11 University of Tennessee, Knoxville
i LN IWERSITY of

TENNESSEE TRACE: Tennessee Research and Creative
FHOREE Exchange
Masters Theses Graduate School

8-1947

The Legal Bases of the Nuremberg Trial of German Leaders

Richard Harrison Doughty

Follow this and additional works at: https://trace.tennessee.edu/utk_gradthes

b Part of the History Commons

Recommended Citation

Doughty, Richard Harrison, "The Legal Bases of the Nuremberg Trial of German Leaders. " Master's
Thesis, University of Tennessee, 1947.

https://trace.tennessee.edu/utk_gradthes/2985

This Thesis is brought to you for free and open access by the Graduate School at TRACE: Tennessee Research and
Creative Exchange. It has been accepted for inclusion in Masters Theses by an authorized administrator of TRACE:
Tennessee Research and Creative Exchange. For more information, please contact trace@utk.edu.


https://trace.tennessee.edu/
https://trace.tennessee.edu/
https://trace.tennessee.edu/utk_gradthes
https://trace.tennessee.edu/utk-grad
https://trace.tennessee.edu/utk_gradthes?utm_source=trace.tennessee.edu%2Futk_gradthes%2F2985&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/489?utm_source=trace.tennessee.edu%2Futk_gradthes%2F2985&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:trace@utk.edu

To the Graduate Council:

| am submitting herewith a thesis written by Richard Harrison Doughty entitled "The Legal Bases
of the Nuremberg Trial of German Leaders." | have examined the final electronic copy of this
thesis for form and content and recommend that it be accepted in partial fulfillment of the
requirements for the degree of Master of Arts, with a major in History.

Ruth Stephens, Major Professor
We have read this thesis and recommend its acceptance:

J. Wesley Hoffmann, S. J. Folmsbee

Accepted for the Council:
Carolyn R. Hodges

Vice Provost and Dean of the Graduate School

(Original signatures are on file with official student records.)



July 25, 1947

To the Committee on Graduate Study:

I am submitting to zou a thesis written by Richard
Harrison Doughty entitled "The Legal Bases of the Nuremberg
Trial of German Leaders.™ I recommend that it be accepted
for nine quarter hours credit in partial fulfillment of the
requirements for the degree of Master of Arts, with a major

in History.
(7
) —
@ {ﬁ%f e
a ) essoﬁ

We have read this thesis
and recommend its acceptance:

Accepted for the Committee

-y

5@aﬁ’of/:;;_§raduaﬁe School



THE LEGAL BASES OF THE NUREMBERG TRIAL
OF GERMAN LEADERS

A THESIS

Submitted to
The Committee on Graduate Study
of
The University of Tennessee
in
Partial Fulfillment of the Requirements
for the degree of
Master of Arts

by
Richard Harrison Doughty
August 1947



PREFACE

The purpose of this study is to examine the legal justi-
fication for the trial held at Nuremberg, Germany, of the leading
German Nazis. The wisdom of the trial, its possible future
effects, its fairness or unfairness are not primarily the con-
cern of this thesis. An exhaustive study of these questions
would’require a much more ambitious effort than this one proposes
to be. Here the question 1s--did there exist before the creation
of the Charter of the Tribunal, recognized international law
on which each of the counts of the Indictment against the Nazis
could properly be based?

Early in my study I gained the impression that adequate,
recognized international law existed for the charges of war
crimes and crimes against humanity, but I felt that no custom
nor convention existed to sustain the counts of conspiracy
and crimes against peace. Therefore, I concluded that the
first two counts of the Nuremberg Indictment were based on

ex post facto law. As my study progressed and I read the

opinions of many learned jurists and publicists and considered
trends between World War I and World War II, I decided that
reasonably sound bases existed for these counts also, if we
bear in mind the following things: (1) until a world govern-
ment is created with an adequate legislature, we must continue
to depend upon custom, convention, and the crystallization of

international thinking for the creation of international law;
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(2) a great many resolutions, a multilateral treaty and the
thinking of many publicists combined in condemning aggressive
war as an international crime before 1939; and (3) for custom
to develop there must be a first precedent and international
law must grow in the same manner as did the Anglo-Saxon common
law.

Since none of the accused Germans lost his 1life by being
convicted solely on counts one or two, I am convinced that the
Nuremberg trial was the fairest manner possible for dealing
with the Nazi leaders.

Materials used in this study are of American and British
origin and the Judgment and Opinion of the Tribunal which
tried the Nazis.

Invaluable assistance has been rendered by Dr. Ruth
Stephens of the University of Tennessee History and Political
Science Departments. Dr. Stephens suggested the subject and
alded in suggestions for collection of materials and organie
zation. The writer 1s indebted to Dr. J. Wesley Hoffmann,
Chairman of the History Department and Dr. S. J. Folmsbee

for reading the thesis and suggesting changes.

Richard Harrison Doughty
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CHAPTER I
PRECEDENTS FOR NUREMBERG

There is wide divergence of opinion as to the legality
of the trial at Nuremberg of the Nazi leaders. For the first
time the leaders of a defeated, aggressor state have been called
to the prisoner'!s dock to answer charges for acts committed
in connection with war. History has no precedent for such a
trial and it 1s difficult to deduce from international law as
it existed in 1939 principles on which some of the charges
can be based.

There are precedents in the history of the United States
for the war crimes count of the Nuremberg indictment. During
the American Revolution a trial developed from an incident
connected with the Battle of Saratoga. A certain Colonel David
Henley, the officer in charge of guarding the surrendered troops
of General Burgoyne at Cambridge, Massachusetts, was courte
martialed for attacking a British soldier, Sergeant Reeves.
Colonel Henley had become incensed at some insulting remarks
of Reeves and "pinked the breast™ of the Britisher.

General Burgoyne demanded that Henley be brought to
trial, although there were no well-established precedents or
laws of war covering this so-called crime. Henley's only
defense was a brief written statement, in which he did not

recognize the legality of the charges made by Burgoyne. He
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was not "conscious of having failed in his duty to his country
under trying circumstances" and was "perfectly willing to accept
the decision of the court" so conscious was he of having
"acted throughout with humanity." The trial ended with
Henley's acquittal. General Heath in charge of the court=
martial expressed a wish that this trial would not establish
a precedent for the ruture.1

Out of the War Between the States, there arose three
cases-~Coleman V. Tennessee, Dow V. Johnson, and Freeland V.
Williams, which were also concerned with war crimes. The first
case was concerned with a criminal act, and the other two

cases with civil actions.

In Coleman v. Tennessee, a Union soldler, Coleman, was

charged with having committed murder in Tennessee, while serv-
ing there during the rebellion. By a court-martial he was
convicted and sentenced to death. For some reason the sentence
never was carried into effect. After Tennessee was restored
to statehood, Coleman was indicted and brought to trial for

the same offense. To the indictment he pleaded his conviction
before the court-martial, but the plea was over-ruled and he
was tried, convicted, and sentenced to death. On writ of

error the case was brought before the United States Supreme

1 Samuel c. Williams, "Colonel David Henley," East
Tennessee Historical Society's Publications, XVIII, 1946,
pp. 4=7.




Court which held, "The State Court had no right to try him
for the offense, as he, at the time of the action, was not
amenable to its laws.™

Thus the United States Supreme Court declared that
officers and soldiers of the Army of the United States were
not subject to the laws of the enemy, nor amenable to his
tribunals for offenses committed by them during the war. They
were answerable to their own government, and only by its laws,
as enforced by 1ts armies, could they be punished.2 National
soverelignty was the order of the day and the Supreme Court
closely adhered to it. This ruling of our highest court 1is
interesting in view of the numerous postewar trials of German
soldiers in countries occupied by Germany during World War II.

The second case, Dow v, Johnson, concerned an officer
of the United States army, who was halled before a Loulsiana
court, for injuries resulting from a military order. This
court continued in existence during the military occupation
of the state by the forces of the United States. Before 1it,
the plaintiff brought charges against a United States brigadier-
general for authorizing a military company to selze certain
personal property belonging to the plaintiff. The United
States Supreme Court held that the State Couwrt had no juris-
diction, and that 1ts judgment was vold.S

2 Goleman v. Tennessee, 97 U, S. Reports (Washington:
United States Government Printing OFflce, , DD. 509-10.

S Dow v. Johnson, 100 U. S. Reports, p. 158.
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The third case, Freeland v. Wllllams, was concerned with

a broken contract. Here the Supreme Court decided that civil
war did not impalr the validity of a contract within the mean-
ing of the Constitution of the United Statea.4

Thus, in two cases, the highest couwrt in the United
States upheld the extra=territorial right of a nation over
its troops when those troops invaded enemy territory, and in
the third, a contract remained a contract regardless of war.

After the victory of the United States over the Confed-
eracy, some felt the Confederate leaders, principally Jefferson
Davis and Robert E. Lee, should be brought to trial before
United States courts. On order of the United States Government
Davis was selzed and imprisoned in Fortress Monroe, Virginia.
A Unlted States District Court of Virginia indicted him for
treason as did a District of Columbla court. The United States
Court of Appeals which included Virginia added to the charge
of treason that of conspiracy and other high crimes and mis-
demeanors. Eventually each of the indictments was dismissed
and Davis was released on bond of $100,000. Two of his bonds- ‘
men were Horace Greeley and Cornelius Vanderbilt. The general
amnesty proclamation of President Johnson in 1869 released
Davis from the threat of any further action.® "The Federal
government did not wish to try him. It could not run the

risk of having its charge of treason turned into a legal vindi-

4 Preeland v. Willlams, 131 U. S. Reports, pp. 405-6.

S Armistead C. éordon Jefferson Davis (New York:
Seribner's Sons, 1918), pp. 26%=75-




cation of secession; for such would probably have been the
1ssue."® Public opinion also played 1ts part. At first the
North regarded Davis as a political offender of the worst pos-
sible character, but this attitude changed to a feeling of
sympathy as the Northern press circulated the story of the
placing of irons on Davis' ankles.” :

The imprisonment of Davis resembles that of Napoleon
Bonaparte in that 1t was based upon an executive action rather
than a Judicial process as used against the German leaders
at Nuremberg.

The first comprehensive codification of the laws of land
warfare came from the Hague Conventions of 1899 and 1907. Thus
for the first time the civilized world in peacetime set down
and ratified rules which should be binding on belligerents.
These principles became the legal basis for the trials which
were proposed after World War I, and the war crimes count of
the Nuremberg indictment.

The Paris Peace Conference, at its plenary session of
January 25, 1919, created a commission to inquire into the
responsibility for the outbreak of the war and to suggest
appropriate punishment for those found guilty. The commission
was composed of fifteen members, two from each of the Great
Powers (the United States, the United Kingdom, France, Italy,

and Japan) and five elected from among the powers with special

6 Allen Tate, Jefferson Davis (New York: Milton, Balch
and Company, 1929), p. 300..

7 Prank H. Alfriend, The Life of Jefferson Davis (Chlcago:
Caxton Company, 1868), p. 637.
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interests; those chosen being Belgium, Greece, Poland, Roumania,
and Serbia.

The Commission was charged to inquire into and report

upon the following points:

1. The responsibility of the authors of the war.

2. The facts as to the breaches of the laws and customs
of war committed by the forces of the German Empire
and their Alllies, on land and sea, and in the alr
during the present war.

3. The degree of responsibility for these offences
attaching to particular members of the enemy
forces, including members of the General Staff,
and other individuals, however highly placed.

4. The constitution and procedure of a tribunal appro-
priate for the trial of these offences.

5. Any other matters cognate or ancillary to the
above which may arise in the course of the enquiry,
and which the Commission finds it usgful and
relevant to take into consideration.

On March 29, 1919, this Commission made 1ts report to
the Peace Conference. In Chapter I of the Report, responsi-
bility for the war was placed first on Germany and Austria,
and secondly on Turkey and Bulgaria. In arriving at this
decision, the Commission went into great detall, ferreting
out speeches, memoirs, reports of conferences, mobllization

orders, etc. of Germany and Austria, and later Turkey and Bul-

8 "Report Presented to the Preliminary Peace Conference
by the Commission on the Responsibility of the Authors of the
War and on Enforcement of Penalties," American Journal of
International Law, XIV, pp. 95-6.




garia, prior to the actual beginning of hostilities.

The Commission drew these conclusions as to war respon-
sibility:

l. The war was premeditated by the Central Powers
together with their Alllies, Turkey and Bulgaria,
and was the result of acts deliberately com-
mitted in order to make 1t unavoidable.

2. Germany, in agreement with Austria-Hungary, delib-
erately worked to defeat all the many conciliatory
proposals made by the Entente Powers and their re-
peated efforts to avoid war.

These conclusions suggest that the thinking of the Commission
was similar to that of Justice Jackson when he formulated the
conspiracy charge for the Nuremberg trial.

Along with this, the violation of the neutrality of
Belgium and Luxembourg was stipulated in this conclusion:
"The neutrality of Belgium, guaranteed by the treaties of the
19th April, 1839, and that of Luxembourg, guaranteed by the
treaty of the 1llth May, 1867, were deliberately violated by
Germany and Austria-Hungary."l0

Chapter II was concerned with violation of the laws and
customs of war by the Central Powers. By means of documents

collected from Belgium, Greece, Italy, Serbia, Poland, Roumania,

9 1v1d., p. 107.
10 mv14., p. 112.



and Armenia, and other states, numerous instances were set
down in which the Central Powers waged war by barbarous and
illegal methods in violation of the estahlished laws and cus~
toms and the elementary laws of humanity, as set down by the
Hague Conventions and other international documents.

Some thirty=-two different violations of these laws are
set down in the Report, among them being the following: murder
and massacres, putting hostages to death, torture of civilians,
rape, deportation of civilians, pillage, imposition of collec-
tive penalties, deliberate bombardment of hospitals, and many
others. The Report is very specific in enumerating the exact
crimes with which the Central Powers were chargod.11

Personal responsibility of German leaders 1s dealt with
in Chapter III. The Commission was of the opinion that there
was no reason why rank, whether it be high or low, should in
any circumstance protect the holder of it from responsibility
when that responsibility had been established before a properly
constituted tribunal, going so far as to say that this extended
to heads of states. The question of immunity of a sovereign
of the state 1s one of practical expedience in municipal law,
and 1s not fundamental; even though in some countries, a sovereign
is exempt from prosecution in a national court of his own

country the position from an international point of view 1is

1l 1vid., pp. 1ll2-5.
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quite different. The Report stipulated that the vindication
of the laws and customs of war and the laws of humanity which
had been violated would be incomplete if the Kaiser and other
offenders less highly placed were not brought to trial and
punished. In view of this reasoning, the following conclusion
was drawn: "All persons belonging to enemy countries, however
high their position may have been, without distinction of rank,
including Chiefs of States, who have been gulilty of offences
against the laws and customs of war or the laws of humanity
are liable to criminal prosecution."12

Chapter IV was concerned with the constitution and pro-
cedure of an appropriate tribunal. The Commission presented
two classes of culpable acts for adjudication: "(a) Acts which
provoked the world war and accompanied its ineception, (b) Vio-
lations of the laws and customs of war and the laws of humanity."
In the first class the Commission considered acts not strictly
war crimes, but acts which provoked the war or accompanied its
inception, for example, the invasions of Belgium and Luxembowrg.
A war of aggression was condemned by history and reproved by the
conscience of menkind in the wording of this portion of the
Report. Furﬁher, any inquiry into the authorship of the war
should extend over events that had happened during many yeara

in various Ewropean count:ri.e:s.:“5 Conclusions drawn from the

12 1b1d., pp. 116-7.
13 1p1d., p. 118.
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Chapter on (a) part are as follows:

1.

2.

Se

4.

The acts which brought about the war should not
be charged against their authors or made the
subject of proceedings before a tribunal.

On the special head of the breaches of the
neutrality of Luxembourg and Belgium, the gravity
of these outrages upon the principles of the

law of nations and upon international good faith
1s such that they should be made the subject

of a formal condemnation by the Conference.

On the whole case, including both the acts which
brought about the war and those which accome
panied 1ts inception, particularly the violation
of the neutrality of Belgium and Luxembourg,

it would be right for the Peace Conference, in

a matter so unprecedented, to adopt speciai
measures, and even to create a special organ in
order to deal as they deserve with the authors of
such acts.

It is desirable that for the future penal sanc-
tions should be provided for such grave outrages
agaigzt the elementary principles of international
law,

The Commission expressly counseled against holding a

trial for the so-called authors of the war, and hoped that

such specific cases as violations of neutrality would call for

special action by the Conference. However, it was thought

that such unprecedented acts demanded unprecedented measures,

and that a special organ would be helpful in dealing with

such outrages for the future, but the implication is there

not to use ex post facto leglislation for these offenses.

14 1bi1d., p. 120.
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Part 4 was very desirable, and if the Peace Conference had
followed its suggestions, as well as Parts 1, 2, and 3, the
question of the retroactivity of Nuremberg would not have
arisen.

Under (b) part of Chapter IV, those outrages against
Allied civilians and soldiers by members of the German armed
forces, civil or military authorities, without distinction
of rank, including the heads of states, should be made the
subject of a special inquiry, before a high tribunal composed
of the Big Five Powers and Belgium, Greece, Poland, Portugal,
Roumania, Serbla, and Czechoslovakia.l® Chapter IV closed
with these conclusions:

The Commission has consequently the honor to recommend:

l. That a high tribunal be constituted as above set
out.

2. That 1t shall be provided by the treaty of peace.

3. That each Allied and Associated Government adopt
such legislation as may be necessary to support the
Jurisdiction of the international court, and to
assure the carrying out of its sentence.

4. That the five states represented on the Prosecuting
Commission shall jointly approach neutral govern-
ments, with a view to obtaining the surrender for
trial of persons within their territories who are
charged by such states with violations of thi laws
and customs of war and the laws of humanity. 6

15 Ivid., pp. 121-2.

16 Tbid., pp. 123-4. Part 4 was primarily concerned with
Kaiser Wilhelm II, who had fled to Holland. The note of the
Netherlands'! Government with regard to this matter pointed out
that Holland had been a refuge for political exiles for centuries,
and therefore refused extradition.
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Annexed to the Commission Report was documentary evidence
termed a "Summary of Examples of Offences Committed by the
Authorities or Forces of the Central Empires and Their Alligs
Against the Laws and Customs of War and the Laws of Humanity."
All in all the findings and recommendations of the Commission
were just and sane, and should have been fulfilled to the letter,
but such was not the case. Parts of the recommendations were
accepted, and other parts were relegated to oblivion.

‘ The Treaty of Versailles by Part VII, Articles 227-30,
contained provisions for arraigning Wilhelm II and those per-
sons accused of having violated the laws and customs of war.

In Article 227 Wilhelm was charged with a "supreme offence
against international morality and the sanctity of treaties."

A special tribunal was called for, to be composed of repre-
sentatives of the Big Five Powers. In its decision the tribunal
would be "guided by the highest motives of international policy"
and its dﬁty would be to fix adequate punishment. Not only

was Germany td acquiesce in the trials of her former leaders,
but also she was to furnish any documents and information of
every kind which the Allies thought necessary to ensure the

full knowledge of the imcriminating acts.1?

17 Lawrence Martin, The Treatles of Peace, 1919-1923
(New Yorki Carnegle Endowment Tor internatlional Peace, 1024),
I, pp. 121=-2,
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In pursuance of Article 228, lists of accused persons
were prepared by the leading Allies, from which a joint 1list
was drawn up and presented to Germany on February 3, 1920.
One reservation stipulated that it did not comprise ™all the
authors of the innumerable crimes committed during the course
of the war by the Germans." The list contained approximately
nine hundred names.l8

Upon receipt of the 1list in Germany, the people unani-
mously denounced it and everywhere it was suggested that the
surrender of the war criminals be refused. Even the political
parties stood together on this issue, and publicly condemned
the Allied 1list. This reception of the list in Germany so
impressed the Allies, that the proposal of Germany to try
those accused of war c¢rimes before the Supreme Court of the
Reich at Lelpzig was accepted.l®

When the Allies accepted this suggestion, it meant they

would refrain from participating in the trials in any manner

18 Ssheldon Glueck, War Criminals: Their Prosecution

and Punishment (New York: ~Knopf, 1944), pp. 28-4. France
designatéd 334 persons which included General Stenger, Crown

Prince August Wilhelm, Count Bismarck (grandson of the Iron
Chancellor), and Marshal von Hindenburg. Great Britain added
97 names, and among these were Grand Admiral von Tirpitz, Vice-
Admiral Scheer, and Baron von der Lancken for the shooting of
Nurse Edith Cavell. Belgium listed 334 Germans, especially

von Bethmann-Hollweg. Poland, Roumania, Italy, and Yugoslavia
submitted various names, while the United States submitted none.

19 1p1d4., pp. 25-7.
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and leave complete responsibility to the Government of Germany.
However, Great Britaln was very helpful with suggestions as
to the manner for conducting the trials, and took depositions
from British witnesses. British witnesses testiflied before
the court.29 The British Solicitor General, Sir Earnest Pollock,
even went to Germany for the triala.zl

Of the forty-five names submitted on the Allied "sample"
list to Germany, thirteen were declared to be dead or their .
whereabouts unknown. The others were in Germany available
for trial,22 Throughout the spring of 1921, preparations were
made for the trials. The Reichsatag on May 4 adopted a bill
providing for the trial of the acoused named in the 118t.25
Finally, on May 23, 1921, the first trial began-~that of Cor-
poral Heynen, who was indicted for the mistreatment of British
prisoners of war at Herne Camp in wastphalia.24

Corporal (also listed as sergeant) Heynen was a minor
official, who at the beginning of October, 1915, was called
to the first Munster prisoners! camp, in order to take com-
mand of the new prisoners' camp to be organized at Shaft Five

of the Frederick the Great mine near Herne. There were placed

20 New York Times, Februsry 13, 1921, p. 9.

2l 1bid., May 13, 1921, p. 3.

22 1bid., February 13, 1921, p. 9.

23 1bid., May 5, 1921, p.3.

24 1b1d4,, May 24, 1921, p. 19. The cases brought by the

British Government were to be taken up first, possibly because
of the aid given by the British.
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under him two hundred and forty prisoners of war, two hundred
Englishmen and forty Russians. There was no complaint from
the Russians as they were occupied with agricultural work.

The British prisoners were to work in a colliery; a
thing which they declared they would not do, because they looked
upon such work as helpful to Germany in her conduct of the
war.25 Sixteen of the British ex-prisoners gave testimony
before the court that the accused consistently 1ll-treated
them, beating them with fists, sticks, and a rifle but 26
as well as using insulting language to some of the prisoners.27

The German prosecuting counsel called a number of Ger-
man witnesses, who showed considerable reticence about testi-
fying. Little effort was made to refute the great mass of
British evidence.2® The defense based its case on the grounds
that Heynen was constantly beset with difficulties, due to
the hostile attitude of the British prisoners, who were said
to have been generally unruly, to have constantly organized
mutinies, and to have falsely reported themselves 111.2° when
on the witness stand in his own defenée, Heynen admitted the
truth of most of the charges, and expressed pride 1in having

25 "Judgment in the Case of Karl Heynen," American
Journal of International Law, XVI, pp. 675-6.

26 New York Times, May 25, 1921, p. 4.

27 nJudgment of Heynen," loc. cit., p. 674.
28 New York Times, May 25, 1921, p. 4.

29 1bi1d., May 27, 1921, p. 1.
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lived up to and exemplified the high standards of Prussian
military service.v0

In summing up the evidence against Heynen, the prose-
cuting attorney demanded that the accused be sent to prison
for two years. 1In a review of the testimony, he declared
that while prisoners of war "could not be handled with kid
gloves" the application of violence and the use of offensive
epithets were not warranted. Heynen was shown to have exceeded
the requirements of his position as guard in twenty-eight
instances.3l

The court found Heynen guilty on fifteen charges of
ill-treating subordinates, and on charges of having treated
subordlinates contfary to the regulations, and sentenced him
to ten months of imprisonment.32

The penalty was called inadequate in the British House
of Commons33, but Pollock, the British Solicitor General,
made the comment that the President of the Cowrt, Dr. Schmidt,
showed remarkable fairness in conducting the trial.S54

30 Ibid., p. 16.

31 Ibid., p. 1.
32 "Judgment of Heynen," loc. cit., p. 674.
33 New York Times, May 27, 1921, p. 1.

34 Ibid., May 24, 1921, p. 19.
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There were various repercussions to the trial in Germany.

The Republican press on the whole supported the trial. One
Republican newspaper, Vorwarts, sald that it was not a sub-
ordinate that they would like to see on trial but:

Among those wholesale war criminals, we count those

men whose violent minds conceived and issued the orders

to destroy whole villages, drown mines, and out down

fruit trees. Not the hands which executed these

orders should be made responsible, but the heads which

conceived them. Foremost of all, the originators of

the Belgian deportations should be placed before the

Court of Justice in order that an inextinguishable

spot on Germany's honor should not be condoned. It

is bad enough that no German public prosecutor has

yet had the courage and initiative to put these men
in the defendants' box.36

The reactionary press was of the opinion that Heynen was
wrongly convicted, because he only obeyed orders inseparable
from war.36

Captain Emil Muller was the next German official to be
tried at Leipzig. In March, 1918, the accused commanded the
II Company of the Gelsenkirchen Landstrum Battalion, and in
this capacity, he was, in the beginning of April, placed in
command of a camp for English prisoners of war at Flavy-le-
Martel prison camp, which was located in the Department of

the Alsne, France.37. Muller was charged with 1ll-treatment

3% 1bid., May 28, 1921, p. 3.
36 Ibido, Pe 3o

37 "Judgment in the Case of Emil Muller," American Journal
of International Law, XVI, p. 685. On the opening day of the
tr1al, the President of the Court had this to say: "We shall
now witness a terrible picture of war excesses and shocking
atrocities which has deeply impressed me." Quoted from the
New York Times, May 28, 1921, p. 3.
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of prisoners, such as striking and kicking them, ordering them
to be bound to posts, and mistreating and compelling sick
prisoners to work. He was further charged with using insult-
ing language to the prisoners and of tolerating his subor-
dinate officers who miat}eated prisoners.%8

The Court found Muller gullty of 1ll-treating subore
dinates in nine instances; for having tolerated such ill-trgatment
in one instance; for having dealt with subordinates in four
instances contrary to regulations; and for having insulted
subordinates in two instances. As a result he was sentenced
to six months of imprisonment.>?

In giving 1ts reasons for the decision, the Court had
this to say of Muller: "It must be emphasized that the ace
cused has not acted dishonorably, thgt i1s to say, his honor
both as a citizen and as an officer remains untarnished,"
and in the same paragraph: "His conduct has sometimes béen
unworthy of a human belng."40

The British Government was outraged at the lightness
of this sentence and the London Daily News sald this of the

Muller trial:

38 1bid., pp. 688-92.
39 1bid., p. 685.
40 Tbid., p. 695. His honor remained unsullied, and

yet his conduct was unbecoming a human being; a peculiar
quirk of the German mentality or concept of honor.
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The serious part of the proceedings in the Leipsic
court 1s not that a typical German militarist of
high rank should run amuck, but that the tribunal ap-
pointed by the German Government to try the case
should decide after finding Muller gullty of crimes
that would disgrace a Hottentot that justice would
be met by sending this fine flower of Kultur to Jail
for six months-~-a sentence about equal to that passed
upon a sneak thixi found gullty of stealing a watch
and chain., « .
Nevertheless, Pollock reiterated his faith in the Court, which
he declared could be regarded with the fullest confidence.4?
The next case tried was that of Robert Neumann, a soldier
who was charged with i1ll-treating prisoners of war at the prison-
ers'! camp at the chemical factory, Pommerensdorf, and also of
insults to prisoners, during the period from March 26 to Decem-
ber 24, 1917. 1In this trial a great deal of evidence was heard.
Twenty-five English witnesses, all former prisoners at the
Pommerensdorf camp, were examined orally before the Court, and
four others at Bow Street Police Court in London. Besides this,
fourteen German witnesses, some former sentries and officlals
at the chemical factory, were examined.
Numerous instances of cruel and inhuman treatment were
proved against Neumann, but also evidence was produced to the

effect that no prisoner was struck without cause. The refusal

4l New York Times, May 31, 1921, p. 17.

42 1b14., p. 17.
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on the part of some English prisoners to work seems to have
been the chief cause of Neumann's offenses.4d

The accused was found gullty of 1ll-treating subordinates
in twelve cases, and insulting a subordinate, and was sentenced
to six months of imprisonment.44 In deciding the case the
Court took 1nto consideration that the accused acted from no
dishonorable motives in his dealings with the prisoners placed
under him, but was actuated solely by a desire to do his duty.45

The next trial was particularly significant, and had to
do with the doctrine of superior orders. It concerned Commander
Karl Neumann of the Submarine U. C. 67. He was charged with
having torpedoed the English hospital ship, Dover Castle,

without warning and with having sunk her with éxceptional
brutality on May 26, 1917, When torpedoed, the ship hed sick
and wounded on board and was on her way to take them from
Malta to Gibraltar.

The accused admitted sinking the Dover Castle and as

his defense used the plea that he acted under superior‘orders.
The German Government's memoranda of January 29 and March 29,

1917, were submitted on behalf of Neumann. These documents

43 "Judgment in the Case of Robert Neumann," American
Journal of International Law, XVI, pp. 696-8. The English
witness, Benson, in his examination in London frankly admitted
that he never saw anybody struck without cause.

44 1pv14., p. 697.
45 1v14., p. 703.
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stated that Germany would not entirely repudiate the 10th
Hague Convention, which had to do with enemy hospital ships,
but was compelled to restrict the navigation of such ships,
because she felt that the Allles were using their hqspital
ships not only to ald wounded, sick, and shipwrecked persons,
but also for military purposes, and that they (the Allles)
were thereby violating the Convention. In the second memorandum,
it was announced that henceforth, as regards the Mediterranean,
only such hospital ships would be protected, which fulfilled
certain conditions. The hospital ships had to be reported
at least six weeks previously, and were to keep to a given
course on leaving Greece. After a reasonable period of grace,
all other enemy hospital ships in the Mediterranean would be
regarded as vessels of war and subgequently attacked.

These orders were communicated to all German submarine
commanders in the Mediterranean area, and as such Neumann received

knowledge of these memoranda. The Dover Castle did not fulfill

the certain conditions set down, and as a résult was torpedoed.
Enough time was given however, between firing of the two tor-
pedoes, for the wounded to be transferred to a destroyer accom-
panying the ship. Only six members of the crew dled as a
result of the sinking.46

46 "Judgment in the Case of Commander Karl Neumann,"
1000 °1to’ XVI’ PDe. 704-7060
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The Court found Neumann innocent of the charges, and
based 1its deciaionlon the following reasoning: It is a mili-
tary principle that the subordinate is bound to obey the orders
of his superiors, and as the German Admiralty was the highest
service authorlty over the accused, he was duty bound to obey
its orders in service matters. So far as he did that, he was
free from criminal responsibility. Under international law
a subordinate may be held responsible, (1) if he has gone
beyond the orders given him, and (2) if he acts in conformity
with orders when he knows that his superiors have ordered
him to do acts which involve a civil or military crime or
misdemeanor. In both cases Neumann was shown to have stayed
within the law. In the first place, he had not gone beyond
his orders because he could not give warning to the ship, as
it was escorted by two warships, and no particular brutality
was involved in the sinking, as one and one-half hours elapsed
between the firing of the first and second torpedoes. In the
second place, Neumann knew of the memoranda of the German
Government concerning illegal use of hospital ships, and there-
fore, he regarded his action as a legitimate reprisal. He
made no secret of the sinking, not only reporting it to his
superiors, but also admitting it at the trial. He would not
have done this had he considered that his acfions were 1116331.47

47 1b1d4., pp. 707-8.
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The only German accused by Belgium in the sample list
was a certain Max Randohr, who was charged with having ill=-
treated and imprisoned Belglan children at Grammont in 1917,
The Court acquitted him on June 11, 1921,48
The first French case to be tried was that of Lieutenant
General Karl Stenger, and along with him, Major Benno Crusius,
on charges of murdering prisoners of war. General Stenger
commnanded a brigade of the Fourteenth Army Corps,49 and was
held responsible for 1ssuing two orders on August 26, 1914,
which constituted the main basis for the French charges:
(a) Beginning with today, no more prisoners will
be taken. All prisoners, whether wounded or
not, must be destroyed;
(b) All prisoners are to be killed; the wounded
whether armed or not, destroyed; even men
captured in large organized units are to be
put to death. Behind us no enemy must remain
alive.50
Ma jor Crusius was brought to trial on the allegation
that he carried out the General's orders. This was done
on the basis that German law does not exonerate a subordinate
from responsibility on the ground of superior orders if he

knows the carrying out of such orders involves the committing

of a crime.51

48 New York Times, June 12, 1921, p. 3.
49 1b1d., June 29, 1921, p. 17.

50 Glueck, op. cit., p. 24.

51 New York Times, June 27, 1921, p. 15.
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Fifty-four witnesses were subpoened to testify in this
trial, among them, several former active generals and well-
known military personnel. fhe charges resulted from the German=-
French battles around Saarburg in August, 1914. Crusius was
charged with having passed down the orders of Stenger to other
officers and the troops, and of having carried out the orders
by shooting some French prisoners.

The French Government was represented by a Commission
at the trial, and also alded in transporting witnesses, such
as those who testified from Alsace.92 The bombshell that
reverberated throughout the trial was Crusisu' testimony that
Stenger did give the orders mentioned above, saying: %“No pris-
oners, no pardon will be given, none asked." Testifying on
behalf of Crusius, a Doctor Sernau sald that the MajJor was
sent home a nervous wreck, and had repeatedly told him that
"his soul collapse was chiefly due to the ghastly scenes
witnessed on the battleflield incident to General Stenger's
order to shoot wounded men and prisoners."53

General Neubauer, battalion commander under Stenger,
was called to the witneas stand, and under oath sald that his
respect for his old commander was such that 1t was quite pos-

sible he would not be able to tell the truth.54

52 1bid., June 29, 1921, p. 17.

53 Cyril Brown, "General Arraigned as War Criminal,"”
New York Times, June 30, 1921, p. 19.

54 1bid., p. 19.
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Several former Alsatian soldiers who served under Stenger
testifled, describing the horrors of the battlefields when
sergeants and privates, some against their own wills, had been
forced to carry out Stenger's orders. Karl Kleinhaus, former
soldier under Stenger, gave the most damning testimony when
he said that Stenger not only gave the orders, but was personally
responsible for the death of certain prisoners. Eugene Oberdorf,
another of Stenger's soldiers, described the murder of three
French prisoners behind a barn, to keep the majority of Stenger's
officers from witnessing the act.95

Crusius was fbund guilty of manslaughter, and sentenced
to two years imprisonment.56 Stenger was acquitted. The atmos-
phere of the Court which made possible the acquittal was partly
the result of long years of German military autocracy, and must
have been partly due to the "Usages of War," a handbook of the
German General Staff for the guldance of German officers, which
makes it perfectly clear that while prisoners under the circum-
stances in which the French were placed "need not be killed,
yet one must not strive officiously to keep them alive .97

The Court disregarded much of the evidence submitted against

55 New York Times, July 2, 1921, p. 3.

56 1bi1d., July 7, 1921, p. 2.

S7 percy S. Bullen, bStenger's Acquittal,™ New York Times,
July 14, 1921, p. 14. :
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Stenger on the theory that such orders on the General'!s part
were unbellevable, and that even if they had been given, the
subordinates receiving them should never have taken them at
face value.58

French opinion, both official and unofficial, was out-
raged at the acquittal of Stenger. As a result the French
Commission was recalled.®® French observers called the trial
a farce, with hearsay evidence, anybody's opinion, third-hand
statements, and facts alike presented without protest from
the prosecuting or defending attorneys. Stenger and Neubauer
frequently interrupted the proceedings, without being recognized
by the Court President, inserting their opinions or calling
some witness a liar, as was done in the case of one Alsatian.
The President of the Court addressed Stenger as "Excellency,"
and some of the Judges! volunteered remarks about the dutiles,
rights, and habits of officers and soldiers of the German Army
were likewise distasteful to the French.&0

The acquittal of Stenger was followed by those of Generals
von Schack and von Kruska, who were charged with having caused
through negligence, an epidemic of typhus among war prisoners

in the camp at Murderawehren, near Cassel.bl

58 mpcquittals that Convict Germany," The Literary Diggst,
July 23, 1921, p. 1ll.

59 New York Times, July 10, 1921, p. 1.
60 Ibid., July 3, 1921, p. l4.
61 Ibid., July 10, 1921, p. 3. Three thousand French

prisoners were said to have died from the disease or from the
effects of 1ll-treatment and brutality.
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The last trial of any importance at Leipzig was that
of Lieutenants Dithmar and Boldt, charged in conjunction with
Captain Patzig (who could not be found) of sinking the British
hospital ship, Llhndoverz Castle, and the machine-gunning of
the survivors in life-boats. At the time of sinking, the ship
was returning from Halifax to England, after taking wounded
Canadian soldiers home. On the return voyage, she had on
board a total of two hundred and fifty-eight persons, all
medical personnel. There were positively no combatants on
board, and in particular, no American aviators or munitions
of any kind.62

On the evening of June 27, 1918, the Llandovery Castle
was sunk in the Atlantic Ocean, about one hundred and sixteen
miles southwest of Ireland, by a torpedo from the U-Boat 86.
Of the persons on board only twenty-five were saved. As we
have seen earlier, such sinkings were in direct violation of
the Tenth Hague Convention. Captain Patzig, acting on suspicion
that the ship carriéd Anmerican aviators, decided on torpedoing
the ship against the advice of Dithmar and a witness, Popitz.
The ship sank in about ten minutes, but a considerable number
of life-boats were lowered and manned. Some time after the
sinking, the U-Boat surfaced and approached the life-boats,
in order to ascertain whether the Llandovery Castle did have

airmen or munitions on board.&3

62 *3udément in Case of Lieutenants Dithmar and Boldt,
American Journal of International Law, XVI, p. 709.

63 1bid., pp. 710-2.
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After giving below deck orders to the crew, Patzig with
Dithmar, Boldt, and first boatswain's mate Melsser, who had
since died, remained on deck, and fired upon the life-boats.
Various witnesses at the trial, former personnel of the sub-
maripne and survivors from the sunken ship, testified to the
firing on the life-boats. Patzig seemed so worried afterward,
that he exacted a pledge from his men not to reveal the happen=-
ings of June 27. As a result of this pledge, both Dithmar and
Boldt refused to testify, but rather extolled the glories of
thelr former commander .54

The Court found Dithmar and Boldt guilty of homicide,
and sentenced them to four years imprisonment. Along with
this Dithmar was ordered dismissed from the service, and Boldt
was forbidden the right to wear an officer's uniform.55 The
aftermath of this trial was that after Boldt had served about
three months in the Hamburg Jail, he escaped; the suspicion
being that he was alided by the wardens.56

The Allied mission sent to the Leipzig trials withdrew
in protest at the outcome of the twelve test cases. The French

and Belgians, particularly, were indignant at the results,

64 1vid., pp. 714-6.
65 1bid., p. 709.
66 New York Times, November 24, 1921, p. 20.
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and regarded the trials as a wholesale miscarriage of Justice.
In Jeanuary, 1922, a commission of Allied jurists, who had
investigated the lLeipzig trials unanimously recommended to
the Supreme Council of the Allied and Associated Powers that
it was useless to let the German Court continue.sv

Bickerings, a desire to return to normalcy, and other
things deterred the Allies from pressing war criminal trials
further, and so the whole idea of holding such trials was
given up. Various persons in the Allied world looked very
differently at the outcome of Leipzig. Briand, French Foreign
Minister, called the trials a farce.68 3 typical British
view was expressed by Claud Mullins, an observer at the trials.
He respected Dr. Schmidt, President of the Court highly, and
thought that the Court was fair. He even went so far as to
say that he would be willing to be tried by Dr. Schmidt on
any charge, even one which involved his word against that
of a German.5®

American public opinion generally was of the view that
the trials were a travesty on Jjustice, and the majority of

persons felt that the entire German nation was on trial and

67 Glueck, op. cit., p. 32.
68 New York Times, July 14, 1921, p. 2.

€9 ¢claud Mullins, "The War Criminels' Trials,” The
Fortnightly Review, CX, p. 420.



30
not just a sample few. The inconsistencies of the trials
were pointed out, especially in comparing the cases of Stenger
and Lieutenant Neumann. Neumann was released on the grounds
that the guilt lay less with the subordinates than with those
who 1issued the orders--thus this same principle would have
condemned Stenger. DBut instead, Stenger was acquitted, and
his subordinate, Crusius, was imprisoned.

Another view was expressed by the Pittsburgh Post when
it sald: "The trial . . . establishes a valuable precedent
and should tend to make army officers in future conflicts a
little more cautious about violating the rules of civilized
warfare."'0

The Baltimore American took a sane view of the trials:
"An impartial effort by the Germans to fix the guilt of their
countrymen 1s contrary to the laws of nature; the pot cannot
sincerely call the kettle black."71

With the coming of World War II and subsequent German
atrocities, a great lesson was learned from Leipzig. The
United Nations could not trust any nation to try its own
leaders. To a nation its leaders may be heroes, while to

the outside world they may be criminals. Too, if trials were

70 #pcquittals That Convict Germany," loc. Cit., p. 1ll.

71 "German Justice," Literary Digest, XLIX, June 25,
1921, p. 10. - -
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to be held at all, they had to be held quickly, before evidence
was lost, witnesses died or disappeared, and public demand
for such trials cooled. The Leipzig trials also warned against

any procedure except an honést and fair one.



CHAPTER II
PRELUDE TO NUREMEERG

Early in World War II, those governments allied against
Hitler, later called the United Nations, began to formulate
their war and peace aims. One of the foremost of these aims
was the prosecution and punishment of persons charged with
war crimes., This movement gained momentum when Hitler over-
ran & large part of Europe.

The earllest statement by an official was the pronounce-
ment concerning such prosecution by President Eduard Bénes
of the Czechoslovakian Government-in-Exile in April, 1941, in
which he declared:

An essential condition of a peace based upon really
moral principles will be a determined censuring of the
barbarity and criminality of the totalitarian regimes,
and an actual, and as far as possible, general, cor-
rection of all the injuries which have been done to
individuals and nations, and the political_punishment
of those who are responsible for this war.
Perhaps, Benes had in mind the type of punishment administered
to Napoleon Bonaparte when he was banished to St. Helena.

In September, 1941, General Wladyslaw Sikorski, the

Polish Prime Minister, made the following comment on German

outrages in Poland: "The perpetrators of those crimes must

1 Eduard Benes, "The New Central Europe," Journal of
Central European Affairs, I, April, 1941, p. 4.
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be punished as they deserve. The day will come when Hitler's

hangmen will pay for these crimes."? ILeaders of the small states

were thus the first to demand that war criminals be brought

to Justice of some sort.

Even before the entry of the United States into the war,

President Roosevelt declared in October, 1941:
The practice of executing scores of innocent hostages
in reprisal for 1solated attacks on Germans in coun=~
tries temporarily under the Nazi heel revolts a world
already inured to suffering and brutality. . . .
These are the acts of desperate men who know in their
hearts that they cannot win. Prightfulness can never
bring peace to Europe. It only sows the seeds of 3
hatred which will one day bring fearful retribution.
Winston Churchill echoed this sentihent in the same
month when he denounced the Nazl butcheries in France: "These
cold-blooded executions of innocent people will only recoil
upon the savages who order and execute them. . . . Retribution
for these crimes must henceforward take its place among the
ma jor purposes of the war "4
Support of Great Britain and the United States for the
prosecution of war crimes heralded the approach of Nuremberg
and assured Europe's oppressed peoples that their oppressors

would be held accountable for their acts.

2 War and Peace Aims, Specisl Supplement to No. I to
the United Natlons Review, January 30, 1943, p. 31. (Here-
after cited as Wer and Peace Aims.)

S Ibid., p. 31.
4 1bid., p. 3l.
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The first Inter-Allied action concerning the prosecution
of war criminals came in January, 1942, when representatives
of the Government-in-Exile of Belgium, Czechoslovakia, Free
France, Greece, Luxembourg, the Netherlands, Norway, Poland,
and Yougoslavia met in London and framed the Inter-Allied
Resolution on German War Crimes. The Resolution contained
among its statements the following:

3+ The undersigned representatives . . . place amongst
their principal war aims punishment through the
channel of organized justice of those guilty and
responsible for these (listed before in the text)
crimes, whether they have ordered them, perpetrated
them or in any way participated in them.

4, The undersigned representatives determine . . .
that (a) those guilty and responsible, what ever
their nationality, are sought for, handed over to
Justice and judged; (b) that sentences pronounced
are carried out.

Various delegates, commenting on the Resolution, were of

one voice in pralse of 1its acceptance. W. Sikorskil, the Polish

delegate said:

The Declaration resolutely turns international law in
& new direction. . . « It expresses the principle of
united repression of acts which normally would be con~
sidered crimes against the 'common law' if they had
been committed in peace time, and which will not rest
unpunishgd on the pretext that they were committed in
wartime.

5 "Al11ed Resolution on German War Crimes," Inter-
Allied Review, II, January 15, 1942, p. 2.

6 Inter-Allied Review, II, February 15, 1942, p. 33.
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The words of H. Plerlot, Belgian delegate, emphasized
the Just character of the Resolution:
They (the Nations signing the Resolution) are entering
into a mutual agreement to apply just sanctions to war
crimesa. No matter how severe the necessities of war
may be, civilized nations have nevertheless recognized
and proclaiged rules which every belligerent ought to
obeye. o o o
General de Gaulle, French member of the conference,
rémembering the Leipzig trials had this to say of the Resolution:
"We demonstrate our firm intention to see to it that all the
guilty parties . . « should not be allowed to evade their Jjust
punishment as did those of the other war."S
E. Tsouderos, Greek delegate, thought of the Resolution
in terms of the superior orders doetrine: "Henceforth, butchers,
gaolers /Sic.7 and looters of every kind will no longer be
allowedlto individually elude their responsibilities on the
specious pretext that they were acting under orders from above. "
The Royal Yugoslav Government-in-Exile set forth its
conviction to retain this Resolution as one of 1its chief war
aims: "The oulprits should be certain . . . that they will
have to expliate all their crimes after the day of victory.

e « o We place definitely among our war aims just punishment

for these crimes."10

7 Ibsg, p. 33.
8 Ibid., p. 33.
9 Ibid., p. 34.
10 Ibid., p. 34.
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J. Bech, Luxembourg delegate, was the first to suggest
using national law as a basis for trying certain war criminals.
He thus gave utterance to the implications of others when he
said: "The guilty will be liable to the laws of the countries
wherein their crime has been committed. . . . The repression
of such crime must be organiged on an international basis."1

T. Wold, Norwegian delegate, expressed the feeling that
unless the Nazis were brought to trial western civiligation
would perish: "It will be quite impossible to maintain com-
mupnities based on freedom and respect for law if the Nazi
criminals do not meet their doom and receive the punishment
they deserve."12

The governments of Great Britaln, the United States,
and the Soviet Union, approved the Roaolﬁtion and sent repre-
sentatives to sit in on the negotiations. Much of this Reso-
lution and the statements of the delegates framing it were
incorporated in the Moscow Declaration on Atrocities which
Britain, the United States, and the Soviet Union proclaimed
in November, 1943.

The first official Russian sentiment on punishment for

war crimes was expressed in April, 1942, in these words of

11 1p14., p. 34.
12 mi14., p. 35.
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Molotov: "The Hitler Government and its accomplices will not
escape the stern responsibility and deserved punishment for
all their unheard-of c¢rimes committed against the peoples of
the Union of Soviet Socialist Republics and against all freedom-
loving peoples,"13

United States officialdom made its voice heard through
several prominent commentators on the subject. In May, 1942,
Adolf A. Berle, Jr., Assistant Secretary of State, made a speech
in which he hinted at trying German organizations: "The indi-
vidual Gestapo agents, Black Troopers, and others . . . must
be held to account." He also advocated the just treatment of
those Germans who had treated their conquered peoples with
mercy: "Account should also be taken of those occasional
instances in which the Germans in occupying countries have
behaved with honor and respect. . . . The fate of these men
must be determined by their own deeds."4 sumner Welles,
Under-Secretary of State, voiced his obinion in the same month:
"Voices of the men who will make our victory possible will de-
mand that justice be done, inexorable and swiftly to those
"individuals . . . that can truly be held accountable for the

catastrophe 1nt6 which they have plunged the human race."15

13 War and Peace Aims, I, p. 32,
14 1b14., p. 32.
15 wid., p. 32.
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New outbursts of Nazil ferocity in Poland invoked the
following comments by eminent Poles. Sikorski saild: "The
perpetrators of these crimes must be brought to account; this
principle must become the gulding policy of the Allles,"16
and on the following day the Polish Minister of Informaéion,
Stanislaw Stronski, declared: "It 1s the inflexible deter-
mination of all the world . .  that full retribution must and
will be executed for each and every crime committed."17

Jan Masaryk, a prominent Czech, speaking in June on the
anniversary of the German destruction of the town of Lidice,
voiced the determination of the Czech people: "Those who were
gullty of those crimes shall be punished according to the law
of God and man."18

On July 17, President Roosevelt again voiced his con-
victions: "The American people not only sympathize with all
victims of Nazil crimes, but will hold the perpetrators of these
crimes to strict accountability in a day of reckoning which
will surely come,"lg and on the fol;owing August 21, he stated
the officlal goveinmental view of the Nazil war crimes, which
was a repetition of the views of Bech of Luxembourg:

16 mi1d., p. 32.

17 1bid., p. 32.
18 1bid., p. 32.
19 1bid., p. 33.
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It 1s the purpose of the government of the United States
e o« « to make appropriate use of the information and
evidence in respect to these barbaric crimes of the
invaders. It seems only fair that they should have

this warning that the time will come when they shall
have to stand in courts of law in the very countries
whichethoy are now oppressing and answer for thelir

acts.

With the sentiment of the Allied world overwhelmingly

in favor of bringing the Nazis to the bar of Justice, Great

Britain and the United States, together with other governments

set up a commission for gathering evidence to be used against

the Nazis. Speaking on October 15, 1942, Roosevelt proclaimed

to the world:

I now declare it to be the intention of this Government
that the successful close of the war shall include pro-
vision for the surrender to the United Nations of war
criminals. . « « With a view to establishing responsi-
bility of the guilty individuals through the collection
and assessment of all available evidence, this Govern-
ment 1s prepared to cooperate with the British and
other Governments in establishing a United Nations
Commission for the Investigation of War Crimes.

The number of persons eventually found guilty will
undoubtedly be extremely small compared to the total
enemy populations. It 1s not the intention of this
Government or of the Governments associlated with us to
resort to mass reprisals. It 1s our intention that
Just and sure punishment shall be meted out to the
ringleaders responsible for the organized murder of
thousands of innocent persons and the commission of
atrocities which ¥ave violated every tenet of the
Christian faith.2 .

20 ppanklin D. Roosevelt, "Statement by the President,"

Department of State Bulletin, VII, August 22, 1942, p.‘710.

21l 1nter-Allied Review, II, October 15, 1942, p. 234.
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Sir John Simon, Lord Chancellor of Great Britaln, signi-
fied British adherence to establishing the War Crimes Commission,
when he stated in a debate in the House of Lords on October 8:

If, there 1s going to be, after the victory of the
United Nations, due punishment of these abominable
war crimes . . . there are two prerequisites without
which no tribunal for dealing with war crimes can
effectively act. . . « The one 1s the recording of
evidence, and the other 1s securing the presence of
the accused at the trial.

Firstly, then, as te the collection of the necessary
evidence. The proposal 1s to set up with the least
possible delay a United Nations Commission for the
Investigation of War Crimes. The Commission will
invesatigate war crimes against nationals of the United
Nations, recording the testimony avallable, and the
Commission will report from time to time to the govern-
ments of those nations cases in which such crimes appear
to have been committed, naming and identifying wherever
possible the persons responsible. The Commission should
direct 1ts attention in particular to organized atroci-
ties . . . whether as ring-leaders or as actual perpe-
trators, for atrocities.

Owr objJect . . . 18 not to undertake or encourage mass
executions but to fix these horrible crimes upon those
enemy individuals who are really responsible, and who
ought to be dealt with as criminals in respect to them.
e« o« « It 1s only the carrying out with complete impar-
tiality of some such system as this that we could con-
tribute to prevent what would otherwise be still further
massacres of still more people. . . .22

With the exception of the Soviet Union, all the European
Allles together with the governments of Australla, South Africa,

New Zealand, India, China, and the United States were represented

22 31y John Simon, "Statement by the Lord Chancellor,"
Inter-Allied Review, II, October 15, 1942, pp. 234-5.
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on the Commission. Not only was the Commission interested
in gathering evidence and investigating all cases referred
to it by any of the United Nations, but also naming, where
possible, those whom the Commission considered responsible for
atrocities.2d
Roosevelt, speaking again in October, 1942, made it
perfectly clear that the United Nations did not contemplate
justice en masse against the Germans: "We have made it en-
tirely clear that the United Nations se;k no mass reprisals
against the populations of Germany. . . . But the ring leaders
and their brutal henchmen must be named, and apprehended and
tried in accordance with the judiclal process of criminal law."24
Molotov reiterated the official Russlan view on October
14 when in an official pronouncement he stated the following:
The Soviet Government . . . declares for the whole
world to hear . . . that the criminal Hitlerite govern-
ment and all its accomplices must and shall pay the
deserved severe penalty for the crimes committed by
them against the peoples of the Soviet Union and
against all freedom=loving peoples.
The Soviet Government approves and shares legitimate
desire . « . to insure that those guilty of crimes are
turned over to justice and that sentences that will
be passed be carried into effect. The Soviet Govern-

ment 1s prepared to support practical measures towards
this aim taken by the Allied and friendly governments.

23 Anthony Eden, "Speech in the House of Commons," War
and Peace Alms, VI, October 15, 1945, p. 15.

24 War and Peace Alms, I, p. 34.
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The Soviet Government considers it necessary that any
one of the leaders of fascist Germany . . « be brought
to trial without delay before a specilal military trib-

unal
law.

2gnd punished with all the severity of criminal

In October, 1942, the Polish Government-in~Exile in

London passed a Decree Concerning Punishment of German Crimes,

which included these provisions:

1.

2.

Se

4.

Criminal responsibility attaches to those persons
belonging to the German Reich or to states allied
or connected with it . . . for all crimes committed
after August 31, 1939.

All acts committed in violation of international
law « « . will be punished by imprisonment.

Punishment inflicted will be increased to 1life
imprisonment or death penalty if such action caused
death, etc.

Persons giving orders for criminal acts will be
equally subject to pugishment with the persons
performing such acts.<6

Thus Poland, the first victim of the war, by legislation placed

the trial of German war criminala on the agenda for immediate

action at the close of the war. This document sets down those

to whom responsibility is attached, and 1s valuable from this

standpoint. Unilateral action by Allied gdvernments in deal-

ing with those perpetrators of crimes on their own soil has

been looked upon with favor, not only by laymen, but by the

25 v. Molotov, "Statement on War Crimes," Inter-Allied

26 polish Decree Concerning Punishment of German Crimes,

War and Peace Aims, I, p. 36.
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international lawyers and publicists who contend that there
1s a firm legal basis for this type of trial under existing
international law,

The year 1942 was ended with the adoption of the Joint
Declaration of the United Nations on Jewish Wrongs. This document
was proclaimed on December 17, and in the final paragraph are
found these words: "They (the United Nations) reaffirm their
solemn resolution to insure that those responsible for these
crimes shall not escape retribution, and to press on with the
necessary practical measures to this end., "27

Showing that the work of the United Nations War Crimes
Commission was progressing, H. Plerlot, Prime Minister of the
Belgian Government=in-Exile, broadcast the following speech to
his nation:

The investigation procedure has begun. The Fact Find-
ing Commission . . . 1s already drawing up a 1list of
the gullty and setting forth their misdeeds. All
attempts on their part to escape punishment will be

in vain. Germany will not be big enough to hide them.
As for the neutral countries, the new international
law will not allow them to refuse extradition, and
they will realize, moreover, that it 1s in their
interest as well as ours to cooperate in securing

the establishment of a trus order in human soclety,
based on law and legallity. 8

27 Joint Declaration by the United Nations on Jewish
Wrongs, United Nations Review, III, January 15, 1943, p. 1l.

28 War and Peace Aims, II, December 1, 1943, p. 23.
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And so we see that as early as 1943, the neutral countries were
being warned that the refuge given by Holland to Kaiser Wilhelm II
after World War I must not be extended to Axis leaders. This
position was reiterated by President Roosevelt on July 30 when

he declared:

I find 1t difficult to believe that any neutral country
would give asylum to or extend protection to any of them.
I can only say that the Government of the United States
would regard the action by a neutral government in
affording asylum to Axis leaders or their tools as
inconsistent with the prlnoiglea for which the United
Nations are fighting. . . .2

The firat concerted Big Three action toward the prosecu-
tion of war criminals came at the Moscow Conference, composed
of representatives of the United States, Britain, and the
Soviet Union, which sat from October 19 to 30, 1943.90 oOut
of this Conference came the Moscow Declaration on Atrocities;
two important provisions of this Declaration were:

+« o « Those German officers and men and members of the
Nazi Party who have been responsible for or have taken
a consenting part in the above atrocities, masssacres,
and executions will be sent back to the countries in
which their abominable deeds were done in order that
they may be Judged and punished aceording to the laws
of these liberated countries and of the free govern-
ments which will be erected therein.

The above declaration is without prejudice to the case
of Germsn criminals, whose offenses have no particular

29 War and Peace Aims, III, April 30, 1944, p. 26.
30 Tbid., p. 465.



45

geographical localization and who will be punished
by joint decision of the governments of the Allles.Sl

An Anglo-Saxon concept of justice of long standing was
incorporated into the declaration--returning the accused for
trial to the scene of pis crime. The persons charged with
crimes in occupled countries would be tried by the local author-
itlies for localized offenses or atrocities against persons,
or property, usually of clvilians of countries formerly occupied
by Germany.°2 At the same time this 1s a denial of a long-
established practice of granting armies extra-territorial
privileges.

Echoing the sentiment of the declaration, Marshal Stalin
made the following statement on November 6 on the anniversary
of the October Revolutions: "Our people qill not forgive the
German fiends for these crimes. We shall make the German crimi-
nals answer for all their misdeeds. . . ."53

Sir John Simon, speaking in the House of Lords on December
7, 1943, admonished the United Nations to be very careful in
the trial of war criminals when he said: "ILet us strain to do all

that we can to punish crime where we find it but, first and

31 Statement Signed by President Roosevelt, Prime Minlster
Churchill, and Premier Stalin Regarding Atrocitiles, Gon@gessional
Record, 78 Congress, 1 Session (Washington: TUnited States
Government Printing Office, 1943), V, 89, pp. 8920-1.

52 Department of State, Trial of War Criminals (Washington:
United States Government Printing Offlce, 1945), De 2.

33 Wwar and Peace Aims, III, p. 28.
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last, let us be sure that the actual individual is proved to
be guilty of the crime with which he 1is charged."54

The year 1944 saw further German atrocities committed,
accompanied by more Allied protests and warnings. The Belgian
Government-in-Exile in ahswer to new Nazi outbursts issued the
following official statement on January 18 of that year: "This
situation compels us once more to warn the German authorities
e « « that the brutalities inflicted on Belgians . . . will
be the subject of adequate penalties. . . ."55 The Norweglan
Minister of Justice, Terje Wold, as early as January 25, advo=~
cated the establishment of an international court to try the
Nazis before the final victory was achleved:

Establishment of international courts is indispensable
and they must be set up before the armistice, because
numerous difficulties which attach to the establish-
ment of such courts will take time to resolve, and
we cannot delay the trial of war criminals in antici-
pating their erection. One of the obstacles to be
surmounted is composition of courts. . . . This cannot
be done unless representatives of the United Nations,
armed with their governments! authority, meet together
in order to reach the necessary decisions.36
Thus not only was an international court advocated, but the
presence of all United Nations members in its founding was
urged. As 1t developed only the Big Four participated in

the Nuremberg trials.

54 1vid., p. 29.
35 1bid., IV, p. 18.
56 1bid., p. 18.
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In Msrch, 1944, Roosevelt 1ssued another. warning to the

Axis when he sald:

It is therefore fitting that we should again proclaim

our determination that none who participate in these

facts of savagery shall go unpunished. . . . That

warning applies not only to the leaders but also to

the functionaries and subordinates in Germany and in

the satellite countries. . . . All who share the guilt

shall share the punishment.S7
The same month, Anthony Eden made the following speech in the
House of Commons: "His Majesty's Government . . . can only
repeat thelr detestation of Germany's crimes and their deter-
mination that all those guilty of them shall be brought to
justice.”38 Roosevelt in his message to Congress on June 12
repeated his determination to punish the guilty: ". . . We
have made clear our determination to punish all participants
in these acts of savagery (speaking of 1ll-treatment of
minorities),"39

Gordeil Hull gave another warning to neutral governments

in Septempér, 1944: "The Department 1s continuing to impress
upon those governmenté whose policy has not yet been clearly
stated the importance which it attaches to the taking of ade-
quate measures to insure that Axis war criminals do not find

asylum in their countries."40

37 1bid., p. 19.
38 1b1d., p. 19.
i Ibid., p. 20.
40 1n14., Vv, p. 14.
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The following day, Terje Wold of Norway, declared that
the war criminals should hot be treated in a manner that had
the odor of a victor's revenge: "It is important to bring
the war criminals into cowrt and to punish them, not as a
victor's act of vengeance againat the conquered, but because

of those goals and ideals for which we are fighting this war.

The astatements and sentiments of the Allied world came
into fruition in 1945, 1In summing up the views of Roosevelt,
Joseph C. Grew, Under-3ecretary of State, made the following
remarkss

Officers of the Department of State . . . have worked
out proposals for the realization of the objectives
stated by the President. . « . They provide for the
punishment of German leaders and their associates for
their responsibility for the whole-broad criminal enter-
prise devised and executed with ruthless disregard

of the very foundation of law and morality, including
offenses wherever committed against the rules of war

and against minority elements, . . . and individuals.42

The same day, Johan Nygaardsvold, Norwegian Prime Minister,
made the following comment regarding superior orders: "He who
issues the order to start war is just as lliable to punishment

as the one carrying out the orders."43

-

41 Ib%d., pe 16, Wold does not give the remedy, however,
to keep the trials from being acts of vengeance, and as to the
goals and 1deals of this war, he does not enumerate concretely
what they are.

42 ynited Natlons Review, V, p. 109,

43 War apnd Peace Atms, VI, p. 15.
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On February 11, the Declaration of Yalta was published,
and in it are the following words which reiterated the Moscow
Declaration of 1943: "It ia our inflexible purpose to . . «
bring all war criminals to just and sure punishment."44

In May, 1945, the first concrete action was pfopoaed
when President Truman, who had succeeded Roosevelt in April,
made the following pfonouncementz

e o« o Justice Robert H. Jackson . . . has accepted
designation as Chief of Counsel for the United States
in preparing and prosecuting the charges of atrocities
and war crimes against such of the leaders of the
European Axis Powers . . . as the United States may
agree with any of the United Nations to bring to trial
before an international military tribunal.

Pursuant to the Moscow Declaration of November 1, 1943,
all war criminals, against whom there is sufficient
proof of personal participation in specific atroclties,
are to be returned to the countries where their crimes
were committed, to be judged and punished by these
countries themselves. . . .

There are left, however, the cases of other war criminals
e o o particularly the major war criminals and their
principal agents and accessorlies, whose offenses have

no particular geographical localization.

I hope and expect that an international military tribu-
nal will soon be organized to try this second category
of war criminals., It wlll be Justice Jackson's respon-
8ibility to represent the United States in preparing
and presenting the case against these criminals before
such military tribunal.

It 18 our objective to establish as soon as possible

an international military tribunal; and to provide a
trial procedure which will permit no evasion or delay--
but one which is in keeping with our tradition of fair-
ness towards those accused of crime.45

44 1bi14, V, p. 105.
45 1b1d., pp. 17-8.
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This action showed and emphasized that the international court
was to be a military tribunal; however, it was to try civil
as well as military personnel. |

Developing this declaration, Judge Samuel I. Rosenman,
representing President Truman, laid proposals before British,
French, and Russian delegates on May 10 at the San Francisco
' Conference calling for the establishment of an International
Military Tribunal. Commenting on Judge Rosenman's mission,
the State Department said that the purpose was not only to
arrange the trials of major European war criminals but. also
to adopt procedure. The statement continued that proposals
were "to organize a machinery and set up a procedure which
will assure a jJust and expeditious trial to‘the major indi-
viduals and to the organizations accused of atrocities and war
crimes in Europe, but one which will permit no evasion, undue
delay or dilatory tactics."46

The American policy hit a snag when the British Govern-
ment came out with a statem;nt favoring executive action for
such men as Grand Admiral Doenitz and Goering, basing its con-
clusions on the fact that international law did not deal with

heads of state.4” To bring the British into line, Jackson,

46 New York Times, May 11, 1945, p. 13.

47 1vid4., May 17, 1945, p. 1.
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accompanied by prominent American Jjurists, went to London to
confer with British government heads and as he said, to com-
plete arrangements "for examination of important witnesses,
documents, reports, captured orders, and other evidence that
might be used in the trial of the major war criminals before
an international military tribgpal."48

The success of his mission was revealed on May 30, when
Prime Minister Churchill announced in the House of Commons the
appointment of Attorney General Sir David Maxwell Fyfe as the
British representative to work with Jackson. By this appoint-
ment the Brifiah Government abandoned its earlier desire to
deal with the major war criminals by executive decision instead
of by trial,49 Reporting to President Truman on June 7, Jackson
outlined the basic features of the plan of prosecution on which
he was preparing the case of the United States. As to the
necessity for holding the trial Jackson said this: "The American
case 1s belng prepared on the assumption that an ineécapablo
responsibility rests upon this country to conduct an inquiry . . .
into the culpability of those whom there 1s probable cause to

accuse of atrocities,"S0

48 1p1d., Mey 23, 1945, p. 13.

49 pana A. Schmidt, "Briton Appointed to War-Crime Body,"
New York Times, May 30, 1945, p. 1l2.

S0 Department of State, op. cit., pp. 2-3,



52

As to the defendants, Jackson wished not only to accuse
a large number of individuals and officials who were in authority
in the government, in the military establishment, including
the General Staff, and in the financial, industrial, and economic
life of Germany, but also proposed to establish the criminal
character of several voluntary organizations such as the Gestapo
and the Schutzataffeln.51 Commenting on the Nagi master plan,
Jackson sald: |

Our case against the major defendants 18 concerned

e« « o« Not with individual barbarities and perversions.

The groundwork of our case must be factually authentic

and constitute a well-documented history of what we

are convinced was a grand, concerted pattern to incite

and commit the agggassions and barbarities which have

shocked the world.

The legal charges were set down in three parts, namely:

(a) Atrocities and offenses against persons or property
constituting violations of International Law, includ-
ing the laws, rules, and customs of land and naval
warfare. . . .

(b) Atrocities and offenses, including atrocities and
persecutions on racial or religious grounds, com~
mitted since 1933. . . .

(c) Invasions of other countries and initiation of

wars of aggression in violation of International
Law or treaties.53

51 1pid., p. 4.
52 1b1d4., p. 5.
53 1bid., pp. 7-8.
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In commenting on the third charge, Jackson gave several
international agreements as basis for his theory regarding
aggressive war. Foremost was the Briand-Kellogg Pact of 1928
of which Germany was a signatory. Other agreements included
the Geneva Protocol of 1924, signed by forty-eight governments
which declared that a war of aggression was an international
crime, but this never became law because of British fejection;
Resolution of the Eighth Assembly of the League of Nations in
1927; and the Resolution of the Sixth Pan-American Conference
of 1928, which used the same wording as the Genevs Protocol. 54

As to the duration of the trial, Jackson desired that
the record be made complete and accurate instead of sacrific-
ing Justice for speed, saying that it was more important that
world opinion support the trials rather than condemn them.
Ending his report, Jackson said: "The trial must not be pro-
tracted in duration by anything that 1s obstructive or dila-
tory, but we must see that it is falr and deliberative and not
discredited in times to come by any mob apirit.n55

Supplementing the cooperation between the British and
the Americans, a conference was called at London to incorporate
Russian and French sanction to the war trials. Jackson and

Maxwell Fyfe constituted the American and British representatives

o4 Ibido. PpP. 9«10,
56 1bid., pp. 11-12,
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while the Soviet Union sent I. T. Nikitchenko and France,
Robert Folco. Definite limitations were set on the extent
to which the accused Nazis would be permitted to summon heads
of other governments as witnesses. Ribbentrop, Goering, Hess,
and others would not be privileged to demand a parade of heads
of other governments, including Allied Governments, before
the court to support their claims of extenuating circumstances."6

By July 7, the Four Powers were in accord upon three
principles: (1) the accused should be entitled to a fair
hearing; (2) the accused should have the right to introduce
evidence, etc. on their behalf; and (3) the trials should
not be subject to dilatory delays through obstructionist tac-
tics on the part of the defendants.%?

By the middle of the month another obstacle had been
overcome. The United States and Britaln agreed to the Russian
and French systems by which the testimony of a defendant is
mandatory. In exchange for this concession, Anglo-American
procedure, by which the accused is presumed to be innocent

until proved guilty, was accepted by Russia and France.58

56 New York Times, June 25, 1945, p. 7.

S7 1v1d4., July 7, 1945, p. 5.

58 Charles E. Egan, "War Criminals Must Take Stand,"
New York Times, July 14, 1945, p. 4.
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At the end of July, it looked as if the negotiations
would never end, and Jackson presented an ultimatum to the
Four-Power Committee, stating that unless the deliberations
were completed in a week, the United States would withdraw;
giving the hint that his country might hold a trial of ita
own, as the major portion of the high Nazis were in American
hands. he main stumbling block was Jackson's own insistence
upon the points that aggressive war be designated as a crime
and that the code drafted by the Committee define aggressive
warfare. Perhaps, Russia was afraid that if this were included,
her own agggeasive action during the first Russo-Finnish War
should be aired in international circles.S®
In addition to his ultimatum, Jackson visited Potsdam,
the seat of a Big Three Conference, to present his views that
the war crime negotiations had become too protracted.so The
result was a joint statement 1ssued by the Big Three which said:
The three Governments reaffirm their intention to bring
these criminals to swift and sure justice. They hope
that the negotiations in ILondon will result in speedy
agreement being reached for this purpose, and they
regard it as a matter of great importance that the
trial of those major criminals should begin at the

earliest possible date. The first 113{ of defendants
will be published before September 1.

59 Charles E. Egan, "Jackson May Quit Over Lag in Trials,"
New York Times, July 31, 1945. p. 5.

60 c11fton Danlel, "Big Three Ald on Trials Galned by
Jackson," New York Times, August 3, 1945, p. 6.

61 New York Times, August 3, 1945, p. 8.
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This declaration, as well as Jackson's ultimatum, speeded
up the London negotiations, and the day following the Big Three
statement it was announced that Nuremberg was to be the scene
of the trial. It was to be held in the former German Palace
of Justice, and the war criminals were to be held in the Nuremberg
municipal jail during the trial.62 This city was selected as
the site of the trial not only because it ranks high in the
history of the Nazi Party, but more importantly because its
court house was situated within a large compound, with tunnel
connections between the prison and the scene of the trial.63
Additional reasons arose from the fact that Nuremberg was in
the American zone of occupation and many of the Nazi leaders
had surrendered to American forces. In answering the queries
of newspapermen, Jackson said: "The idea is not to put on a
show but to hold a trial,m"64

On August 8, the Agreement for the Establishment of an
International Military Tribunal was published, together with
the Charter of the International Military Tribunal. "It is
no secret that this protocol represented in its ma jor content
the proposals put forward by Justice Jackson on behalf of the
United States."65

62 1h1d4., August 4, 1945, p. 1.

63 john H. Crider, “Americans Doubt Trials by September 1."
New York Times, August 5, 1945, p. 12,

64 yew York Times, August 21, 1945, p. 1ll.

65 Herbert Weschler, "The Issues of the Nuremberg Trial,"
Political Science Quarterly, IXII, p. 12.
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The Agreement contained the following Articles:

Article le-There shall be established after consultation
with the Control Council for Germany an
International Military Tribunal for the trial
of war criminals whose offenses have no
particular geographical location whether
they be accused individually or in their
capacity as members of organigations or groups
or in both capacities.

Article 2--The constitution, Jjurisdiction and functions
of the International Military Tribunal shall
be those set out in the Charter annexed to
this Agreement, which Charter shall form an
integral part of this Agreement.

Article 3--Each of the signatories shall take the nec-
essary steps to make avallable for the inves-
tigation of the charges and trial the major
war criminals detained by them who are to
be tried by the International Military
Tribunal. The signatories shall also use
their best endeavors to make available for
investigation of the charges against and the
trial before the International Military
Tribunal such of the major war criminals as
are not in the territories of any of the
signatories.

Article 4--Nothing in this Agreement shall prejudice
the provisions established by the Moscow
Declaration concerning the return of war
criminals to the countries where they com-
mitted their crimes.

Article 5--Any Government of the United Nations may
adhere to this Agreement by notice given
through the diplomatic channel to the Govern-
ment of the United Kingdom, who shall inform
the other signatory and adhering Governments
of each such adherence.

Article 6-=Nothing in this Agreement shall pre judice
the jurisdiction or the powers of any national
or occupation court established or to be
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established in any Allied territory or in
Germany for the trial of war criminals.

Article 7-«-This Agreement shall come into force on the
day of signature and shall remain in force
for the period of one year and shall con-
tinue thereaftery subject to the right of
any signatory to give, through the diplomatic
channel, one month's notice of intention to
terminate it. Such termination shall not pre=-
Judice any proceedings already taken or any
findings a%goady made in pursuance of this
Agreement.

Attached to the Agreement was the Charter of the Inter-
national Military Tribunal. This Charter 1s divided into sections
as follows:

I. Constitution of the International Military Tribunal

Article le-. . . There shall be established an
International Military Tribunal for the
just and prompt trial and punishment of
th: ma jor war criminals of the European
Axls,

Article 2-=-The Tribunal shall consist of four members,
each with an alternate. One member and
one alternate shall be appointed by each
of the signatories. The alternates shall,
so far as they are able, be present at all
sessions. . . « In case of 1llness of any
member of the Tribunal or his incapacity
for some other reason to fulfill his
functions, his alternate shall take his
place.

Article 3--Neither the Tribunal, its members or their
alternates, can be challenged by the prose-
cution, or by the defendants or their
counsel.

86 Department of State, op. cit., p. 14.
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Article 4--(a) The presence of all four members
of the Tribunal or the alternate for any
absent member shall be necessary to
constitute the quorum.
(b) The members of the Tribunal shall
e « o agree among themselves upon the
selection from their number of a Presi-
dent. . . &
(¢c) « « « The Tribunal shall take decisions
by a majority vote and in case the votes
are evenly divided, the vote of the
President shall be decisive: provided
always that convictions and sentences
shall only be imposed by affirmative
votes of at least three members of the
Tribunal.

Article 5--~In case of need and depending on the
number of the matters to be tried, other
tribunals may be set up.

ITI. Jurisdiction and General Principles

Article 6=~The Tribunal . . . shall have the power
to try and punish persons who . . « com-
mitted any of the following crimes: (a)
Crimes against peace. . . . (b) War
crimes. « . « (0) Crimes against humanity.

Article 7--«The official position of defendants,
whether as heads of state or responsible
officials in government departments, shall
not be considered as freeing them from
responsibility or mitigating punishment.

Article 8--The fact that the defendant acted pursuant
to order of his government or of a super-
ior shall not free him from responsibility,
but may be considered in mitigation of
punishment. « « &

III. Committee for the Investigation and Prosecution of Major
War Criminals

Article l4--Each signatory shall appoint a chief
prosecutor. . . . The echief prosecutors
shall act as a committee for the following
purposes:
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(a) To agree upon a plan of each of the

chief prosecutors and his staff,

(b) To settle the final designation of
gor war criminals . . .

(¢) To approve the 1ndictment v D-aln

(d) To lodge the indictment . . . with

the Tribunal,

(e) . To draw up and recommend to the

Tribunal . . « rules of procedure.

Article 15-~The chief prosecutors shall . . . also
undertake the following duties:
(a) Investigation, collection and pro-
duction . . « of all necessary evidence,
(¢) The preliminary examination of all
necessary witnesses and of the defendants,
(d) To act as prosecutors at the trial.

IV. Fair Trial for Defendants

Article 1l6=-In order to ensure fair trial for the
defendants the following procedure shall
be followed:

(a) The indictment shall include full
particulars specifying in detail the
charges against the defendants. . . .

(b) During any preliminary examination
or trial of a defendant he shall have

the right to give any explanation rele-
vant to the charges made againsat him,

(¢) A preliminary examination of a defen-
dant and his trial shall be conducted 1in,
or translated into, a language which the
defendant understands.

(d) A defendant shall have the right to
conduet his own defense before the Tribunal
or to have the assistance of counsel.

(e) A defendant shall have the right
through himself or through his counsel

to present evidence at the trial in sup-
port of his defense, and to cross-examine
any witness called by the prosecution.

V. Powers of the Tribunal and Conduct of the Trial

Article 17-«The Tribunal shall have the power
(a) to summon witnesses . . .
(b) to interrogate any defendant
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(c) To require the produstion of docu-
mentaooo.

(d) To administer ocaths . . . ,

(e) To appoint officers for the carrying
out of any task. « ¢« o«

18~=The Tribunal shall

(a) Confine the trial strictly to an
expeditious hearing . « « ,

(b) Take strict measures to prevent any
action which will cause unreasonable
delayo e o o

19-~The Tribunal shall not be bound by teche

nical rules of evidence. . . .

21l=<The Tribunal shall not require proof of

facts of common knowledge.

22--The permanent seat of the Tribunal shall

be in Berlin. . . « The first trial shall
be held at Nurnberg. . .

23«-~0ne or more of the chief prosecutors may

take part in the prosecution of each trial.

24--The proceedings at the trial shall take

the following course:

(a) The indictment shall be read in court.
(b) The Tribunal shall ask each defendant
whether he pleads "guilty" or "not guilty."
(¢) The prosecution shall make an opening
statement.

(d) The Tribunal shall ask the prosecution
and the defense what evidence they wish to
submit to the Tribunal, and the Tribunal
shall rule upon the admissibility of any
such evidence.

(e) The witnesses for the prosecution shall
be examined and after that the witnesses
for the defense. . . .

(f) The Tribunal may put any question to
any witness and to any defendant at any
time.

(g) The prosecution and the defense shall
interrogate and may cross-examine any
witnesses and any defendant who gives testi-

monye.
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(h) The defense shall address the court.
(1) The prosecution shall address the
court.

(J) BEach defendant may make a statement to
the Tribunal.

(k) The Tribunal shall deliver judgment
and pronounce sentence.

Article 25--All officlal documents shall be produced,
and all court proceedings conducted in
English, French, and Russian, and in the
language of the defendant. , . .

VI. Judgment and Sentence

Article 26«-The judgment of the Tribunal as to the
guilt or the innocence of any defendant
shall give the reasons on which it 1is
based, and shall be final and not sub-
Ject to review.

Article 27-=The Tribunal shall have the right to
impose . . . death or such other punish-
ment as shall be determined to be just.
Article 29--In case of gullt, sentence shall be carried
out in accordance with the orders of the
Control Council for Germany, which may
at any time reduce or otherwise alter the
sentences, but may not increase the
severity. . . 67
Thus the greatest obstacles toward trying the so-called
war coriminals were surmounted. While legal principles might
be considered shaky, nevertheless the cooperation among the
Big Four marked a great step forward in international collabor-
ation. Speaking on this point, Jackson sald that this was the
firat time that four nations with such different legal systems
had tried to knit their ideas for a "just criminal procedure

into a cooperative trial." This involved a merger of the

67 1bid., pp. 15-21.
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continental and Anglo-American legal systems, but tended to

follow more the continental pattern, since this was the one

which Germany employed and understood.68

Speaking of the right of the Big Four to try the Germans,
Jackson said:

Experience has taught that we can hardly expect them to
try each other. The scale of their attack leaves no
neutrals in the world. We must summon all that we

have of dispassionate judgment to the task of patiently
and fairly presenting the record of these evil deeds in
these trials, It must be made clear to Germans that
the wrong for which their fallen leaders are on trial

is ggt that they lost the war, but because they started
it.

In the same document, Jackson made the following comment

as to the precedent that was to be established:

We have taken an important step forward in this inatru-
ment in fixing individual responsibility of war mongering,
among whatever peoples, as an international crime. We
have taken another in recognizing an international
accountabllity for persecutions, exterminations, and
crimes againat humanity when associated with attacks on
the peace of the international order.70

Thus, by the fall of 1945 certain matters had been agreed
upon by the Four Powers. From 1939 to the formation of the
International Military Tribunal in August, 1945, the trend of
thought in the Allied world was overwhelmingly in favor of trying
the Nazi leaders. While various Allied leaders had different

68 ynited Nations Review, V, September 15, 1945, p. 224.
69 1b14,, p. 224.

70 1bid., p. 224.
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viewpoints as to the way in which the Nazis should be dealt
with, they were of one voice in condemning Nazi atrocities, and
for punishment at some future date. Benes, of Czoch&alovakia,
later supported by Great Britain, desired political pun;ahment,
while others such as Wold of Norway advocated the establishment
of an international court for trying the Germans. The latter
view became the view which the United States took and pushed
vigorously.

It was determined that international law was to be
utilized in the trials, as well as national law. This was first
voiced by Bech of Luxembourg, then by Roosevelt, and finally
in the Moscow Declaration. It was decided that those Nazis
who had committed crimes in occupied countries, would be returned
to the scene of the crimes and stand trial under the laws of
those countries, while those guilty of crimes in no particular
geographical location, would be tried by an international court.

As the war drew to a close, Robert He. Jackson was appointed
as Chief Prosecutor for the United States, and with this appoint-
ment theories became realities. Under him the erimes with
which the Nazis were charged were put on paper. He 1s credited
with the first count--crimes against peace--and by this he
meant to get at the Nazi master plan, and as such he charged
the Nazi hierarchy with a conspiracy to wage a war of aggression

in violation of international treaties. 1In this count a war
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of aggression was defined. The British were more interested
in the second count--war crimes--while the French and Russians
pushed to the third--crimes against humanity.

Jackson's own insistence on the conspiracy charge almost
resulted in a break-down of the negotiations, but his presenta-
tion of an ultimatum to the other Powers, in which he threatened
American withdrawal, brought matters to a head. The reason
for which the other three Powers gave in was simple--most of
the high-ranking Nazis, as well as a preponderance of the
documentary evidence was in American hands--therefore it would
have been simple for the United States to hold a trial apart
from the others.

The selection of Nuremberg as the seat of the trial was
also Jacksonian. Good facilities and 1deological assoclations,
combined with the fact that Nuremberg was within American juris-
diction convinced him that this city was 1deal as a setting
for the trial. The other nations also gave in on this, and the
plan came to fruition in August, 1945, when the Agreement Setting
up an International Military Tribunal, with the attached Charter
of the Tribunal, was proclaimed to the world.



CHAPTER III
THE LEGAL BASES FOR NUREMBERG

In accordance with Article 14 of the Charter of the
International Military Tribunal, the four chief prosecutors,
Jaockson for the United States, Francois de Menthon for France,
S8ir Hartley Shawcross for Britain, and R. A. Rudenko for the
Soviet Union, together with their staffs, met and drew up the
Indictment against certain high-placed Germans.

The different attitudes of the Big Four were soon evi~
dent in the negotiations drawing up the Indictment--French
logic and pettiness, British passion for law and order, Russaian
inscrutability, and American righteousness.l The Russians
were vitally interested in the trial of militarists and indus-
trialists. The French urged the trial of leading industrialists.
The British were mainly interested in emphasizing broken treaties,
while the Americans adhered to their plan of punishing those
responsible for conspiracy to wage aggressive war. As a result
of these differences, three indictments were drawn--one French,
one British, and one American.

The American indictment with modifications was finally
adopted. One agreement which made compromise possible was

reached with Russia whereby two votes instead of three became

1 E. 0. Hauser, "Backstage Battle at Nuremberg," The

urday Evenipng Post, January 19, 1946, p. 18. Sir Hartley
S wcross rep ace r David Maxwell Pyfe because of the British
Labor Party's gaining control of the British Government.
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necessary to indiet a particular German. The French employed
dilatory tactiocs in the negotiations, throwing stumbling blocks
in every path. This was particularly emphasized in the Krupp
case, when it was found that Gustav Krupp von Bohlen upd Halbach
would be uneble to stand trial, due to senile softening of the
braln. The French suggested that Bertha Krupp, the real head
of the femily since Gustav took the name when marrying her,
be indicted in his place. The Americans and Russians dissuaded -
the French as such action would probably shock world opinion.
The French were satisfied when they obtained Russian and British
assurances that a subsequent trial of German industriaeslists
would be held.?

After much wrangling over the list of those to be tried,
the chief prosecutors lodged the Indictment with the Tribunal
on the. 6th of October, 1945:

The United States of America, the French Republic, the

United Kingdom of Greet Britain and Northern Ireland,

and the Union of Soviet Soclalist Republics ‘
Against

Hermann Wilhelm Goring, Rudolf Hess, Joachim von Ribbentrop,

Robert Ley, Wilhelm Keitel, Ernst Kaltenbrunner, Alfred

Rosenberg, Hans Frank, Wilhelm Frick, Julius Streicher,

Walter Funk, Hjalmar Schacht, Gustav Krupp von Bohlen und

Halbach, Karl Doenitz, Erich Raeder, Baldur von Schirach,

Fritz Sauckel, Alfred Jodl, Martin Bormann, Frang von Papen,

Artur Seysa-Inquart, Albert Speer, Conatentin von Neurath,
and Hans Fritgzsche, Individually and as members of any of

2 Ibid., Pe 138.
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the following groups or Organizations to which They
Respectively Belonged, namely: Die Reichsregierung
(Reich Cabinet); Das Korps der Politischen Leiter der
Nationalsozislistischen Deutachen Arbeiterpartei (Leader-
ship Corps of the Nazi Party); Die Schutzstaffeln der
Nationalsosziallistischen Deutschen Arbeiterpartei (com-
monly known as the "S8") and including Die Sicherheits-
dienat (commonly known as the "SD"); Die Geheimstaat-
eolizei (Secret State Police, commonly known as the
Gestapo"); Die Sturmabteilunger der N. S. D. A. P.
( commonly known as the "SA") and the General Staff
and High Command of the German Armed Forces, Defendants.

8o read the opening lines of the Indictment againat the
leaders and principal organizations of Nazi Germany who were to
be tried at Nuremberg for crimes against peace, war crimes,
crimes against humanity, and of a common plan or conspiracy td
commit those crimes, all as defined in the Charter of the
Tribunal.d

Let us now take up the counts of the Indictment one by
one and determine if there is to be found in international law,
as it existed before World War II, legal bases for these counts.
This was not a primary task of the Tribunal for it was bound
by the law as defined in the Charter.

Count one was concerned with the formulation or execution

of a common plan or conspiracy to commit, or which involved

S Department of State, Trial of War Criminals, pp. 23-4.
In his report to President Truman of June 7, 1945, Jackson aaid
that our fthe American) case against the major defendants is
concerned with the Nazi master plan, and not with individual
barbarities and perversions which occurred independently of any
central plan. Thus the conspiracy charge became count one of
the Indictment.
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the commission of, crimes agalnst peace, war crimes, and crimes
against humanity. As members or agencies of the Nagi Party,

the defendants and organizations became a part of the conspiracy
a8 the Party was the central core of the common plan.%

The carrying out of the master plan was accomplished in
the following ways. (1) The acquisition of totalitarian control
of Germany, both political and economic, was the first step
in the achievement of the wholesale aggressions which came
later. Such things as democratic representation in the Reichstag,
free political parties, free educational system, freedom of
speech and press, were aboliahod; and to see that they remained
8o, the Relchstag was reduced to impotence, the educational
system was reshaped, the press was muzzled, and the formation
of terrorist organizations was accomplished to mske sure that
Nazl rule was unquestioned. Along with this, anti-Semitism
became the order of the day, with extermination or‘every Jew
in Burope the ultimate goal. 1In order to gain economic ascen=~
dency, labor unions were abolished, German business was mobllized
for war, German rearmament was begun, and one defendant, Goering,
and later Funk, was given autocratic control over German economy.S
(2) The utilization of all Gonnah power for foreign aggression

then followed. Aggression was initiated by secret rearmament,

4 lgidog ppo 25"60
S Ibid., pp. 27-31.
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taking Germany out of the International Disarmament Conference
and the League of Nations, and the remilitarization of the
Rhineland, in violation of the Versailles Treaty and the Rhine
Pact of Locarno, as well as of a statement of Hitler on May 21,
1935, that Versailles and Locarno would be respected. Then in
March, 1938, Austria was invaded and annexed, followed by the
seigzure of a portion of Czechoslovakia in October, 1938, and
the establishment of a Protectorate over the remainder in March,
1939. These aggressions were followed by war against Poland,
the United Kingdom, France, Denmark, Norway, Belgium, the
Netherlands, Luxembourg, Yugoslavia, and Greece from 1939 to
1941. Then on June 22, 1941, the Soviet Union was invaded 1n
violation of a non-aggression pact, followed by collaboration
with Italy and Japan to wage aggressive war against the United
States in December, 1941.6 (3) The last part of the master
plan involved a conspiracy for the accomplishment of crimes
against humanity and war crimes in the course of the preparation
for war and in the actual prosecution of the war, war crimes
being committed not only against the armed forces of their
enemies, but also against non~belligerent civilian populationa.7

Jackson called count one the common plan as well as

conspiracy, because under German law, the concept of conspiracy

® Ib1d., pp. 31=6.
7 Ibid., pp. 36-7.
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implies a stealthy meeting in the dead of night, in a secluded
hideout, in which a group of felons plot every detail of a
specific crime. The Charter foreastalls resort to such narrow
concepts of conspiracy taken from local law by using the additional
and non-technlcal term, "common plan." Omitting entirely the
alternative term of "conapiraoy" the Charter reads that "leaders,
organizers, instigators, and acéomplicos participating in the
formlation or execution of a common plan to commit" any of the
described crimes, "are responsible for all acts performed by
any persons in execution of such plan."8

A conspiracy may be defined as, "A combination of two
or more persons by some concerted action to accomplish some
criminal or unlawful purpose, or to acoomplish some purpose,
not in itself criminal or unlawful, by criminal or unlawful
means."®

~A.ocording to Jackson:

The Charter concept of a common plan really represents
the conspiracy principle in an international context.
A common plan or conspirecy to seize the machinery of
a state, to commit crimes against the peace of the
world, to blot a race out of existence, to enslave

millions, and to subjugate and loot whole nations can-
not be thought of in the same terms as the plotting of

8 Robert H. Jackson, "Concluding Address," World Report,
August 15, 1946, p. 38.

© Walter A. Shumaker and George F. Longsdorf, The Cyclopedie
Law Dictionary (Chioago: Callaghan and Company, 19i27:-b. 154,
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petty crimes, although the underlying principles are
applicable. Little gangsters may plan which will carry
a pistol and which a stiletto, who will approach a
victim from the front and who from behind, and where
they will waylay him. But in planning a war, the pistol
becomes a %ehrmncht, the stiletto a ILuftwaffe. Where

to strike 12 not & cholce of dark alleys, but a metter
of world geography. The operation involves the manipu=-
lation of public opinion, the law of the state, the
police power, industry, and finance. The baits and
bluffs must be translated into a nation's foreign policy.

Likewise, the degree of stealth which points to a gullty
purpose in a conspiracy must depend upon its objeat. . .
But stealth is not an essential ingredient of such
planning. Parts of the common plen may be proclaimed
from the housetops, as anti-Semitism was, and parts of

it kept undercover, as rearmament for a long time was.

¢« o « The forms of this grand type of conspiracy are
amorphous, the means are opportunistic, and neither

can dlvist the law from getting at the substance of
things.

Very little criticism has been given to this first count,
and eminent authorities have even supported it. Henry L. Stimson
says that this count is the most realistic of them all, for the
Nazi crime 1s in the end indivisible. Each of the numerous
transgressions was an interlocking part of the whole gigantic
barbarity. DBaslecally, it is the three other counts that must
be considered as the conapiracy charge is built upon them, 11

However, an opposite view of this charge is taken by

Charles E. Wyzanski, Jr., Judge of the United States District

10 Jackson, op. cit., p. 38.

e Henry L. Stimson, "The Nuremberg Trial: Landmark in
Law," Foreign Affairs, XXV, January, 1947, p. 181.
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Court for Massachusetts, who thinks that count one means to
establish some additional separate substantive offense of con-
spiracy, i.e. it asserts that there 1s in international law
a wrong which con§1eta in acting together for an unlawful end,
and that he who Jjoins in that action is liable not only for
what he planned, or perticipated in, or could reasonably have
foreseen would happen, but is lisble for what every one of his
fellows did in the course of the conspiracy. He bases this
belief on the contention that almoat as broad a doctrine of
conspiracy exists in national law. But in transeridbing it te
the international legal picture, where is the treaty, the cus-
tom, the academic learning on which it is based? Wss this not
a type of "erime" first described and defined either in London
or Nuremberg in the year 19457 He argues that aside from the
fact that the notion 1s new, it 1s also fundamentally unjust.
The crime of conspiracy was originally developed in England
by the Court of Star Chamber on the theory that any unliscensed
Joint action of private persons was a threat to the public, and
80 if the action was in any part illegal it was all illegal.
The similarities of the national law of conspiracy therefore
seem out of place in considering for international purposes
the effect of Jjoint political action. In any government, there
exlsts among high offioclals a working agreement which members

of another group or political party could regard as a conspiracy,
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and so any member of the party in power could be regarded as
a part of the whole so-called "erime, "12

iy Count two of the Indictment has been more seriously
criticized than all other counts combined. The charge of crimes
against peace has been the chief target of the majority of the
criticas of Nuremberg. All the defendants were charged with
participating in the planning, preparation, initiation, and
waging of wars of aggression, which were also wars in violation
of international treaties, agreemont;, and assurances,l3

According to Jackson, the crime of making unjustifiable
war was the crime which comprehended all lesser crimes. In)
this, he refuted the beliefs of the nineteenth and early twentieth
centuries which generally taught that war-making was not illegal.
Summarigzed by a standard authority, the attitude was that both
parties to war are regarded as being identical as to legal
position, and consequently as being possessed of equal righta.14
This view, however, was rejected by Jackson, who returned

to Grotius, the father of international law, for his basis.
Grotius taught that there is a distinction between the just
and the unjust war--the war of defense as opposed to the war

of aggression. Writing in 1625, he said: ". . . Those who

12 charles E. Wyzanski, Jr., "Nuremberg--A Fair Trial?"
The Atlantic, April, 1946, p. 69.

13 Department of State, op. cit., p. 7.
4 1mi4., p. 8.
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Join in a war that has been undertaken without cause worthy
of approval draw upon themselves the desert of punishment, in
a degree proportionate to the injustice which lies in thelir
action."15

This 1dea of Grotius was more or less re-adopted after
World War I when the thinking of the civilized world condemned
war of aggression as criminal, and as a result several intere
national agreements along this line came into being throughout
the twenties. The Geneva Protocol of 1924 for the Pacifiec
Settlement of International Diaputes, signed by the delegates
of forty-eight atates but never formelly ratified, asserted
that "a war of aggression constitutes . « . an international
orime."1® The Eighth Aasembly of the League of Nations of
1927, ﬁy unanimous resolution of the forty-eight member states,
inoluding Germany, declared that a war ofvaggression constitutes
an international crime.l” At the Sixth Pan-American Conference
of 1928, the twenty-one American Republics unanimously adopted
a resolution, which stipulated that a "war of aggression con-

stitutes an international crime against the human spociea."le

15 Hugo Grotius, De Jure Belll ac Pacis (Oxford: Clarendon
Pl‘osa, 1925)’ II' Pe 600. !

16 Manley O. Hudson, Internatio a1 Leégslatiqg (Washington:
Carnegie Endowment for InternaEIonaI Peace, » Pe 1380.

17 Department of State, op. git., p. 10.

18 mi4., p. 10,
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The finel culmination of outlawing wars of aggression
came in 1928, when representatives of fifteen nations, including
Germany, Italy, and Japan, signed the Kellogg~Briand Peace
Pact, otherwise known as the Pact of Paris. Ironically enough,
Germany was the first state to aigh the Pact, which was later
adhered to by practically all states of the civilized world,
with the exception of the Soviet Union. In the wording of the
Pact we find that:
The High Contracting Parties solemnly declare in the
na es of their respective peoples that they condemn
recourse to war for the solution of international con-
troversies, and renounce it as an instrument of national
policy in their relations with one another.
The High Contracting Parties agree that the settlement
or solution of all disputes or conflicts of whatever
nature or of whatever origin they may be, which may
arise among them, shall never be sought except by
pacific means.
The great hue and cry over Nuremberg has arisen because
eminent authorities have charged that the Blg Four made ex

post facto law by the terms of the 1945 London agreement. Ex

poat facto legislation declares acts criminal which at the

time of commission were lnnocent.20 Such law is prohibited
by our Constitution and all democratic constitutions, and there-

fore legalists abhor applying it to a conquered people. Ex

19 Jemes Thayer Gerould, The Pact of Paris (New York:
Wilson Company, 1929), I, p. 18,  The Pact was finally embraced
by sixty-three nations.

20 ghumaker and Longsdorf, op. cit., p. 337.
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post facto law 1s retroactive law. The question of the retro-

activity of this count of the Indictment 1s becoming more and
more académic, since foremost legal authorities can be found
who defend it as being perfectly Justified under existing 1n£er-
national law, whille other equally famous authorities regard
it as a farce of legality.

The principal argument against count two is that the
Paris Pact was binding, as is international law in general,
upon states and not individuals, and therefore to apply its
provisions to Goering, Hess, and the others is ridiculous.
However to such men as Henry L. Stimson, former Secretary of
State of the United States, the trial 1s a new Judicial pro=-

cess, but it is not ex post facto law. It is the enforcement

of a moral Judgment dating back to the twentles. It represents
a growth in the application of law that any student of the
English common law should recognize as natural and proper, for
it is Just in this manner that the common law grew. All case
law grows by new decisions, and where those new decisions match
the conscience of the community, in this case the world com-
munity, they could certainly be considered legal. The charge
that aggressive war is an international crime 1s unsound only
if the family of nations does not believe that at the beginning
of World War II it was illegal to wage such a war. To Stimson,
the Judgment of Nuremberg reaches at the very core of international

strife, because a penalty is not merely set for the commission
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of war crimes, but for the very act of war itself, except in
the case of self-defenae.2l

Sheldon Glueck, Professor of Criminal Law and Criminology
at Harverd University, goes into the wording of the Paris Pact
as a proof that it was binding on individuals. He defines the
word "condemn" in Article I as denoting a astrong moral judgment
of disapprobation, and therefore the application of penal
sanctions was perfectly justified. He further points out that
the most effective recourse 1s not at all to be found against
rocaléitrant states, but rather in the prosecution and punishe
‘ment of individuals, 1. e. parties of a government and heads
of armed forces who have caused their states ruthlessly to
trample upon all law in their lust of conquest and aggression.
We do not agree that when the parties to the treaty agreed to
name aggressive war as illegal, it necesserily follows that
its violation constitutes an international crime. An international
contract cannot be classed as a penal statufo and the remedy
for breach of said contract does not consist of prosecution
and punishment of those guilty, but rather of obtaining recome-
pense for 1ts breach. However, such means had been proved

ineffective in dealing with Germany after World War I, and

since her actions were so much worse in World War II, some

2l stimson, op. cit., p. 18S.
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other method would have to be found to assure a just redress
of grievances; therefore the suggestion of Glueck to deal with
individuals of the state instead of the state 1tself.22

The best argument against this count maintains that there
was no international criminal code as a basis for bringing
the Nazis to frial, or an international criminal court before
which to try them. 2% Opponents of .count two can certalnly argue
correctly that the criminal code was drafted and the Tribunal
established in 1945, and then individuals were brought before
the court for committing acts designated as crimes in the
Charter, whose oriminality at the time of commlssion 1s ques-
tionable. As to the makeup of the court, it was composed en-
tirely of victorious enemies of Germahy. Not a neutral nor
a German judge was among the group, and therefore the who;e
Judicial process has the odor of the ancient rule that van-

‘ quished are at the mercy of the victors.

There 1s even doubt as to the sincerity of the United
Nations in holding that all wars of aggression are crimes.
Here could be cited the Russian attacks on Finland and Poland
in 1939, and the American encouragement given to Rusala to

break off relations with Japan, and subsequently enter that

22 gheldon Glueck, The Nuremberg Trial and Aggressive
Wer, (New York: Knopf, 19787, Ppe To-Bsc —— —

23 Glueck, War Criminals: Their Prosecution and Punish-
ment, p. 93.
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war on our side.

A good proof that the Kellogg Pact was inadequate as a
basis for the Nuremberg trial i1s found in the words of Kellogg
himself, who gave his name to the treaty. He did not belleve
1ts violation to be criminal as well as illegal; he left to
the sovereign state the right to determine its own guilt or
innocence when charged with violating the treaty:

There 1s nothing in the American draft . . . which
restricts or impairs in any way the right of self-
defense. That right is inherent in every sovereign
state and 1s implicit in every treaty. Every nation

i1s free at all times and regardless of treaty provisions
to defend its territory from attack or invasion, and

it alone 1is competent to decide whether circumstances
require recourse to war in self-defense. . .

While the clalm that Germany waged a war of self-defense
was rather dubious, still the right of sovereignty gave to the
state an amoral position, in which national honor and vital
interests were predominant over a condemnation of aggressive
war. Germany could argue that the United States by Lend-
Lease ald to Britaln prior to December, 1941, was waging an
aggressive war against her. So much of the basis of this
charge is hypocritical when considering what both sides in
the recent conflict have done.

So the question remains--may aggressive war rightly

be termed an international crime, and 1s 1t wise and legal to

24 Glueck, The Nuremberg Trisl and Aggressive War, p. 20.
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prosecute members of a state's government when that government
makes aggressive war? It is up the reader to decide for him-
self.

In Appendix C of the Indictment, in addition to the
international agreements aforementioned, there is a list of
treaties and agreements to which Germany was a party, and which
she was charged with violating, with particulars of violation
in each case. Following are a few of the violated agreements:
HagueConventions of 1899 and 1907 for the Pacific Settlement
of International Disputes, Treaty of Versallles, Treaty of
Berlin of 1921, Locarno Pacts of 1925, Polish-German Non-
Aggression Treaty of 1934, agreements between Germany and Austria,
Luxembourg, Belgium, the Netherlands, Czechoslovakia, Yugoslavisa,
from 1935 to 1939, Munich Agreement of 1938, and the German-
USSR Treaty of Non-Aggression of 1939.25

Count three was the war crimes charge as set down in
Article 6b of the Charter:

Namely, violations of the laws or customs of war. Such
violations shall include, but not be limited to, murder,
11l1-treatment or deportation to slave labor or for any
other purpose of civilian population of or in occupied
territory, murder or ill-treatment of prisoners of

war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of

cities, towns or villages, or devastation not Justi-
fied my military necessity.26

25 Department of Stéte, op. cit., pp. 82-9.
26 1vid., p. 16.
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Manfred Lachs of the Polish bar defines a war crime as
follows:

A war crime is any act of violence, qualified as crime
committed during and in connection with a war under
specially favourable conditions created by the war

and facilitating its commission; the act being directed
against the other belligerent state, or its interests;
against its citizens or their interests; against a neu-
tral state, its interests, its citizens, or their
interests, as well as against stateless individuals

or their interests.

Taking each of the charges named in the Charter under
war crimes separately, the Indictment cites various incidents
which were gross violations of the law of war. Under murder
and ill-treatment of civilian populations in occupied terri-
tory, many specific cases are named, with much documentary
evidence to support the charges, which are shocking in the
twentieth century. The murders and ill-treatment were carried
out by divers means, ineluding shooting, hanging, gassing,
starvation, gross-overcrowding in prisons, systematic under-
nutrition, brutality, and torture of all kinds. The defendants
interfered with religious services, persecuted members of the
clergy and monastic orders, and expropriated church property.
Deliberate and systematic genocide, 1. e. the extermination
of certain racial and national groups, wags carried out in

certain occupied territories, especially among Jews, Poles,

and Gypsies.

27 Manfred Lachs, War Crimes (London: Stevens and Sons,
1945), p. 100.
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Civilians were systematically subjected to tortures of
all kinds, with the object of obtaining information. Many
were subjected to "protective arrests" whereby they were seized
and imprisoned without a trial and without ordinary protection
of the law.

In the concentration camps there were many prisoners who
were classified "Nacht und Nebel." These persons were cut off
entirely from the outside world; they disappeared without any
trace and no announcement of their fate was ever made by German
authorities.28

Such murders and ill-treatment were contrary to established
international law, particularly Article 46 of Hague Convention
IV of 1907, respecting the laws and customs of land warfare:
"Family honor and rights, the lives of persons, and private
broperty, as well as religious convictions and practice, must
be reapected."29 Not only this Convention, but the general
principles of criminal law as found in all civilized states
were violated as well, not to mention the military code books

of the various states.9©

28 Department of State, op. cit., p. 39.

29 James Brown Scott, Ed., The Hague Conventions asnd
Declarations of 1899 and 1907 (New York: Oxford Press, 1915),

p. 123.

30 Department of State, op. cilt., p. 39.
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Under the deportation for slave labor of civilian popu-
lations, the same Article 46 was invoked as a basis for the
charge, and numerous instances were cited, of French, Danish,
Belgian, Dutch, Russian, Yugoslav, and Czechoslovak persons
who were deported from their homes to work in Germany or in
defense works, factories, and in other tasks connected with
the German war effort.Sl
The next charge was the murder and ill-treatment of
prisoners of war, and of other members of the armed forces
of the countries with whom Germany was at war, and of persons
on the high seas. The defendants were charged with carrying
out these crimes by denying the prisoners adequate food, shelter,
clothing, and medical care and attention; by forcing them to
labor in inhumane conditions; by torturing them and subjecting
them to inhuman indignities and by killing them. Members of
the armed forces of the countries with which Germany was at
war were frequently murdered while in the act of surrendering.32
These acts were contrary to Articles 4, 5, 6, and 7
of Hague Convention IV, and of Articles 2, 3, 4, and 6 of the

Geneva Prisoners of War Convention of 1929.

31 1bid., pp. 46-7.
52 1pb1d., p. 48.
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Hague Convention IV, Chapter II: Prisoners of War:

Article 4:

Article 5:

Article 6:

Article 7:

Prisoners of war are in the power of the
hostile Government, but not of the individ-
uals or corps who capture them. They must
be humanely treated. All their personal
belongings, except arms, horses, and milie
tary papers, remain their property.

Prisoners of war may be interned in a town,
fortress, camp, or other place, and bound
not to go beyond certain fixed limits; but
they can not be confined except as in indise
pensable measure of safety and only while
the circumstances which necessitate the
measures continue to exist.

The State may utilize the labor of prisoners
of war according to their rank or aptitude,
officers excepted. The tasks shall not be
excessive and shall have no connection with
the operations of the war. (Rather archaic
with our "total war" of today)

The Government into whose hands prisoners

of war have fallen is charged with their
maintenance. In the absence of a special
agreement between the belligerents, prisoners
of war shall be treated as regards board,
lodging, and clothing on the same footing

as the troops of the Government who captured
them, 35

Geneva Convention of 1929:

Article 2:

e « o« The wounded and sick of an army who
fall into the hands of the enemy shall be
prisoners of war, and the general provisions
of international law concerning prisoners
of war shall be applicable to them. . . .

33 scott, op. cit., pp. 108=10.
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Article 4:

Article 6:
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After each engagement the occupant of the
fleld of battle shall take measures to search
for the wounded and dead, and to protect

them against pillage and maltreatment. When-
ever circumstances permit, a local armistice
or a suspension of fire shall be arranged

to permit the removal of the wounded remaining
behind the lines.

Belligerents shall communicate to each other
reciprocally, as soon as possible, the names
of the wounded, sick, and dead, collected

or discovered, together with any indications
which may assist in their identification.
They shall establish and transmit to each
other the certificates of death. . . .

Mobile medical formations, that 1s to say,
those which are intended to accompany armies
in the field, and the fixed establishments
of the medical service shall be resgected
and protected by the belligerents.®

Much documentary proof also accompanied these accusations.

German Stalags.

Americans were particularly interested in these charges since
they involved those American prisoners, officers and men, who
were murdered in Normandy in the summer of 1944, and in the

Ardennes in December 1944, as well as ill-treatment in various

35

Throughout the occupled territories the German armed

forces adopted

of taking, and

and put into effect on a wide scale the practices

of killing hostages from the civilian populations.

34 Hudson, op. cit., V, pp. 6-7.

35 Department of State, op. cit., p. 49.
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These acts were in contravention of Article 50 of Hague Convention
IV which stipulated: "No general penalty, pecuniary or other-
wise, shall be inflicted upon the population on account of the
acts of individuals for which they can not be regarded as Jointly
and severally responsible."36

The next charge under the war crimes count was the plunder
of public and private property. The Germans, by docum;ntary
proof, were shown to have ruthlessly exploited the people and
the material resources of the countries they occupied, in order
to strengthen the Nazi war machine, depopulate and impoverish
the rest of Europe, to enrich themselves and their adherents,
and to promote German economic supremacy over Europe.37 These
actions violated Articles 46 to 56 inclusive of Hague Convention
IV, a brief summary of which follows:

Article 46: . . . Private property must be respected . . .
and can not be confiscated.

Article 47: Pillage is formally forbidden.

Article 48: If . . . the occupant collects the taxes, dues,
and tolls imposed for the benefit of the State,
he shall do so . . « in accordance with the
rules of assessment and incidence in force. . . .

Article 49: If, in addition to the taxes . . . the occu-
pant levies other money contributions . . .
this shall only be for the needs of the army
or administration of the territory in question.

%6 scott, op. cit. p. 124.

37 Department of State, op. cit., p. 50.



Article '51:

Article 52:

Article 53:

Article 54:

Article 55:

Article 56:

Numerous
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No contribution shall be collected except
under a written order, and on the responsibility
of the commander-in chief. . . &

Requisitions . . « shall not be demanded . . »
except for the needs of the army of occupation.

An army of occupation can only take possession
of « « « the property of the State . . . and
generally, all movable property. . . .

Submarine cables . . . shall not be seized
or destroyed except in the case of absolute
necessity. . . .

The occupying State shall be regarded only as
administrator of State properties . . . and
to administer them in accordance with the
rules of usufruct.

The property of municipalities, that of insti-
tutions dedicated to religion, charity and
education, the arts and sciences . . . shall
be treated as private property. All seizure
of, destruction . . . done to . . . historic
monuments, works of art and science, 1s for-
bidden. « . .98

cases of the theft of works of art, the whole-

sale destruction of historic shrines, especially in the Soviet

Union, looting of banks in occupied countries, etc., were set

down. The exaction of collective penalties, in violation of

of Article 50 of the Fourth Hague Convention, especially of a

pecuniary nature on the Jews, made up the next charge. Wanton

destruction of cities, towns, and villages, not Justified by

military necessity, and the conscription of civilian labor

38 scott, op. eit., pp. 123-7.
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made up the next two charges under war crimes. Various instances
were cited, violations of Articles 46, 50 and 52 of the same
Convention, before listed in this paper. Under these charges
came the famous example of the destruction of Lidice, Czecho~
slovakia .39

The last two charges involved the forcing of civilians
of occupied territories to swear alleglance to Germany, and the
Germanization of such territories. Districts so treated included
Alsace-Lorraine, Belgium, Denmark, Holland, Norway, and parts
of the Soviet Union. Such actions violated Articles 45 on the
first charge, and 43, 46, 55, and 56 of the second. Some of
these Articles have before been stated, and following is a
summary of those not so treated:

Article 45: It is forbidden to compel the inhabitants
of occupled territory to swear allegiance
to the hostile Power.

Article 43: The authority of the legitimate power having
in fact passed into the hands of the occupant,
the latter shall take all the measures in
his power to restore . . . public order and
safety, while respecting, unless absolutely
prevented, the laws in force in the country.40

Very little, if any opposition has arisen to the count

involving war crimes. Existing international law, as well as

39 Department of State, op. git., Pp. 55=7.
40 scott, op. cit., p. 123.
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the general principles of criminal law makes these charges legal
in the eyes of the world. The only contradiction which might
be cited is the fact that Allied persons committing like crimes
against the Germans go unpunished.

Count four, fostered by Russia and France, involved the
marder and persecution of all who were or were suspected of
being hostile to the Nazil Party and all who were or were sus-
pected of being opposed to the common plan referred to in count
one.4l In the Charter, crimes against humanity were defined
as being murder, extermination, enslavement, deportation, and
other inhuman acts committed against any civilian populétion,
before or during the war, or persecution on political, racial,
or religious grounds in execution of or .in connection with any
crime within the Jurisdiction of the Tribunal, whether or not
in violation of the domestic law of the country where perpetrated.42
These methods and crimes constituted violatlions of conventions,
of internal penal'laws, of the general principles of criminal
law as derived from the criminal law of all civilized nations,

and were involved in and part of a systematic course of conduct .43

41 Department of State, op. cit., p. 60.
42 1p14., p. 16.

43 Ibid., p. 60. As in count three, numerous instances
of violations are enumerated. Wholesale exterminations of a
race, classed as the crime of genoclide, are related, such as
the killing of 60,000 Jews on the Dvina near Riga, countless
other thousands 1n Russia, the Baltlc region, and the west.
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The only serious obJection to this count arose over the
fact that Jackson had in mind, the punishment of the defendants
for crimes committed in Germany by Germans against other Germans
before the beginning of the war, e. g. the German Jews, etc.
Many objected to this broad interpretation, and Richard Law,
British Minister of State, made the following comment in the
House of Commons on April 18, 1945: "Crimes committed by
Germans agalnst other Germans are in a different category of
war crimes and cannot be dealt with under the same procedure."44
This was the view that many Allied leaders took, and fortunately
for the good opinion of the world, the charge of crimes against
humanity was limited by the Tribunal to include only activities
pursued in connection with the crime of war. The question of
the criminal accountability of those responsible for wholesale
persecution before the outbreak of war in 1939 was eliminated
from the Jjurisdiction of the Tribunal, the effect being a reduc-
tion of the meaning of crimes against humanity to a point where
they become practically synonomous with war crimes.45

As regards legality of this count, there 1s adequate
legal basis for the prosecution of the defendants by an inter-
national tribunal. Murders and other crimes committed were

criminal under the law of all civilized states, including the

44 United Natlons Review: War and Peace Alms, VI, October
15, ks e ~

45 stimson, op. cit., p. 187.
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law of Germany. One writer put it this way, that principles
of criminal law generally accepted among the various states
are a proper source of international law. As there is no properly
constituted German government at present, it 1is perfectly Justi-
fiable under international law that the occupying powers admin-
ister the law of the land, and punish violators of that law.
These defendants have committed crimes against German law, for
which they were not prosecuted prior to the occupation, and
are therefore subject to prosecution now.46

Count four has come in for very little crificism in this
country, perhaps because this charge was not of primary con-
cern to the American prosecutor. The only serious objection
to the findings of the Tribunal on this count have been that
officials of certain Allied Powers are guilty of the same charges,
and therefore the odor of hypocrisy 1is rank.

Two matters which did not develop into obstacles in the
trial were those questions involving the claim of immunity
for heads of states and the defense of superior orders. These
doctrines had long been established, and probably arose from
the doctrine of the divine right of kings. In dealing with
the first, Jackson saild that we would not accept the paradox
that legal responsibility should be the least where power was
the greatest, and cited as an example the opinion of Lord Chief

46 Herman Phleger, "Nuremberg--A Fair Trial," The Atlantic
April, 1946, pp. 64-5. ~ . Bl -



93
Justice Coke who sald to King James of England that even a
King 1s still under God and the law.

With the doctrine of the immunity of the head of a state
usually is coupled another, that orders from a superior pro-
tect those who obey theme The combination of these two doc-
trines could mean the responsibility of no one.47 As a result
of this belief, the Charter contained the following provisions:

The official position of defendants, whether as heads

of state or responsible officials in government depart-
ments, shall not be considered as freeing them from
responsibility or mitigating punishment. The fact -

that the defendant acted pursuant to order of his govern-
ment or of a superior shall not free him from responsi-
bility, but may be considered in mitigation of punishment
if the Tribunal determines that justice so requires.48

Very little criticism has arisen over this portion of
the Charter and after World War I the Commission on Responsibility
drew up a very similar conclusion: "All persons belonging to
enemy countries, however high their position may have been,
without distinction of rank, including Chiefs of States, who
have been gulilty of offences against the laws and customs of
war or the laws of humanity are liable to criminal prosecution."49

A queer twist given to this was the fact that in 1919

the American members of the Commission insisted that heads of

47 pepartment of State, op. cit., p. 3.

48 1p1d4., p. 17.
49

American Journal of International Law, XIV, 1920, p. 1l1l7.
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state exercising sovereign rights are responsible to those
alone who have confided such rights to them by either expressed
or implied consent.’® Thus Jackson refuted the official American
position of 1919 and adopted the view set down by the Commission
as a whole, which was predominantly European in its origin.

This view has not been seriously challenged by the Inter-
national lawyers or publicists. Glueck is of the opinion that
if a doctrine so contrary to reason and Justice has indeed
been accepted as unconditionally valid international law, it
is high time that such an error were remedied.ol Quincy Wright
is of a like opinion, believing that the act of state contrary
to law 1s not to be considered its acts but acts of the indi-
viduals committing them.52 This 1s a clear indication of a
desire to renounce the idea of absolute state sovereignty and
is a movement in the direction of world government.

Appendix A of the Indictment is a statement of the indi-
vidual responsibility of each defendant on trial. Goering was
charged with all four counts of the Indictment, as were Ribbentrop,
Hess, Rosenberg, Frick, Sauckel, Speer, Funk, von Papen, von
Neurath, Seyss-Inquart, Keitel, Jodl, and Krupp. The special

role of Goering in the economic pattern was emphasized, par-

50 Quincy Wright, "War Criminals," American Journal of
International Law, XXXIX,.April, 1945, pp. 267-8.

51 Glueck, The Nuremberg Trial and Aggressive War, p. 58.

52 Wright, op. cit., p. 269.
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ticularly as head of the Hermann Goering Industrial Combine.
The main portion of Ribbentrop's responsibility lay in the
realm of foreign affailrs. The role of Hess was that of a
psychological nature, because of his personal influence and
his intimate connection with Hitler. Rosenberg's responsi-
bility centered in the fact that he was the father of the entire
spiritual and 1deological training of the Nazi Party, its
philosopher. Frick was halled particularly for his part in
crimes against persons in the occupled territories; Sauckel
for forcing inhabitants of occupied countries to work as
slave laborers; and Funk for the economic exploitation of the
occupied states. The emphasis on Speer, Keitel, and Jodl lay
in thelr actions arising out of the war, particularly counts
three and four, involving the 1ll-treatment of prisoners of
war and of the civilian populations of occupiled countries.
Seyss-Inquart's part in the betrayal of Austria was set down,
as were his crimes in the occupied countries, while the part
of Krupp was his industrial ald to the Nazis and the abuse
of human beings for labor in his plants.

Kaltenbrunner was arraigned on counts one, three, and
four, with particular emphasis on his crimes under count four
involved in the system of concentration camps. Frank was halled
on counts, one, three, and four, with his part in the adminis-
tration of the occupled territories playing a predominant part.

Bormann, tried in absentla, was also charged under the above
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three counts, as was Ley, with emphasis in his case being
placed on counts three and four relating to the abuse of human
beings for labor. Raeder and Doenitz were charged with counts
one, two, and three, with thelr part for crimes arising out
of sea warfare being promlﬁent. The part of Fritzsche, arraigned
under counts one, three, and four, was set down particularly
as being the Reich Minister of Propaganda and head of DNB, and
for anti-Jewish measures and the ruthless exploitations of
the occuplied territories. Schacht was hailed before the Tribunal
on counts one, and two, with emphasis on his part in financially
ailding the Nazis. Schirach was charged with counts one and
four, particularly anti-Jewish measures under four; and Streicher
also on counts one and four, with emphasis being placed on
the inditement to persecution of the Jews.53

Appendix B of the Indictment was concerned with the
criminality of certain German groups and organizations--the
Reich Cabinet, Leadership Corps of the Nazi Party, SS including
the 8D, Gestapo, SA, and the General Staff and High Command
of the German Armed Forces. These organizations were arraigned
on all four counts of the Indictment. If the Tribunal found
the organizations to be criminal, charges could be brought

agalnst individual members, with their subsequent trials.%%

93 Department of State, op. cilt., pp. 65-76.
54 1b1d., pp. 78-81.
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The defendants at Nuremberg were parties to one of the
greatest organized tragedies that the world has ever seen--
tragedy from the standpoint of what happened to countless mil-
lions of people and waste in material and human resources.
There were three different avenues opened to the United Nations
when the defendants were captured--release, summary punishment,
or trial. The common voice of humanity would have prohibited
release. Doubtless wide-spread, popular violence would have
been inflicted upon the leading Nazis and many lesser ones had
this course been followed. Summary punishment had too much
of the odor of the Nazi brand of Justice. Executive action
such as used in banishing Napoleon Bonaparte to St. Helena,
as has been said above, was advocated by certain Englishmen.
A trial, such as that held at Nuremberg was a fairer decision
from the standpoint of the defendants and can be of use in
building law and order in the future.

In this connection a statement of Elliott Roosevelt
in As He Saw It has interest. Roosevelt claims that 1in a
toast at Teheran on the subject of the Nazi leaders, Stalin
said: "I propose a salute to the swiftest possible Justice
for all Germany's war criminals--justice before a firing squad.
I drink to our unity in dispatching them as fast as we captgre
them, all of them, and there must be at least fifty thousand
of them." According to Roosevelt, Churchill in agitation
rose and said: "Any such attitude is wholly contrary to our

British sense of Justice! The British people will never stand
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for such mass murder. I take this opportunity to say that I
feel most strongly that no one, Nazi or no, shall be summarily
dealt with, before a firing squad, without proper legal trial,
no matter what the known facts and proven evidence agalnst
him 3799

For a trial to be falr and jJust three things are necessary:
(1) the defendant must be charged with a punishable crime;
(2) he must have full opportunity for defense; and (3) he must
be Judged on the evidence by a properly prescribed judicial
body. We have shown that law existed to punish war crimes
and crimes against humanity. We have summarized the argument
that a crystallized world opinion supported the contention
that the making of aggressive war 1s an international crime.

The second requirement i1s that the defendant must have
adequate opportunities for defense. In this, the Tribunal
leaned over backwards to be falr. Each defendant was allowed
to testify for himself, a right denied by Continental law,
hence German law. At the end of the trlal, each defendant
was allowed to address the Tribunal at length--a thing denied
by Anglo-American law. Counsel were pald, fed, sheltered, and
transported at the expense of the United Nations, and were
furnished office space and clerical assistance. The defense
had full access to all documents, with every attempt made to

produce desired witnesses when the Tribunal believed their

55 Elliott Roosevelt, As He Saw It (New York: Duell,
Sloan, and Pearce, 1946), pp. 188-9.
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testimony to be relevant. In summing up the case the defense
had twenty days and the prosecution three. Thus every effort
was made by the Tribunal to be fair.

As regards the third requirement of fair judgment by the
evidence produced, the Tribunal found only elght defendants
gulilty of count one. As regards count two, only in the case
of Hess, sentenced to life imprisonment, is the punishment
of any defendant based solely on the count of aggressive war.
All of those receiving a capital sentence were convicted of
war crimes or crimes against humanity, and thus no innocent
lives were lost on the charge that aggressive war has not been
established as criminal in international law. The fact that
there were three acquittals--Schacht, von Papen, and Fritzsche--
shows that the Tribunal did not believe in the Russian conception
of a trial--merely a sentencing procedure.56

Opponents of the Nuremberg trial can advance a strong
case also. As regards the first requirement of a Just trial,
this group argues that Nuremberg was an i1ll-starred attempt
to handle Judicially a matter that was essentially non-
justiciable.57 Charges of making aggressive war and conspiracy
were crimes set down at London in 1945, and applied retroactively

to the defendants, not by the states of the world in agreement,

56 Stimson, op. cit., pp. 179-88.

S7 nrne Nuremberg Confusion," Fortune, December, 1946, p. 120.
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but by four victorious allies, imposing their will on a van=-
quished people. Even the Charter which defined the crimes was
not a treaty--the principal source of international law--in
the United States, but merely an executive agreement, prescribed
to meet an emergency quickly and effectively. As proof of the
contention regarding the legality of the trial, this group
gave the Moscow Declaration, which said that these men would
be punished--not tried, but punished--and the method was to
be determined by a Joint decision of the governments in the
coalition. They argue too, that there 1s no customary criminal
law, as Stimson suggests. True, aggressive warfare was condemned,
but never did the statesmen who after World War I so often
talked about 1t provide for the trial of those suspected of
conspiracy or the planning of such war, or the punishment of
those convicted of waging 1t, 1. e. no 1international criminal
code existed. Aggression, as Jackson admitted, was not pre-
viously treated as a crime for which an individual who was the
head of a state could be given specified punishment. As regards
war crimes and crimes against humanity, the argument 1is that
many things classed as crimes under certain international docu-
ments are outmoded because of modern technological developments
and the conception of "total war," as Goering maintained in
his defense. Stimson, himself, says that America employed

unrestricted submarine warfare against the Japanese--the main
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reason for our entry into World War I. An argument that the
use of the atomic bomb agalnst Japanese‘civilians was the great-
est crime against humanity that has been committed could be
sustained.58

In the name of count four, the Indictment charged the
Germans with exploiting occupied territories and of mistreating
the cilvilian population. But even since the close of World
War II the so-called "liberators" of Europe have caused needless
distress along economic lines among local populations. The
Nuremberg judgment "convicted" the vanquished of deporting
civilian populationé and empléying slave labor, yet one of the
victors engages in this hateful practice. The vanquished were
charged with keeping political opponents in concentration camps,
but in the vast camps of the USSR today, are confined many a
former leader of a liberated territory whose only crime was
political opposition to Stalin. The vanquished were charged
with requisitioning property and of letting their armies live
off occupied areas, but in Eastern Europe, one victor proceeds
in the same manner. Where is the law? It seems that the Big
Four were applying a double standard fn dealing with a defeated
power. Woe to the Vanquished!l

To the claim that the Nazis had adequate meansiof defense,
critics say the Nazi leaders, in the eyes of the United Nations,

58 stimson, op. cit., p. 189.
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were already condemned criminals, and therefore nothing said
or shown in their defense would have any meaning.

As regards the third step of fair judgment, the defend-
ants must be tried before a properly constituted authority.
Antagonists pounce upon this and challenge the competence of
the court. The Tribunal was composed of four judges from four
states--late enemies of Germany--and there was not a neutral
nor a German judge connected in any way with the Tribunal.

What ruled in these matters was not international law but
international politics, and a victor could dispense anything
from mercy to vindictiveness; the only thing that a victor
cannot give 1s justice, as the judge at a falr trial 1s subject
to the same law as the accused. Law can inspire Justice but
overwhelming power cannot.9®

What may we safely conclude? One authority argues for
the trial and another equally good Quthority argues agalnst
it. Convincing proof 1s produced for the legality of Nuremberg,
while equally convincing proof for the illegal nature of the
trial can be brought forth. Who knows what the effect of the
Nuremberg trial can mean to the world in general and international
law in particular? Will it be the cornerstone of world peace?

Will the man who make or plans to make aggressive warfare be

59 Fortune, op. cit., p. 256.



103
regarded as criminal? W1ll international law always be limited
by international politics? Only future history holds the

answers to these pressing problems of the present.



CHAPTER IV
NUREMBERG

On November 20, 1945, the Nuremberg Trial began. On
October 1, 1946 the Opinion and Judgment of the Tribunal was
rendered. The sessions were held in the Palace of Justice,
which was largely intact and outside the devastated area of
the city of Nuremberg.

The defendants were brought from the Nuremberg Jail to
the sessions by American military police, and seated in their
box. Through a door opening directly on to the bench, the
members of the Tribunal entered--the British member, President
of the Tribunal, Sir Jeffrey Lawrence, and his alternate, Mr.
Justice Birkett; the American member, Mr. Francis Biddle, and
his alternate, Judge John J. Parker; the French member, M. Le
Professeur Donnedieu de Vabres, and his alternate, M. Le.
Conseiller R. Falco; and the Russians, Major General I. T.
Nikitchenko, and his alternate, Lieutenant Colonel A. F. Volchkov.

The Prosecution Counsel was made up of the following:
for the United States, Justice Robert H. Jackson; for the United
Kingdom, Attorney-General Sir Hartley Shawecross; for the French
Republic, M. Francois de Menthon, and M. Auguste Champetier de

Ribes; and for the Soviet Union, General R. A. Rudenko.l

1 Nazi Conspiracy and Aggression--Opinion and Judgment
(Washington: United States Government Printing OIflce, 1347),
Pe Ve
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Defendant Robert Ley had committed suicide in prison
on October 25, 1945. On November 15, 1945, the Tribunal decided
that defendant Gustav Krupp von Bohlen und Halbach could not
then be tried because of his physical and mental condition,
but that the charges against him in the indictment should be
retained for trial thereafter, if his condition should permit.
On November 17, 1945, the Tribunal decided to try Martin Bormann
in absentia under the provisions of Article 12 of the Charter.
After argument and consideration of the reports of medical
examiners, and a statement from the defendant himself, the
Tribunal decided on December 1, 1945, that no grounds existed
for a postponement of Hess! trial because of his mental con-
dition. A similar decision was reached in regard to Streicher.

In accordance with Articles 16 and 23 of the Charter,
attorneys were either chosen by the defendants themselves, or
at thelr request were appointed by the Tribunal. In his absence
counsel was appointed for Bormann, and lawyers were selected
to represent the indicted groups or organizations. The trial
was conducted in four languages--English, French, Russian,
and German. Pleas of "Not guilty" were made by all the defend-
ants present. The heaﬁing of evléence and the speeches of
counsel concluded on August 31, 1946.

Four hundred and three open sessions of the Tribunal
were held. Thirty-three witnesses testiflied orally for the

prosecution against the individual defendants, and sixty-one
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witnesses, in addition to nineteen of the defendants, testiflied
for the defense. A further one hundred and forty-three wit-
nesses gave depositions for the defense.

The Tribunal appointed commissioners to hear evidence
relating to the organizations, and one hundred and one wit-
nesses were heard for the defense before these commissioners,
and one thousand eight hundred and nine affadavits from other
witnesses were submitted. Six reports were also submitted,
summarizing the contents of a great number of further affadavits.

Thirty-eight thousand affadavits, signed by one hundred
and fifty-five thousand people, were submitted on behalf of the
political leaders, one hundred thirty-six thousand two hundred
and thirteen on behalf of the SS, ten thousand on behalf of
the SA, seven thousand on behalf of the SD, three thousand on
behalf of the General Staff and OKW, and two thousand on behalf
of the Gestapo. The Tribunal itself heard twenty-two witnesses
for the organizations.

The documents tendered in evidence for the prosecution
of the individual defendants and the organizations numbered
several thousands. A complete stenographic record of every-
thing said in court was made, as well as an electrical recording
of all the proceedings. Coplies of all the documents put in
evidence by the prosecution were supplied to the defense in
the German language. The applications made by the defendants

for the production of witnesses and documents raised serious
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problems in some instances, on account of the unsettled state
of the country.

It was necessary to limit the number of witnesses called,
in order to expedite the hearing in accordance with Article
18¢c of the Charter. The Tribunal, after examination, granted
all those applications which in its opinion were relevant to
the defense of any defendant or named group or organization,
and were not cumulative. Facilities were provided for obtain-
ing those witnesses and documents granted through the office
of the General Secretary established by the Tribunal.

Much of the evidence presented to the Tribunal on behalf
of the prosecution was of a documentary nature, captured by
the Allied armies in German Army headquarters, government build-
ings, and elsewhere. Some of the documents were found in
salt mines, buried in the ground, hidden behind false walls,
and in other places which were thought to be safe from finding.
The case, therefore, against the defendants rested in large
measure on German documents, the authenticity of which was not
even challenged except in two cases.2

The opening statement for the prosecution was mede by
Justice Jackson, who declared that if the defendants were the
first war leaders to be prosecuted in the name of law, they

were also the first to be given a chance to plead for their

2 1b1d., pp. 2-3.
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lives in the name of the law. He asked for convictions only
when the crime was proved, and not only on the testimony of
foes. No count of the indictment that could not be proved by
books, records, films, and other proof which the Germans them-
selves made, was to be considered. He further stated that it
was not the purpose of the trial to incriminate the whole German
people, as it was realized that the Nazi Party, the central
core of the aggressive actions, did not represent a majority
of the German people.®

And now let us turn to the findings of the Tribunal as
set down in the Judgment and Opinion of that body. The Tribunal
declared that Article 6 of the Charter confained the law to
be applied in the case.4 As to counts one and two, the Judgment
stated that it would be convenient to consider the question
of the existence of a common plan and the question of aggressive
war together. War was declared to be an essentially evil thing,
and therefore to initiate a war of aggression was not only an
international crime; it was the supreme international crime
differing only from other war crimes in that it contained within
itself the accumulated evil of the whole.

The first acts of aggression referred to were the seizure

of Austria and Czechoslovakia, and the first war of aggression

S Robert H. Jackson, The Case Against the Nazi War
Criminals (New York: EKnopf, 1946), Dp. 8~0.

4 yazi Conspiracy and Aggression-~Judgment and Opinion,
op. Cito, De 4,




109
was the Polish War begun on September 1, 1939. Before examining
these charges 1t was necessary to look at some of the events
preceding these acts. The war against Poland did not suddenly
come out of a clear sky. The evidence presented made it clear
that this, as well as the Austrian and Czech seizu?es, was
premeditated and carefully planned, and was not undertaken
until the opportune moment for it to be carried through accord-
ing to plan. The aggressive designs of Nazl Germany were not
accldents arising out of the immedlate political situation
in Europe and the world--they were an essential part of Nazi
foreign policy.

From the beginning, the Nazis had claimed that thelr
object was to unite Germany in the consciousness of 1ts mission
.and destiny. For this achievement, two things were deemed
essential: (1) the disruption of the European order as 1t had
existed since the Versalilles Treaty, and (2) the creation of
a Greater Germany beyond the frontiers of 1914, which necessarlly
involved the selzure of forelign territory. In Mein Kampf, thils

view was made quite clear by Hitler. Over and over, Hitler
asserted his belief in force as the only means of solving inter-
national questions. The first page of the book asserts that
German-Austria must be restored to Germany not on economic
grounds, but because people of the same race should be under

the same government. As to territory not racially German,

Hitler looked toward the east as a means of gaining "Lebensraum,"
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and on this, Melin Kampf was quite explicit, stating that only

in Russia and the bordering states could Germany's territorial
appetite be satisfied.5

Evidence from captured documents revealed that Hitler
held four secret meetings to which the Tribunal made specific
reference because of the light they shed upon the questions
of the common plan and aggressive war. These meetings were
held on November 5, 1937; May 23, 1939; August 22, 1939; and
November 23, 1939. At these meetings important declarations
were made by Hitler as to his purposes, which were quite
unmistakable. These documents have been subjected to criticism
at the hands of the defending counsel; their essential authen-
ticity was not denied, but it was said that they were not
verbatim transcripts of the speeches they purported to record.
Making the fullest allowance for criticism of this kind, the
Tribunal was of the opinion that the documents were of the
highest value, and that their authenticity and substantial
truth were established. The documents were concerned with
plans for action against Austria, Czechoslovakia, and Poland,
and showed premeditated preparation, the only questions were
as to the opportune times. The meeting of November 5, 1937,
was attended by Lieutenant Colonel Hossbach, Hitler's personal

adjutant, who compiled a long list of the proceedings, which

S Ibid., pp. 16=7.
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he dated November 10, 1937, and signed. This document showed
plainly the intention to seize Austria and Czechoslovakia.

The meeting of May 23, 1939, was concerned with Hitler's
decision to attack Poland in violation of the Arbitration Treaty
of 1925 and the Non-Aggression Treaty of 1934, and repeated
assurances of friendship by Hitler and other Germans. Among
the persons present at this conference were Goering, Raeder,
and Keitel. The adjutant on duty that day was Lieutenant Colonel
Schmundt, and he made a record of what happened, certifying
it with his signature. In this document, Hitler said: "There
is therefore no questioh of sparing Poland, and we are left
with the declision to attack Poland at the first suitable oppor-
tunity. We cannot expect repetition of the Czech affair.

There will be war. Our task 1s to isolate Poland. The success
of the 1solation will be decisive. . . . The isolation of
Poland is a matter of skillful politics."

The two documents of August 22, 1§59, further showed
the planning for aggressive war. One is called "The Fuehrer's
Speech to the Commanders in Chief on the 22nd August 1939
e « o" and was for the purpose of announcing the decision to
make war on Poland at once. The other document is headed,
"Second Speech by the Fuehrer on the 22nd August 1939," and
it was in the form of notes on the main points made by Hitler.
In spite of its being described as a second speech, there is

enough similarity between the two to make it appear very probable
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that this was an account of the first speech. Both these
documents were unsigned, and closely resembled one of the
documents put in evidence on behalf of the defendant Raeder.
This latter document consisted of a summary of the same speech,
compiled on the day it was made by one Admiral Boehm, from
notes he had taken during the meeting. In substance it said
that the time had come to settle the Polish dispute by mili-
tary invasion.

The document relating to November 23, 1939, contalned

a review of past events. Hitler informed his commanders that
the purpose of the conference was to give them an i1dea of the
world of his thoughts, and to tell them his decisions. He
reviewed his political task since 1919, and referred to the
secession of Germany from the League of Nations, the denun-
clation of the Disarmament Conference, the order for rearmament,
the reintroduction of compulsory military service, the Rhine-
land occupation, the seizure of Austria and Czechoslovakia.
He declared:

One year later, Austria came. . . .It brought about

a considerable reinforcement of the Reich. The next

step was Bohemia, Moravia, and Poland. . . .It was

not possible to reach the goal in one effort. It

was clear to me from the first moment that I could

not be satisflied with the Sudeten German territory.

That was only a partial solution. The decision to

march into Bohemia was made. Then followed the

erection of the Protectorate and with that the basis

for the action agalnst Poland was lald, but I wasn't

quite clear at that time whether I should start first

against the east and then in the west or vice versa.

. + oBasically I did not organize the armed forces in
order not to strike. The decision to strike was always
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in me. Earller or later I wanted to solve the problem.
Under pressure it was decided that the east was to be
attacked first.

This address, which reviewed past events and reaffirmed the
aggressive intentions present from the beginning, together
with the above mentioned documents, placed beyond any question
of doubt the character of the actions against Austria and
Czechoslovakia, and the war against Poland, for they had all
been accomplished according to plan.6

In the opinion of the Tribunal, the events of the days
immediately preceding September 1, 1939, demonstrated the deter-
mination of Hitler and his assoclates to carry out the declared
intention of invading Poland at all costs. With the ever
increasing evidence before him that this intention would lead
to war with Great Britain and France as well, Hitler was re-
solved not to depart from the course he had set for himself.
The Tribunal was fully satisfied by the evidence that the war
initlated by Germany against Poland on September 1, 1939, was
most plainly an aggressive war, which was to develop in due
course into a war that embraced almost the whole world, and
resulted in the commission of countless crimes, both agalinst
the laws and customs of war and agalnst humanity.

The aggressive war against Poland was merely the begin-

ning. The next two countries to suffer were Denmark and Norway,

o

ido’ PP. 18-540
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in violation of non-aggression pacts and solemn assurances.
The idea of this attack seems to have originated with Raeder
and Rosenberg as early as October 3, 1939. Conspiring with
Vidkan Quisling, a Norweglan Nazi, Raeder and Rosenberg, to-
gether with the naval staff, and with Keitel and Jodl, showed
Hitler the advisibility of securing bases in Norway as a "pre-
cautionary measure." As a result, Hitler 1ssued a directive
on March 1, 1940, for the attack on Denmark and Norway, stating
that the operation "should prevent British encroachment on
Scandinavia and the Baltic," since there was ample cause to
believe that England would occupy Norway with the tacit consent
of the Norweglan Government. The German Embassy in 0slo refuted
this as being unfounded. The defense argued that Germany alone
could decide, 1n accordance with the reservations made by many
of the Signatory Powers at the time of the conclusion of the
Kellogg-Briand Pact, whether preventive action was a necessity,
and that in making her decision her action was conclusive.
But whether action taken under the claim of self-defense was
in fact aggressive or defensive must ultimately be subject to
investigation and adjudication in internationallaw is ever
to be enforced. No suggestion was made by the defendants that
there was any plan of any belligerent, other than Germany, to
occupy Denmark, in contrast to the case of Norway. No excuse
for that aggression was offered. On this action against Norway
and Denmark, the Tribunal declared that in the light of all

avallable evidence, 1t was impossible to accept the contention
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that these invasions were defensive, and in its opinion, they
were acts of aggressive war.7

The plan to seize Belgium and the Netherlands was con-
sidered in August, 1938, with particular emphasis being placed
on the use of these countries as air bases in case of war with
England and France. In May, 1939, Hitler told his military
commanders that in event of a war with the west that "Dutch
and Belgian air bases must be occupied. . . .Declarations of
neutrality must be ignored." Later in the year he declared
his belief that England and France would respect the integrity
of the Low Countries, thus giving Germany no earthly excuse for
acting as she did. No evidence was presented before the Tri-
bunal to Justify the contention that these invasions were
Justified. They were carried out in pursuance of policies
long considered and prepared, and were plainly acts of aggression.
The resolve to invade was made without any other consideration
that the advancement of Germany's aggressive policies.8
In the spring of 1941, German forces invaded Yugoslavia
and Greece in violation of repeated assurances. As early as
August 12, 1939 this plan was contemplated, for on that date,
Hitler,_in conversing with Count Ciano of Italy and von

Ribbentrop, suggested this. It was clear, therefore,

VIbidl 9 pp. 34-8‘

8
id. » ppo 39-400
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that aggressive war agalnst these two states had long been
planned. On this charge, Germany pleaded that Great Britain
had come to the ald of the Greeks, and might be in a position
to inflict great damage upon German interests--the o0ld doctrine
of preventive action agaln.g

On June 22, 1941, Germany invaded the Soviet Union in
violation of the Non-Aggression Pact of August 23, 1939.
"Case Barbarossa,” as this operation was called, was planned
as early as Septeﬁber, 1940. No evidence was introduced to
uphold the contention of the defendants that the attack on the
USSR was Justified because the Soviet Union was contemplating
an attack on Germany. As late as June 6, 1941, the German
Ambassador in Moscow informed his Government that the Soviet
Union would go to war only if attacked by Germany. Thus the
Tribunal called this action a case of plain aggression.lo

The last aggressive war of which the Tribunal found the
Nazis to be gullty was that against the United States. Through
conspiring with Japan and Italy, Germany declared war on the
United States four days after Pearl Harbor. Although it was
true that Hitler and his colleagues originally did not consider
that a war with the United States would be beneficial, it 1is

apparent that in the course of 1941 that view was reversed,

Q_I_b_i_..g_o, ppo 40"&-
10Tp1d., pp. 43-6..
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and Japan was given every encouragement to adopt a policy
which would almost certainly bring the United States into
the war.ll

The next matters which the Tribunal considered were the
violations of international treaties. The Charter defined as
a crime the planning or waging of war that 1s a war of aggres-
sion or a war in violation of international treaties. The
Tribunal decided that certain of the defendants planned and
waged aggressive wars against ten nations, and were therefore
guilty of this series of crimes. According to the Tribunal
this made it unnecessary to consider the subject in further
detail, or even to consider at any length the extent to which
these aggressive wars were also "wars in violation of inter-
national treaties, agreements, oi assurances." These treaties
are set down in Appendix C of the Indictment,‘and the prin-
cipal ones are listed in the previous chapter.12

The Tribunal passed on the law of the Charter, and reached
this conclusion concerning the legality of the trial. The
making of the Charter was the exercise of the sovereign legis-
iative power of the countries to which the Third Reich uncon-
ditionally surrendered; and the undoubted right of these
countries to legislate for the occupied countries had been

recognized by the civilized world. The Charter was not the

result of an arbitrary exercise of power on the part of the

11 1v14., pp. 45-6.

12 bi1d., pp. 46.
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victorious nations, but in the view of the Tribunal, it was
the expression of international law existing at the time of
its creation. The Signatory Powers, in creating the Tribunal,
defined the law it was to administer and made regulations for
the trial to be properly conducted. In so doing, they did
together what one could have done singly; for it was not to
be doubted that any nation has the right to set up special
courts to administer law. In regard to the constitution or
the court, it was held all that the defendants were entitled
to ask was to receive a fair trial on the facts and the 1aw.l:5

It was urged on behalf of the defendants that a funda-
mental principle of all law=-international as well as domestic--~
is that there can be no punishment of an act as a crime with-
out preexisting law so defining it. It was argued that ex
post facto punishment is abhorrent to the law of all civilized
nations, and that no soverelgn state had made aggressive war
a crime at the time the alleged criminal acts were committed,
that no statute had defined aggressive war, that no penally
had been fixed for its commission, - and no court had been creat-
ed to try and punish offenders.

The Tribunal answered that it must be seen that nullem

crimen slne lege is not a limitation on sovereignty, but 1is

in general, a principle of Justice. To hold that it is unjust

13 Ibid., pp. 48.
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to punish those who have defied treaties and attacked neigh-
boring states without warning is false, for in such cases the
aggressor must know that he is doing wrong, and therefore it
would be unjust if this wrong went unpunished. Occupying the
positions in the government of Germany, the defendants must
have known that they were acting in contravention of interna-
tional law when in complete deliberation they carried out their
designs of invasion and aggression. .On this view of the case
alone, it seemed to the Tribunal that this principle of Justice
had no application to the matter under consideration.

The legal meaning of the Pact of Paris was then discussed
with this conclusion. Since the nations adhering to the Pact
condemned war as an instrument of national policy, the Tri-
bunal was of the opinion that such a war is 1llegal in inter-
national law; and that those who plan and wage such a war are
committing a crime in so doing. War for the solution of inter-
national controversies undertaken as an instrument of national
policy certainly includes a war of aggression, and such a war
is therefore outlawed by the Pact.

The defense argued, however, that the Pact does not
expressly say that such wars are crimes or set up courts to
try those who make such war. But this fact was also true of
the Hague Convention with regard to the laws of war, since

nowhere in the Convention are violators called criminal, nor

Is any sentence prescribed, nor any mention made of a court
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to try and punish offenders. In the opinion of the Tribunal,
those who wage aggressive war are doing that which is equsally
1llegal, and of much greater moment than a breach of one of the
Hague Convention regulations. 1In interpreting the words of the
Pact, 1t should be bourne in mind that international law is
not made by an international legislature, and that such treaties
as the Paris Pact deal only with general principles of law,
and not with administrative matters of procedure.

The view which the Tribunal took as to the interpretation
of the Pact was supported by other movements which preceded
it. Such agreements as the 1923 Treaty of Mutual Assistance,
the Geneva Protocol, Resolution of the Eighth League Assembly
of 1927, Resolution of the Sixth Pan~American Conference were
all expressions of opinion reinforcing the construction which
was placed on the Pact of Paris, that resort to a war of aggres-
sion is not merely illegal, it 1is criminal.l4

It was also important to remember that Article 227 of the
Versallles Treaty provided for the constitution of a special tri-
bunal to try the former German Kalser "for a supreme offence
against international morality and the sanctity of treaties."
The purpose of this trial was expressed to be "to vindicate the
solemn obligations of international undertakinés, and the valld-

ity of international morality." 1In Article 228, the government
of Germany expressly recognized the right of the Allied Powers

14 1p14., pp. 49-52.
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"to bring before military tribunals persons accused of having
committed acts in violation of the laws and customs of war."
Thus the provisions of this Article illustrate the view of -
individual responsibility. The principle of international law,
which under certain circumstances protects the representatives
of a state, cannot be applied to acts which are condemned as
criminal by international law. The authors of these acts cannot
shelter themselves behind their official position in order to
be freed from punishment. In other words, he who violates
the laws of war cannot obtain immunity while acting in pur-
suance of the authority of the state if the state in author-
1zing action goes beyond its competence under international
law. However, the Charter was generous in that while not free-
ing a defendant from responsibility arising out of superior
orders, such a fact might be considered in mitigation of punish-
ment.15

In the previous recital of the facts relating to aggres-
sive war, it was clear that planning and preparation had been
carried out in the most systematic way at every stage. Planning
and preparation are necessary elements of waging war. In the
opinion of the Tribunal aggressive war 1s a crime under inter-

national law. The Indictment followed the definition set down

in the Charter. Count one charged the common plan or conspiracy,

13 1b1d., pp. 52-8.
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count two charged the planning and waging of war. The same
evidence was introduced to support both counts, and so both
counts were discussed together, as they were in substance the
same.

In the opinion of the Tribunal the evidence established
the common planning to prepare and wage war by certalin of the
defendants. The argument that such common planning i1s impos-
sible under dictatorship was held to be unsound. A plan in
the execution of which a number.of persons participate 1is
still a plan, even though conceived by only one of them; and
those who execute the plan do not avoild responsibility by
showing that they acted under the direction of the one who
conceived 1t. Hitler could not make aggressive war by himself.
He had to have the cooperation of syatesmen, military leaders,
diplomets, and businessmen. When they, with knowledge of his
aims, gave him thelr cooperation, they made themselves parties
to the plan he had initiated. They are not be deemed innocent
because Hitler made use of them, if they knew what they were
doing. That they were assigned to their tasks by a dictator
does not absolve them from responsibility for thelr acts. The
relation of leader to follower does not preclude responsibility
here anymore than it does in the comparable tyranny of organ-
1zed domestic crime.

Count one charged not only conspiracy to commit aggressive

war, but also to commit war crimes against humenity. But the
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Charter did not define as a separate crime any conspiracy ex-
cept the one to commit acts of aggressive war. The Tribunal
therefore dlsregarded the charges in count one that the de-
fendants conspired to commit war crimes and crimes agalnst
humanity, and only considered the common plan to prepare, in-
itiate, and wage aggressive war.16

As to the counts on war crimes and crimes against human-
ity the Tribunal declared that the evidence relating to these
crimes was overwhelming in volume and detall. War crimes were
cémmitted on a vast scale, being perpetrated in all countries
occuplied by Germany and on the high seas, and were attended
by every conceivable circumstance of cruelty and horror. The
ma jority of them arose from the Nazi conception of "total
war,”" for in this conception, the moral ideas underiying the
conventions which seek to make war more humane are no longer
regarded as having force or validity. Rules and regulations
have no import, and freed from the restraining influence of
international law, aggressive war was conducted by the Nazis
in the most barbaric way.17

The Tribunal, bound by the Charter in 1its definition
of war crimes and crimes against humanity, declared that the

provisions of Articles 46, 50, 52, and 56 of the Hague Convention

16 1p14., pp. 54-5.

17
Ibid., p. 56.
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of 1907, and Articles 2, 3, 4, 46, and 51 of the Geneve Con-
vention of 1929 were in effect, and that violations of these
provisions constituted crimes for which the guilty individuals
were punishable. However, 1t was argued by the defense that
the Hague Convention did not apply in this case, because of
the "general participation" clause in Article II of the Hague
Convention of 1907, as several of the belligerents in the late
war were not parties to this convention. In the opinion of
the Tribunal it was unnecessary to decide this question, for
the Convention stated that it was an attempt "to revise the
general laws and customs of war," which it thus recognized to
be then existing. By 1939 these rules were recognized by all
civilized nations, and were regarded as being declaratory of the
laws and customs of war. A further defense was made that
Germany was no longer bound by these rules, because many of
the territories in which the crimes were committed had been
completely conquered and incorporated within the German Reich,
a fact which gave Germany authority to deal with the oocupled
territories as if they were integral parts of Germany. The
Tribunal declared that it was unnecessary to decide whether
the doctrine of subjugation had any application where it was
the result of a crime of aggressive war. This doctrine was
never considered applicable as long as there was an army in
the fileld attempting to restore the occupied countries to their

true owners, and in this case the doctrine could not apply to

any state occupied after September 1, 1939. As to war crimes
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committed in Bohemia-Moravia, it was sufficlent to say that
these territories were never added to Germany, with a mere
protectorate being established over them.

As regards crimes against humanity, the Tribunal held
that there was no doubt whatever that political opponents were
murdered in Germany before the war, and that many of them were
kept in concentration camps under conditions of great cruelty
and horror. The policy of terror was carried out on a vast
scale, systematic and organized. The persecution of the Jews
in this period was established beyond question. To constitute
crimes against humanity, the acts relied on before the out-
break of war must have been in execution or in connection with,
any crime within the Jurisdiction of the Tribunal. The Tri-
bunal was of the opinion.that revolting and horrible as many
of these crimes were, it was not satisfactorily proved that
they were done in execution of, or in connection with, any
such crime. The Tribunal therefore made a general declaration
that the acts before 1939 were crimes against humanity within
the meaning of the Charter, but from the beginning of the
war in 1939, war crimes were committed on a vast &cale which
were also crimes against humanity; and insofar as the inhumane
acts charged in the Indictment, and committed after the begln-
ning of the war, did not constitute war crimes, they were all
committed in execution of, or in connection with, the aggres-

sive war, and therefore constituted crimes against humanity.l8

8 M": pp. 83-§,
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The Charter provided for the trial of Nazl organizations,
and as a result, the Indictment arraigned the following: the
Leadership Corps of the Nazli Party, the Gestapo, the Sicher-
heitsdienst, Schutzstaffeln, Sturmabteilungen, the Reich Cab-
inet, and the General Staff and High Command of the German
Armed Forces. In effect, therefore, a member of an organization
which the Tribunal declared to be criminal could be subsequently
convicted of the crime of membership and be punished for that
crime by death. This was not to assume that military or inter-
national courts which try these individuals, however, would
not exercise appropriate standards of justice. Article 9 of
the Charter used the words, "The Tribunal may declare" the
organizations criminal, so tﬁat the Tribunal could use 1its
discretion as to whether it would do so. This discretion was
a judicial one, and did not permit arbitrary action, but was
to be exercised in accord with legal principles, a foremost
one being that gullt 1s personal, and mass punishment should
be avolded.

The Tribunal held that a criminal organization was
analogous to a criminal conspiracy in that the purpose of both
1s cooperation for criminal purposes. Since declarations of
criminality which the Tribunal made would be used by other
courts in the trial of individuals on account of their member-
ship 1n the organizations found to be criminal, the Tribunal

made the following recommendations:
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1. That so far as possible throughout the four zones
of occupation in Germany the classifications,
sanctions, and penalties be standardized. Uni-
formity of treatment as far as practical should
be a basic principle. This does not, of course,
mean that discretion in sentencing should not be
vested in the court; but the discretion should be
within fixed 1limits appropriate to the nature of
the crime.

2. Law No. 1019. . oleaves punishment entirely in the
discretion of the trial court even to the extent
of inflicting the death penalty. . . .

3. The Tribunal recommends to the Control Council that
Law No. 10 be amended to prescribe limitations of
the punishment which may be imposed for membership
in a criminal group or organization so that such
punishment shall not bxceed the punishment pre-
scribed by the de-Nazification law.20

The Leadership Corps of the Nazi Party

The Indictment named this body as an organization which
should be declared criminal. The Corps consisted, in effect,

19 Law No. 10 of the Control Council of Germany con=-
tained the following provisions: .Each of the following acts
is recognized as a crime: . . .(d) Membership in categories of
a criminal group or organization declared criminal by the
International Military Tribunal. . .

(3) Any person found guilty of any of the crimes above mentioned
may upon conviction be punished as shall be determined by
the Tribunal to be Just. Such punishment may consist of
one or more of the following: (a) Death. (b) Imprisonment
for life or a term of years, with or without hard labor.
(c) Fine, and imprisonment with or without hard labor, in
lieu thereof.

20 Ibid., pp.84-86. The de-Nazification law mentioned
was that of March 5, 1946, passed for Bavaria, Greater-Hesse,
and Wuerttemberg-Baden, whlch provided definite sentences for
punishment in each type of offense.
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of the official organization of the Nazi Party, with Hitler
as Fuehrer at i1ts head. The actual work of running this group
was carried out by the chief of the Party Chancellery, Hess
later succeeded by Bormann, assisted by the Reichsleitung
or Reich Directorate, which was composed of the Reichsleiters,
the heads of the functional organizations of the Party, as
well as the heads of the various main departments and offices
which were attached to the Party Reich Directorate. Under
the Chief of the Party Chancellery was a hierarchy of officials
of five different ranks. Membership in the Leadership Corps
was wholly voluntary, and this group consisted of six hundred
thousand persons.

The primary purpose of the Leadership Corps was to
assist the Nazis in obtaining and in retaining control of
Germany. The machinery of the Corps was used for the wide-
spread dissemination of Nazi propaganda, and to keep a detaliled
check on the political attitudes of the German people. As to
criminal activities, the Corps played its part in the Jewish
persecutions, in the administration of the slave labor program
under the directions of Sauckel, and was directly concerned
with prisoners of war. The machinery of the Corps was also
used in attempts made to deprive Allied airmen of the protection
to which they were entitled under the Geneva Convention.

With all these decisions, overwhelming evidence was produced

to show that the charges were well-founded.
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The Tribunal found that the Leadership Corps was used
for purposes which were criminal under the Charter, and involved
the Germanization of incorporated territory as well as the
other criminal activities mentioned above. The defendants,
Sauckel and Bormann, who were members of this organization,
were among those who used it for sald purposes. The various
grades of officlals participated, in one way or another, in
these criminal activities. The Reichsleitung as the staff
organization of the Party was also held responsible for these
criminal programs, as well as the heads of the various staff
organizations of the Gauleiters and Kreisleiters. The decision
of the Tribunal on these staff organizations included only the
Amtsleiters who were heads of offices on the staffs of the
Reichsleitung, Gauleitung, and Kreisleltung. With regard to
other staff officers and party organizations attached to the
Leadership Corps other than the Amtsleiters referred to above,
the Tribunal excluded them from the declaration.

The Tribunal declared to be criminal within the meaning
of the Charter the group composed of those members of the Lead-
ership Corps holding the positions mentioned above who became
or remained members of the organization with knowledge that
it was being used for the commission of acts declared criminal
by Article 6 of the Charter, or who were persohally implicated
as members of the organization in the commission of such crimes.
The basis of this finding was the participation of the organ-

izationin war crimes and crimes against humanity connected
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with the war. The group declared criminal could not include
persons who had ceased to hold any of the positions mentioned

above prior to September 1, 1959.21

Gestapo and SD

The prosecution named Die Geheime Staatspolizei (Gestapo)
and Die Sicherheitsdienst des Reichsfuehrer SS (SD) as organ-
izations which should be declared criminal. The prosecution
presented the cases agalinst them together, stating that this
was necessary because of the close working relationship between
them. The Tribunal permitted the SD to present 1ts defense
separately because of a claim of conflicting interests, but
after examlning the evidence, decided to consider thelr cases
together. The Gestapo and the SD were first linked together
on June 26, 1936, by the appointment of Reinhardt Heydrich,
who was chlef of the SD, to the position of chief of the secur-
ity police, which was defined to include both the Gestapo and
criminal police. Before that time, the SD had been an intell-
1gence agency, first of the SS, and a:ter June 4, 1934, of the
entire Nazi Party. The Gestapo had been composed of the various
political police forces of the various German Federal States

which had been unified under the personal leadership of Himmler
with the ald of Goering. This consolidatiion under the lead-
ership of Heydrich of the police and the SD was formalized

21 Ibldo’ ppo 87"910



131
by a decree of September, 1939. During the period with which
the Tribunal was primarily concerned, applicants for positions
in the security police and the SD received training in all its
component parts--the Gestapo, criminal police, and SD. These
groups were both voluntary organizations.

The Gestapo and the SD were used for purposes which
were criminal under the Charter, involving the persecution
and extermination of the Jews, brutalities and killings in
concentration camps, excesses in the administration of the
occupied countries, the administration of the slave labor program,
and the 1ll-treatment and murder of prisoners of war. In
dealing with the Gestapo the Tribunal included all executive
and administrative officials of Amt IV, the head office of
the Gestapo, or concerned with Gestapo administration in other
departments of the RSHA (Reichs Security Head Amt or office)
and all local Gestapo officials serving both inside and outside
of Germany, including the members of the frontier police, but
not including the members of the border and customs protection
or the secret field police. At the suggestion of the prose-
cution the Tribunal did not include persons employed by the
Gestapo for purely unofficial routine tasks such as clerical
work. In dealing with the SD the Tribunal included Amten III,
head office for SD activities within Germany; VI, head office
for 8D activities outside Germany; and VII, the office for
ideological research; of the RSHA and all other members of
the SD.
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The Tribunal declared to be crlminai within the meaning
of the Chartér the group composed of those members holding the
positions mentioned above who became or remained members of the
organizations with knowledge that they were heing used for the
commission of criminal acts, or who were personally implicated
as members of the organizations in the commission of such crimes.
The baslis for this finding was the participation of the organ-
1zations in war crimes and crimes against humanity in connection
with the war. The group declared criminal could not include
those members who had ceased to hold the positions mentioned

before September 1, 1939.22

The SS

The prosecution named Die Schutzstaffeln Der National-
socialistischen Deutschen Arbeiterpartel, commonly called the
SS, as an organization that should be declared criminal. The
part of the Indictment dealing with the SS also included the
SD, but this organization later became an Lmbortant part of
the security pbllce, and was dealt with in connection with
the Gestapo.

The SS was originally established by Hitler in 1925
as an elite section of the SA for political purposes of pro-

tecting speakers at public meetings of the Nazi Party. After

22 1b14., pp. 91-%.
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the Nazis had galned power the SS was used to malntain order
and control audiences at mass meetings and was given the added
duty of "internal security" by an Hitlerian decree. The SS
played an important part in the Roehm purge of 1934, and as a
reward, was soon made an independent unit of the Nazl Party.
Until 1940 the SS was a purely voluntary organization. After
the formation of the Waffen S8, organized as an armed unit to
to used with the army in case of mobilization, there was a grad-
ually increasing number of conscripted men taken into this
group. It seemed that about one=third of the total number of
men Joining the Waffen SS were conscripted, the number being
higher at the end of the war than at the beginning, but there
continued to be a high proportion of volunteers until the end
of the war.

SS units were active participants in the steps leading
up to aggressive war. They were used in the occupation of the
Sudetenland, of Bohemia-Moravia, and of Memel. But this or-
ganization was even more a general participant in the commission
of war crimes and crimes against humanlity. There was evidence
that the shooking of unarmed prisoners of war was a general
practice in some Waffen SS divisions. The race and settle-
ment office of the SS was active 1in carrying out schemes for
Germanization of occupled territories. These units were also
involved in the wide-spread murder and ill-treatment of the

civilian populations of occuplied countries. Under the ruse
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of fighting partisan units, the SS exterminated Jews and other
peoples thought politically undesirable, and their reports
record the execution of countless numbers of people. Waffen
SS divisions were responsible for many massacres and atrocities
in occupied countries, such as Oradour and Lidice.

The Tribunal found that knowledge of these criminal
activities was sufficiently general to justify declaring that
the SS was a criminal organization and that those members of
the organization who became or remained members with knowledge
that it was being used for the commisslion of acts declared
criminal by Article 6 of the Charter, or who were personally
implicated as members of the organization in the commission
of such crimes, were criminals. Those were excluded from res-
ponsibility who were drafted into membership by the state in
such a way as to give tﬁem no choice in the matter, and who
had committed no such crimes. War crimes and crimes against
humanity were the basis of these findings, and those persons
who had ceased to hold membership in the organization by Sep-

tember 1, 1939, were not held responsible.23

The SA

Another organization which the prosecution wished to

be named criminal was Die Sturmabteilungen der Nationalsoclal-~

23 Ibido, ppo 97-1020
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istischen Deutschen Arbeiterpartel, commonly known as the
SA. This organization was founded in 1921 for political pur-
poses, and was organized along military lines. Until 1933 the
membership was purely voluntary, but in that year civil servants
were put under certain political and economic pressure to
join the SA. At the beginning of the war, the SA was composed
of one and one-half million men, a great decrease since the
famous Roehm purge of 1934.

After the Nazi advent to power in 1933, the SA played
an important role in establishing a Nazi reign of terror.
According to the decision of the Tribunal, until the 1934
purge the SA was a group composed in large part of ruffians
and bullies who participated in the Nazi outrages of that
period. It was not shown however, that these atrocities were
part of a specific plan to wage aggressive war, and the Tri-
bunal therefore could not hold that these activities were
criminal under the Charter. After the purge, the SA was re-
duced to the status of a group of un-important Nazi hangers-
on. Although in specific instances some units of the SA were
used for the commission of war crimes and crimes against human-
ity, it could not be held that all its members participated
in or even knew of the criminal acts. For these reasons, the

Tribunal did not declare theSA to be a criminal organization.24

24 1bid., pp. 102-4.
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The Reich Cabilnet

Die Reichareglerung or the Reich Cabinet was another
organization which the Tribunal was asked to adjudge criminal.
It consisted of members of the ordinary cabinet after January
30, 1933, members of the council of ministers for the defense
of the Reich and members of the secret cabinet councill. The
Tribunal was of the opinion that no declaration of criminality
should be made, for two reasons: (1) because it was not shown
that after 1937 it ever really acted as a group or organization,
and (2) because the group of persons here charged was so small
that members could be conveniently tried in proper cases without
resort to a declaration that the Cabinet of which they were
members was criminal.

It was estimated that there had been forty-eight members
of this group. Eight of these were dead, and seventeen on
trial before this Tribunal, leaving only twenty-three to whom
the declaration of criminality could have any importance.

Where an organization with a large membership was used for
crimlnal purposes, a declaration of criminality saves much time
and trouble as to the necessity of inquiring into every individual
case, but in the case of a small group such as the Reich Cabinet
there was no such advantage to be gained, and therefore the
Tribunal decided that nothing would be accomplished by such

a declaration.<®

25 1p1d., pp. 104-5.
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General Staff and High Command

In dealing with this group, the Tribunal decided that
no declaration of criminality should be made. The number of
persons charged, while larger than that of the Relch Cabinet,
was still so small that individual trials of these officers
would accomplish the sought purpose better than a declaration
would do. But a more compelling reason in the opinion of the
Tribunal was that the General Staff and High Command, sometimes
referred to as the OKW, was neither an "organization" nor a
"group" within the meaning of those terms as set down by the
Charter.

According to the evidence, the planning of this group
at staff level, conferences, and operational technique in the
fleld and at headquarters was similar to that of the armed forces
of other countries. The over-all effort of OKW at coordinating
and directing, could be compared to the Anglo-American Combined
Chiefs of Staff. On such basis, the top commanders of every
other nation eould be put in the same category--an assoclation
rather than an aggregation of military men.

Many of these military leaders it was held were a dis-
grace to the profession of arms, and where the facts warranted
it, they should be brought to trial for crimes in which they
actively participated, or passively acquiesced. But the
Tribunal did not consider this body as a group to be a criminal

organization.26

26 1p1d., pp. 105-7.
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The Accused Individuals

Article 20 of the Charter provided that the Jjudgment
of the Tribunal as to the guilt or innocence of any defendant

must give the reasons on which it was based.

Goering

Hermann Goering was indicted on all four counts. The
evidence showed that after Hitler he was the most prominent
man in the Nazl hierarchy. From the moment he Joined the
Party in 1922 and took command of the SA, Goering was the
‘adviser and active agent of Hitler. He was largely instru-
mental in bringing the Nazis to power in 1933, and was respon-
sible for consolidating this power by strengthening the German
armed forces, creating the first concentration camps and the
Gestapo, conducting the Roehm purge, and becoming virtually
the economic dictator of Germany.

Goering was one of the five important leaders present
at the Hossbach Conference (that conference at which Hossbach,
Hitler's adjutant took notes) of November 5, 1937, and he
attended all the other important conferences already discussed.
In the seizures of Austria, the Sudetenland, and Bohemia-Moravia,
he was a prime ringleader, as he admitted in his own testimony.

He commanded the Luftwaffe in the attack on Polahd and
throughout the aggressive wars which followed. Even if he

opposed H;tler's plans agalinst Norway and the Soviet Union,
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as he alleged, it was clear that this was only for strategilc
reasons. Once Hltler had decided on a course of action, Goering
followed without hesitation. He was active in preparing and
executing the Yugoslavian and Greek aggressions, and testified
that "Plan Marita," the attack on Greece, had been prepared
long beforehand. His only objection to the war agalnst the
Soviet Unlion was its timing; he wished for strateglc reasons
to postpone this war until Great Britalin fell. He testifled
that this point of view was decided by political and military
reasons only, believing that the USSR was the "most threatening
menace to Germany."

After his own admissions to the Tribunal, little doubt
remained that Goering was the moving force for aggressive war
second only to Hitler. He was the planner and prime figure
in the diplomatic and military preparations which the Third
Reich made for aggressive war.

As to war crimes and crimes against humanity, Goering
by his testimony admitted his complicity in the use of slave
labor, in the spoiliation of conquered territory, and in per-
secution of the Jews, particularly after the November, 1938,
riots. On some specific points there was conflict of testimony,
but 1n general his own admissions were more than sufficlent-
ly wide to be conclusiie of his guilt, which has been held
"unique in its enormity." The record disclosed no excuses for

Goering, and as a result.the Tribunal found him guilty on
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all four counts of the Indlctment.27

Hess
Rudolf Hess was indicted under all four counts. He
Joined the Nazi Party in 1920, and participated in the Munich
Putsch on November 9, 1923. He became Hitler's closest per-
sonal confldant, a relationship which lasted until his flight
to Britain in 1941. As Deputy Fuehrer, Hess was the head of
the Nazl Party with responsibility for handling all party
matters, and authority to make decisions in Hitler's name on
all questions of party leadership. As Reichs Minister without
Portfolio he had the authority to approve all legislation
suggested by the different Reichs Ministers before it could be
enacted into law. In these positions Hess was an active sup-
porter of preparations for war. He was an informed and willing
participant in German aggression agalinst Austria, Czechoslovakia,
and Poland. He was in touch with Austrian National Socilalists
throughout the entire period between the murder of Chancellor
Dollfuss and the Anschluss, and gave instructions to it during
that period. In the summer of 1938 Hess was in act}ve touch
with Konrad Henlein, chief of the Sudeten Germans, and at the
time of the Munich crisis of 1938, he arranged with Keltel to
carry out the instructions of Hitler to make the machinery of

the Nazi Party avallable for a secret mobilization. After

27 Ibid., pp. 108-10.
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the Polish invasion Hess signed decrees incorporating Danzig
and certain Polish territories into the Reich, and setting
up the Government General.

As to war crimes and crimes against humanity, there
was evidence showing the participation of the Party Chancel-
lery, under Hess, in the distribution of orders connected
with the commission of war crimes; that Hess may have had
knowledge of, even if he did not participate in the crimes
that were being committed in the east, and of proposed laws
discriminating against Jews and Poles; and that he signed
decrees forcing certain groups of Poles to accept German cit-
izenship. The Tribunal, however, did not find sufficient evi-
dence to connect Hess with these crimes to sustain a finding of
guilt.

He was found guilty on counts one and two, and not

guilty on counts three and four.28

Von Ribbentrop

Joachim von Ribbentrop was indicted under all four
counts. While not present at the Hossback Conference, he
sent a memorandum on January 2, 1938, while still Ambassador
to England, indicating his opinion that a change in the status
quo in the east could only be carried out by force and suggested

methods to prevent England and France from intervening in a

28 1p1d., pp. 111-3.
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European war fought to bring about such a change. Von
Ribbentrop attended conferences at which aggressive action
was planned against Austria, Czechoslovakia, and Poland, and
was advised in advance of the attack on Norway, Denmark, and
the Low Countries, preparing the official Foreign Office mem-
oranda attempting.to Justify these aggressions. He further
participated in plots of:aégression against Greece, Yugoslavia,
and the USSR.

Under counts three and four, Ribbentrop participated
in a meeting of June 6, 1944, at which it was agreed that
Allied aviators carrying out machine-gun attacks on civilian
population should be lynched. He also played an important
part in Hitler's "final solution" 1. e. total extermination
of the Jews. 1In September, 1942, he ordered the German dip-
lomats to the various Axis satellites to hasten the deportation
of the Jews to the east.

Von Ribbentrop's defense was that Hitler made all the
important decisions and that he was such a great admirer and
falthful follower of Hitler that he never questioned Hitler's
repeated assertions that he wanted peace, or the truth of the
reasons Hitler gave in explaining aggressive actions. The
Tribunal did not consider this explanation to be true, and

found him guilty on all four counts of the Indictment.29

29 1bid., pp. 113-6.
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Keltel

Wilhelm Keitel was indicted on all four counts. He
attended the Schuschnigg conference in February, 1938, and
together with Kitler put pressure on Austria with false rumors,
broadcasts, and troop manuevers. Keltel also participated in
the rape of Czechoslovakia, and was present on May 23, 1939,
when Hitler announced his decision to attack Polend. He was
in charge of the Norway and Denmark invasions, and played an
important part in the actions involving Greece, Yugoslavia,
and the Soviet Union. He testified that he opposed the invasion
of Russia for military reasons, and also because 1t constituted
a violation of the Non-Aggression Pact, but neverthelesas he
initialed "Case Barbarossa," the Russian invasion plan, signed
by Hitler as early as December 18, 1940. He 1ssued his time-
table for the invasion on June 6, 1941, and was present at the
briefing of June 14, when the generals gave their final reports
before attack.

Under counts three and four, Keitel was charged with
the following. He 1ssued a directive that paratroopers were
to be turned over to the SD. After the landing in Normandy,
he reaffirmed 1t, and later extended it to Allied missions
fighting with partisans. He admitted that he did not believe
the order was legal, but claimed he could not stop Hitler from
ordering 1t.

Kelitel was further charged with playing a leading role
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in the ill-treatment and extermination of Jews, Soviet prisoners
of war, and the Polish intelligentsia and nobility. The so-
called "Nacht und Nebel" decree, with Keitel's signature, pro-
vided that in occuplied territories civilians who had been accused
of crimes of resistance against the army of occupation would
be tried only if a death sentence were likely; otherwise they
would be handed over to the Gestapo for transportation to
Germany.

In the face of the evidence Keitel did not deny his
connection with these acts. Rather, his defense relied on the
claim that he was a soldier, and on the doctrine of "superior
orders," prohibited by Article 8 of the Charter as a defense.
There wés nothing offered in mitigation. Superior orders,
even to a soldier, could not be considered where crimes as
shocking and extensive were committed consciously, ruthlessly,
and without military excuse or justificatlion, and so the

Tribunal found him guilty on all counts of the Indictment .0

Kaltenbrunner

Ernst Kaltenbrunner was indicted under counts one,
three, and four. He Joined the Austrian Nazi Party and the
SS in 1932, and as a leader of the SS in Austria, he was active
in Nazi intrigue against the Schuschnigg Government. But

no evidence was produced connecting him with plans to wage

30 Ibido’ ppo 116-90
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aggressive war on any other front. While it was true that
the Anschluss was an aggressive act, it was not charged as
an aggressive war, and the evidence against him under count
one did not, in the opinion of the Tribunal, show his direct
participation in any plan to wage such a war.

As to war crimes and crimes against humanity, his part
as chief of the security police and SD, and head of the RSHA,
was brought forth. Kaltenbrunner thus took charge of an or-
ganization which included the main offices of the Gestapo, SD,
and the criminal police. As chief of the RSHA, he had authority
to order protective custody and release from concentration
camps. He was undoubtedly aware, therefore, of the conditions
in such camps, and witnesses testified that he had seen pris-
oners killed by the various methods of execution, hanging,
shooting in the back of the neck, and gassing, as part of a
demonstration. Kaltenbrunner, himself, ordered the execution
of prisoners in those camps, and his office was used to trans-
mit to the camps orders of execution which originated in Himmler's
office. At the end of the war he participated in arrangements
for the evacuation of inmates of concentration camps, and the
liquidation of many of them to prevent their liberation by
the Allied armies.

Kaltenbrunner claimed that, when he took office as
chief of the police forces and head of the RSHA, he did so

pursuant to an understanding with Himmler under which he was
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to confine his activities to matters involving foreign intell-
igence, and not to assume over=-all control over the activities
of the RSHA. The Tribunal acknowledged that he showed a special
interest in matters involving foreign intelligence, but main-
talned that he also exercised control over the activiﬁies of the
RSHA, was aware of the crimes it was committing, and was an
active participant in many of them. And so, while declared
innocent of count one, Kaltenbrunner was found guilty on counts

three and four.sl

Rosenberg
Alfred Rosenberg, termed the ideologist of the Nazi

Party, was indicted on all four counts. As head of the APA,
(the office of foreign affairs of the Nazi Party) he was in
charge of an organization whose agents were active in Nazi
intrigue throughout the world. His part in bringing Roumania
into the war, and the attack on Norway were shown by his own
reports. He also bore a major responsibility for the formulation
and execution of occupation policies in the occupied eastern
territories after July 17, 1941.

As regards counts three and four, Rosenberg was held
responsible for a system of organized plunder of both public
and private property throughout the invaded countries of Ewrope.

He organized the "Einsatzstab Rosenberg,'" which plundered

31 1pid., pp. 119-21.
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museums and libraries, and pillaged private houses. As head
of the eastern territories, Rosenberg helped to formulate the
policles of Germanization, exploitation, forced labor, and
the extermination of Jews and opponents of Nazl rule. He

was found gullty on all four counts.%

Frank

Hans Frank was indicted under counts one, three, and
four. He YJoined the Nazil Party in 1927, but as to his guilt
under count one, the Tribunal was not satisfled with the evi-
dence that he was sufficlently connected with the common plen
to allow his conviction on this charge.

As to the other charges, Frank'!s role in the occupation
of Poland was portrayed. On October 12, 1939, he was made
Governor General of the occuplied Polish territory, and carried
out a policy which led to the economic exploitation of that
land in a way which led to the death by starvation of a large'
number of people; in the deportation to Germany as slave laborers
of over a million Poles; and in a program that involved the mur-
der of at least three million Jews. He was found guilty on

counts three and fov.lz'."":5

Frick

Wilhelm Frick, recognized as the chief Mazl administrative

%2 1p1d., pp. 121-3.

33 1p1d., pP. 123-6.
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specialist and bureaucrat, was indicted on all four counts.
An avid Nazi, he was largely responsible for bringing the
German Nation under the complete control of the Party. Before
the date of the Anschluss, Frick was concerned only with domestic
administration within the Reich. The evidence did not show
that he participated in any of the conferences at which Hitler
outlined his aggressive intentions. Consequently, the Tri-
bunal took the view that Frick was not a member of the common
plan as defined in the judgment of the Tribunal.

As to crimes against peace, Frick signed many laws which
incorporated many occupied territories into the Reich. As head
of the central offices for Bohemia-Moravia, the Government
General (Poland), and Norway, he was charged with obtaining
close cooperation between the German officials in these occupied
territories, and the supreme authorities of Germany.

_ As to war crimes and crimes against humanity, Frick was
always a rabid anti-Semite, and played a large role in the
extermination of Jews both before and after 1939. He was
also in charge of the Germanization policy in certain occupied
territories, and during the war, his control was extended to
nursing homes, hospitals, and asylums in which euthanasia was

practiced. He was found gullty on counts two, three, and four.34

34 1b1d., pp. 126-9.
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Streicher
This Jew-baiter was indicted on counts one and four.
One of the earliest members of the Nazil Party, Streicher was
a staunch supporter of Hitler's main policies. But there was
no evidence to show that he was ever within Hitler's inner
circle of advisers; nor during his career was he closely con=-
nected with the formulation of the policies which led to war.
In the opinion of the Tribunal, the evidence falled to establish
his connection with the common plan or conspiracy to wage
aggressive war, and so was declared innocent on this charge.
On count four, Streicher's part in Jewlsh persecutions
was emphasized. His incitement to murder and extermination
at the time when Jews in the east were being killed under the
most horrible conditions clearly constituted persecution on
political and racial grounds in connection with war crimes as
defined by the Charter, and constituted a crime against human-

ity. He was found guilty on count four.®

Funk

Walter Funk, one of Hitler's closest economic advisers,
was indicted under all four counts. He became active in the
economic field after the Nazi plan to wage aggressive war had
been clearly defined. For this reason, he was found innocent

on count one. After the beginning of war, Funk took an active

35 Ibido, ppo 129'31-
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part in the economic aspect of the conflict. He participated
in the economic preparation for the wars agalinst Poland and
the Soviet Union, and made plans for the economic exploita-
tion of the "vast territories of the Soviet Union" which were
to be used as a source of raw materials for Europe.

As to counts three and four, Funk actively participated
in the anti-Jewish program, and advocated theilr complete ell-
mination from economic as well as political 1life. He also
participated in the exploitation of the occupled countries
and in the slave labor program. In splte of the fact that he
occupled certain important officlal paltions, Funk was never
a dominant figure in the various programs in which he parti-
cipated, and this was a mitigating factor of which the Tribunal
took notice. He was found gullty under counts two, three, and

four.36

Schacht

Hjalmar Schacht was indicted under counts one and two.
He served as Commissioner of Currency and president of the
Reichsbank, and was an active supporter of the Nazi Party be-
fore its accession to power, and supported the appointment of
Hitler to the post of Chancellor. After this he played an im-
portant role in the vigorous rearmament program which was adopt-
ed, using the facllities of the Relchsbank to the fullest

extent 1n the German rearmament effort.

56 w'p Pp. 131-4,
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As Minister of Economics and Plenipotentiary General
for War Economics he was active 1n organizing the German economy
for war. But by April, 1936, he began to lose his influence
as the central figure in German rearmament, when Goering was
appointed Coordinator for Raw Materlals and Forelign Exchange.

While it was clear that Schacht was an important leader
of German rearmament, rearmament 1tself was not criminal under
the Charter. To be a crime agalnst peace it had to be shown
that he carried out this policy as part of the Nazl plans to
wage aggressive war. As early as 1936, he began to advocate
a limitation of the rearmament program for financial reasons.
Had the policles advocated by him been put into effect, Germany
would not have prepared for a general European war. As a
result of this, he was dismissed from all positions of economic
significance in Germany.

He was not involved in the planning of any of the ag-
gressive wars in count two. His participation in the occupation
of Austria and the Sudetenland--neither of which was classed
as aggressiye war--was 80 limited that 1t did not amount to
participation in the common plan charge in count one. As a
result of this evidence produced, Schacht was found not guilty
of all charges made against him, and the Tribunal ordered’'his

diacharge.37

37 1bi1d., pp. 134-7.
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Doenitz
Kerl Doenitz, who on January 30, 1943, was commander

in chief of the German Navy, was indicted on counts, one, two,
and three. Although he built and trained the German U-boat
arm, the evidence did not show that he was a part of the con-
spiracy to wage aggressive wars or that he prepared or initiated
such wars, thus not guilty on count one. -Doenitz was no mere
army or division commander, however; the U=-boat was the prin-
cipal arm of the German fleet, and Doenitz was its leader.
The HNigh Seas Fleet made a few minor raids during the early
years of the war, but the real damage was done almost exclusive-
ly by his submarines. Doenitz was solely in charge of this
warfare. His importance to the German war effort was so elo-
quently proved that Raeder recommended him as his successor.
In the view of the Tribunal, the evidence showed that Doenitz
was active in waging aggressive war; thus guilty on count two.
As to war crimes, Doenitz was charged with waging un-
restricted submarine warfare contrary to the Naval Protocol
of 1936 to which Germany was a party, and which reaffirmed the
rules of submarine warfare laid down in the London Naval Agree-
ment of 1930. The defense proved, however, that in the case
of British armed merchant ships, Doenitz was not guilty of
unrestricted sinkings, because of the instructions of the
British Admiralty to ram U-boats 1f possible. This was the
view to which the Tribunal held.
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However, the order of Doenitz proclaiming operational
zones and the sinking of neutral ships without warning when
found within these zones were violations of the Protocol in
the opinion of the Tribunal.

The Tribunal was of the belief that Doenitz kept Germany
from denouncing the Geneva Convention, and proof was produced
that British naval prisoners of war in camps under his juris-
diction were‘treated strictly according to this Convention;
this was regarded as a mitigating circumstance in his behalf.

He was found guilty on counts two and three of the

Indictment.oC

Raeder

Erich Raeder was indicted on counts one, two, and three.
He was a member of the Reich Defense Council, appointed Grand
Admirel in 1939, and ;n Jamary, 1943, he was replaced by
Doenitz at his own request.

In the fifteen years that he commanded it, Raeder built
and directed the German Navy; in that period he accepted full
responsibility for it. He admitted that the building of the
German Navy was in violation of the Treaty of Versailles,
and insisted that it was "a matter of honor for every man" to
do so. Raeder was one of the few present at both the Hossbach
Conference of November 5, 1937, and the conferences of May

23, and August 22, 1939.

38 1b1d., pp. 137-41.
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The conception of the invasion of Norway was Raeder's
and not Hitler's. The desirability of naval bases there was
pointed out to Hitler by Raeder, who justified this action
by saying it was a move to forestall the British. 1In a letter
to the Navy, Raeder sald, "The operations of the Navy in the
occupation of Norway will for all time remain the great con-
tribution of the Navy to this war."

From the evidence the Tribunal determined that Raeder
was gullty on counts one and two.

Raeder was charged with war crimes on the high seas.
The Athenis was given as an example of this, but the most
serious charge against him was that he carried out unrestrict-
ed submarine warfare, including sinking of unarmed merchant
ships of neutrals, nonrescue and machine-gunning of survivors,
contrary to the London Protocol. The Tribunal made the same
finding on Raeder as it did on Doenitz as to this charge, and
he was declared to be guilty of count three. 3

Von Schirach

Baldur von Schirach was indicted under counts one and
four. He Jjoined the Nazi Party and the SA in 1925, and in
1931 he was placed in control of all Nazi youth organizations.
After the Nazis had come to power von-Schirach, using both

physical violence and official pressure, either drove out of

39 Ibid-, pp. 142"4.
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existence or took over all youth groups which competed with the
Hitler Jugend. He used this organization to educate German
youth "in the spirit of National Socialism," and also for
pre-military training. The Hitler Jugend placed particular
emphasis on the military spirit, and its training program
stressed the importance of return of the colonies, the neces-
sity for Lebensraum, and the noble destiny of German youth to
die for Hitler. But despite the warlike nature of the acti-
vities of the Hitler Jugend, it did not seem that von Schirach
was involved in the development of Hitler's plan for territorial
éxpansion through aggressive war, or that he participated in
the planning or preparation of any of the wars of aggression.

As to count four, in July, 1940, von Schirach was appoint-
ed Gauleiter of Vienna, and at the same time Reich Governor
for Vienna and Reich Defense Commissioner for Military District
17, including the Gaug of Vienna, Upper and Lower Danube, and
after November 17, 1942, for the Gaue of Vienna alone. Von
Schirach was not charged with the commission of war crimes in
Vienna, but only with the commission of crimes against human-
ity. As Austria was occupied pursuant to a common plan of
aggression, its occupation was therefore a "crime within the
Jurisdiction of the Tribunal" as that term was set down in
Article 6¢c of the Charter. As a result, "murder, extermination,
enslavement, deportation, and other inhumane acts" and "perse-
cutions on political, racial, or religious grounds," in con-

nection with this occupation constituted a crime against humanity
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under this Article.

When von Schirach became Gauleiter of Vienna the de-
portation of the Jews had already begun, and only sixty thousand,
out of Vienna's original one hundred and ninety thousand, Jews
remained. On October 2, 1940, he attended a conference in
Hitler's office and told Frank that he had fifty thousand
Jews in Vienna which the Government General would have to take
over from him. The Tribunal found that von Schirach, while
he did not originate the policy of deporting Jews from Vienna,
participated in this deportation after he became Gauleiter of
Vienna. He knew that the best the Jews could hope for was a
miserable existence in the ghettoes of the east, as bulletins
describing the Jewish extermination were in his office.

He was found innocent on count one, but.guilty on count

four.40

Sauckel

Fritz Sauckel was indicted under all four counts. He
Joined the Nazi Party in 1923, and became Gauleiter of Thur-
ingia in 1927. He held a high position in both the SA and
the SS. The evidence did not satisfy the Tribunal that Sauckel
was sufficiently connected with the common plan or involved in
the planning or waging of the aggressive wars to convict him

on counts one and two.

40 1pi14., pp. 144-6.
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His part in war crimes and crimes against humanity was
shown, with special reference to his labor policies. On March
21, 1942, Hitler appointed him Plenipotentiary General for the
Utilization of Iabor, with authority to put under uniform
control "the utilization of all available manpower, including
that of workers recruited abroad and of prisoners of war."

By virtue of his position, Sauckel set up a program for
the mobilization of the labor resources available to the Reich.
One of the important parts of this mobilization was the system-
atic exploitation, by force, of the labor resources of the
occupied territories. He described so called "voluntary re-
cruiting” as nothing more than shanghaiing, and made the state-
ment on March 1, 1944, that "out of 5,000,000 foreign workers
who arrived in Germany not even 200,00 came voluntarily." The
Tribunal decided that Sauckel had over-all responsibility for
the slave labor program. His regulations provided that his
commissioners should have authority for obtaining labor, and
he was constantly in the field supervising the steps which
were being taken. He was aware of ruthless methods being
taken to obtalin laborers, and vigorously supported them on
the ground that they were necessary to fill the quotaa, He

was found gullty on the last two counts.41

Jodl

Alfred Jodl was indicted on all four counts. From

41 1p14., pp. 146-8.
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1935 to 1938 he was chief of the National Defense Section in
the High Command. After a year in command of troops, in August,
1939, he became chief of the Operations Staff of the High
Command of the Armed Forces. Although Keitel was his immediate
superior, he reported directly to Hitler on operational matters.
In the strict military sense, Jodl was the actual planner of
the war and responsible in large measure for the strategy and
conduct of operations.

His defense was that he was a soldier sworn to obedience,
and not a politician; and that his staff and planning work left
him no time for other matters. Though he claimed that as a
soldier he had to obey Hitler, he said that he often tried to
obstruct certain measures by delay.

Entries in Jodl's diary, the Schmundt notes, etc., show-
ed that Jodl was active in the Austrian and Czech aggressions.
He also participated in the aggressions against Denmark, Norway,
and the Low Countries, and was active in the planning against
Greece and Yugoslavia. Many of the orders for these invasions
were signed by Jodl, who was present at various conferences with
Hitler, when these invasions were planned. Jodl testified that
Hitler feared an attack by Russia and so attacked first. This
preparation began almost a year before the invasion. Jodl
initialed "Case Barbarossa" and other directives concerned with
the Russian invasion.

As to counts three and four, Jodl was active in the
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Hitler order to treat commandos as spiles. Early drafts of the
order were made by Jodl's staff with his knowledge. Jodl
testified that he was strongly opposed on moral and legal
grounds, but could not refuse to pass on it. Also a plan to
eliminate Soviet Commissars was in the directive for "Case
Barbarossa." The decision whether they should be killed without
trial was to be made by an officer, and a draft containing
Jodl's handwriting suggesting that this should be handled as
retaliation was produced as evidence.

There was little evidence to connect Jodl with the
slave labor program, but in his speech of November 7, 1943,
to the Gauleiters he sald it was necessary to act "with remorse-
less vigor and resolution" in Denmark, France, and the Low
Countries to cpmpel work on the Atlantic Wall.

Jodl!'s part in the evacuation of all persons in northern
Norway, and the burning of their houses, as well as the order
that NMoscow and Leningrad were to be completely destroyed,
was brought out. His defense, in brief was the same as that
used for Keitel, that of"superior orders." Nothing could be
said in mitigation for Jodl, and he was found guilty on all

four counts.42

Von Papen
42

Ibid., ppo 148-510
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Franz von Papen was indicted under counts one and two.

He was active 1in 1932 and 1933 1n preparing the way for Hitler
and aided him in forming his coalition cabinet. As Vice Chancel-
lor in that cabinet he participated in the Nazl consolidation
of control in 1933. On June 16, 1934, however, von Papen made
a speech at Marburg which contalned a denunciation of the

Nazi attempts to suppress the free press and the church, of the
exlstence of a relgn of terror, and of "150 percent Nazis" who
were mistaking "brutality for vitality." In the Roehm purge,
he was taken into custody by the SS on June 30, 1934, but

was released on July 3, 1934; his assoclates in office were
murdered.

Regardless of this, von Papen accepted the position of
Minister to Austria on July 26, 1934, the day after the Dollfuss
murder. The evidence left no doubt that his primary purpose
in this capacity was to undermine the Schuschnigg regime and
strengthen the Austrian Nazis for the purpose of bringing
about Anschluss, but the Charter did not consider this criminal.
There was no evidence that he was a party in the plan under
which the occupation of Austria was a step in the direction
of further aggressive action, or that he participated in plans
to occupy Austria by aggressive war if necessary. Since 1t was
not established beyond a reesonable doubt that this was the
purpose of his activity, therefore the Tribunal could not hold

that he was a party to the common plan charged in count one
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or participated in the planning of the aggressive wars under

count two.

Von Papen was found not guilty under the Indictment.43

Seyss-Inquert

Arthur Seyss-Inquart was indicted under all four counts.
He had been associated with the Austrian Nazi Party since 1931,
but had often had difficulties with it, and did not actually
join the Party until March 13, 1938. He participated in the
last stages of the Nazi intrigue which preseded Germen occupation
of Austria, and became Reichs Governor of Austria after the
Anschluss. In this capacity he began a program of confiscating
Jewish property, and subjecting Jews to persecution.

In September, 1939, Seyss-Inquart was appointed Chief
of Civil Administration of South Poland, and later Deputy
Governor General. The following year he was appointed Reich
Commissioner for the occupied Netherlands. In these po#&itions
he assumed responsibility for governing territory which had
been occupled by aggressive wars and the administration of which
was vital in the aggressive war then being waged by Germany.
In these positions to which he was appointed, Seyss-Inquart
was a supporter of harsh occupation policies which were put
into effect. He advocated the persecution of both Polish and

Dutch Jews, and was informed of the action which involved the

43 1b1d., pp. 151-3.
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murder of many Polish intellectuals.

Seyss~-Inquart carried out the dconomic administration
of the Netherlands without regard for rules of the Hague Con-
vention which he described as obsolete. There was widespread
pillage of public and private property under his direction,
with small regard paid to the effect on the Dutch people. He
was active in sending forced labor to Germany, and during his
occupation over 500,000 were sent from the Netherlands to
Germany for this purpose.

The Tribunal found him guilty on counts two, three, and

four, but innocent on count one.44

Speer
Albert Speer was indicted under all four counts. He

Joined the Nazi Party in 1932, and held positions of importance
in the German Labor Front and in the armaments program. But

as to counts one and two, the Tribunal was of the opinion that
Speerts activities did not amount to initiating or planning
wars of aggression, or of conspiring to that end. He became
the head of the armaments industry well after all the wars had
been commenced and were under way. His activities in charge

of German armament production were in ald of the war effort

in the same way that other productive enterprises aid in waging

war; but the Tribunal was not prepared to find that such acti-

44 idl ’ ppo 153-6.
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vities involved engaging in the common plan as charged under
count one, or waging aggressive war as charged under count
two.

A8 to counts three and four, the evidence introduced
against Speer related entirely to his participation in the slave
labor program. Speer himself had no direct administrative
responsibility for this program. As Reich Minister of Armaments
and Munitions, he had extensive authority over production, and
as the dominant member of the Central Planning Board, Speer took
the position that the Board had authority to instruct Sauckel
to provide laborers for industries under its control. Speer
knew that when he made his demands on Sauckel that they would
be supplied by foreign laborers serving under compulsion,
as Sauckel continually informed him that foreign laeborers
were being obtained by force. He was also involved in the
use of prisoners of war in armament industries, but contended
that he utilized Soviet prisoners of war only in industries
permitted by the Geneva Convention.

Speer's position was such that he was not directly
responsible for the cruelty in the administration of the slave
labor program, although he knew of its existence. In mitigation,
the Tribunal recognized the fact that Speer's establishment
of "blocked industries" did keep many laborers in their homes
and that in the closing stages of the war, he was one of the

few men who had the courage to tell Hitler that the war was
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lost, and took steps to prevent the senseless destruction
of production facilities, both in occupied territories and
in Germany.

He was found gullty on counts three and four, btnt

innocent on counts one and two.45

Von Neurath

Konstantin von Neurath was indicted under all four
counts. He was a career diplomat, who held important posts,
culminating in the position of Reichs Protector of Bohemila-
Moravia, and served in this capacity until September 27, 1941.

As Minister of Foreign Affairs, von Neurath advised
Hitler in connection with German withdrawal from the Disarma-
ment Conference and the League of Nations; the institution
of rearmament; the passage of laws concerning universal mili-
tary training and the secret Reich Defense Law. He played an
important part in the reoccupation of the Rhineland, and was
present at the Hossbach Conference of November 5, 1937. Bhort-
ly after that, he resigned, but with knowledge of Hitler's
aggressive policles. He retained a formal relationship with
the Nazl regime as Reich Minister without Portfolio, President
of the Secret Cabinet Council, and a member of the Reich De-
fense Council. At the time of the Anschluss, von Neurath was

in charge of the foreign office, and assured the Czech Minister

45 m¥1a., pp. 156-9.



165
that Germany intended to abide by 1ts arbitration convention
with Czechoslovakia. He participated in the last phase of
the negotiations preceding Munich, but he contended that he
entered these discussions only to urge Hitler to settle the
1ssues peacefully.

As Reich Protector of Bohemia-Moravia, von Neurath
instituted an administratioh there similar to that in effect
in Germany. As the chief German official in the Protectorate
when the administration of that territory played an important
part in Germany's aggressive wars in the east, von Neurath
knew that war crimes and crimes agaiﬁat humenity were being
committed under his authority.

In mitigation it was shown that von Neurath intervened
with the security police and the SD for the release of many
of the Czechoslovaks who were arrested on September 1, 1939,
and for students arrested later that same autumn. On September
23, 1941, he was summoned before Hitler and told that he was
too lenient, and as a result Heydrich was being sent to the
Protectorate to combat Czech resistance groups. Von Neurath
tried in vain to dissuade Hitler from sending Heydrich, and
when he was unsuccessful, offered to resign. When his resig-
nation was not accepted, he went on leave on September 27,
1941, and refused to act as Protector after that date.

He was found guilty on all four counts.46

46 1bid., pp. 159-61.
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Fritzsche

Hans Fritzsche was indicted on counts one, three, and
four. He was best known as a radio commentator, becoming
in November, 1942, head of the Radio Division of the Propaganda
Ministry and Plenipotentiary for the Political Organization
of the Greater German Radio, and earlier he was head of the
Home Press Division of the Ministry, and later Ministerial
Director.

As head of the Home Press Division, Fritzsche supervised
the German press of twenty-three hundred daily newspapers.
In pursuance of this function, he held daily press conferences
to deliver the directives of the Propaganda Ministry to these
papers. He was, however, subordinate to Dietrich, the Reich
press chief, who was in turn, subordinate to Goebbels. It
was Dietrich who received the directives for the press from
Goebels and other Reich Ministers, and prepared them as in-
structions, which he then handed to Fritzsche, who dispersed
them. Never did Fritzsche achieve sufficient stature to attend
the planning conferences which led to aggressive war; 1indeed
acocording to his own uncontradicted testimony he never even had
a conversation with Hitler. Nor was there any showing that
he was informed of the decisions taken at these conferences.
His activities could not be sald to be those that fell within
the definition of the common plan to wage aggressive war.

Counts three and four were concerned primarily with the
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charge that he incited and encouraged the German people through
the press, to commit atrocities on conquered peoples, especi-
ally the Jews. The Tribunal held, though, that his aim through
propaganda was to popularize Hitler and the German war effort,
rather than to stir up hatred of other peoples. In his broad-
casts, Fritzasche sometimes spread false news, but it was not
proved that he knew it to be false, as in the case of the
Athenla, when he reported that at the time of sinking, no
German U~boats were in the vicinity. He received this report
from the German Navy, and had no reason to believe it untrue.

He was found innocent of all charges.47

Bormsnn

Martin Bormann was indicted on counts one, three, and
four. He Jjoined the Nazi Party in 1925 and rose to positions
of importance. After Hess' flight to Britain, he became head
of the Party Chancellery. On April 12, 1943, he became Hitler's
secretary, and was political and organizational head of the
Volkssturm and a general in the SS.

In the beginning, Bormann was a minor Nazi, and the
evidence did not show that he knew of Hitler's plans for
aggressive war. He attended none of the important conferences
when these plans for aggression were revealed. Since he came
into positions of importance only after 1941, the Tribunal was
of the opinion that there was nof sufficient evidence to bring

him within the scope of count one.

47 1p14., pp. 161-3.



1lé8

As to counts three and four, Bormann, after the departure
of Hess, was responsible for both the offices and powers held
by Hess, and later he was given control over all laws and
directives 1ssued by Hitler. The charges proved against him
were the following: he controlled the ruthless exploitation
of the subjected populace; he was extremely active in the per-
secution of the Jews; he was prominent in the slave labor pro-
gram; he issued orders calling for harsh treatment of prisoners
of war; he was responsible for the lynching of Allied airmen.

His counsel, laboring under difficulties because of
Bormann's absence, was unable to refute this evidence. But in
the face of the documents presented it would have been difficult
to see how he could have done so had the defendant been pre-
sent. The Tribunal decreed that if Bormann is not dead and
later apprehended, the Control Council for Germany may, under
Article 29 of the Charter, consider any facts in mitigetion,
and alter or reduce the sentence, if it sees fit.

Bormann was found gulilty on counts three and four.48

The Sentences

In accordance with Article 27 of the Charter, the Presi-

dent of the International Military Tribunal, at &ts concluding

e Ibid., pp. 164-6.
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session on October 1, 1946, pronounced sentence on the defendants
convicted on the Indictment.
- Goering, von Ribbentrop, Keitel, Kaltenbrunner, Rosen-
berg, Frank, Frick, Strelcher, Sauckel, Jodl, Seyss-Inquart,
and Bormann were sentenced to death by hanging. Hess, Funk,
and Raeder were sentenced for imprisonment for life. Von
Schirach and Speer recelved a sentence of twenty years imprison-
ment, while von Neurath drew fifteen years, and Doenitz ten

years 1mprisonment.49

Dissenting Opinion

The Soviet judge, I. T. ﬁikitchenko, gave a dissenting
opinion with regard to the acquitta}a of Schacht, von Papen,
and Fritzsche; the sentence on Rudolf Hess; and the non-de-
claration of criminality of the Reich Cabinet, General Staff
and OKW.

As to Schacht, the Soviet judge stated that the fol-
lowling points were indisputably established: (1) Schacht
actively assisted in the Nazl seizure of power, (2) for twelve
years‘he closely collaborated with Hitler, (3) he provided the
economic and financlal basis for the creation of Hitler's
military machine, (4) he prepared Germany's economy for waging

aggressive war, (6) he participated in persecuting the Jews

49 1bid., pp. 189-90.
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and plundering territories occupied by Germany. "Therefore,
Schacht's leading part in the preparation and execution of
the common criminal plan is proved," and Nikitchenko thought
that the decision to acquit him was in obvious contradiction
to the existing evidence.

As to von Papen, he gave the following points as es-
tablished evidence; (1) von Papen actively aided the Nazis
in their seizure of power, (2) he used both his efforts and
his connections to solidify and strengthen Hltler's terror
regime in Germany, (3) he actively participated in Nazi ag-
gression against Austria, (5) he faithfully served Hitler up
to the very end (referring to his post as German Ambassador
to Turkey), aiding both with his ability and his diplomatic
skill. It therefore, followed, to Nikitchenko, that wvon Papen
bore considerable responsibility for the crime of the Hitler
regime, and he could not consent to this acquittal, using
the above points as his basis.

The acquittal of Fritzsche, on the basis that he had
not reached the official position making him responsible for
the criminal actions of the Hitler regime, did not to Nikit-
chenko agree with the facts of the case. He pointed out that
the verdict did not take into consideration that it was Fritz-
sche who until 1942 was the director de facto of the Relch
press and that, according to his own admission, subsequent

to 1942 he became the "commander in chief of the @erman radio."
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As Fritzsche was the political director of the German radilo,
it therefore stood to reason, or so thought Nikitchenko, that
he bore responsibility for the false and provacative broadcasts
during the war years. For these reasons, Nilkitchenko considered
Frlitzsche's responsibility fully proved, and his acquittal
highly out of order.

As regards the sentence of Rudolf Hess, the Soviet judge
thought that because of the importance of Hess' official posi-
tion as Hitler's deputy, life imprisonment was too 1light, and
death should have been the sentence justified by his actions.
As the third Nazi in importance, Hess played a predominant
role, not only in questions of party leadership but as co=-
creator with Himmler of the SS which afterwards committed
horrible crimes against humanity. The role of Hess in the
occupation of Poland, in which he gave Frank the power of
dictator, to Nikitchenko meant that he was partly responsible
for the crimes committed there.

The verdict of the Tribunal in rejecting criminality
on the part of the Reich Cabinet was also a point which Nikit-
chenko challenged. He thought it untenable and rationally
incorrect that this group, the directing organ of the State
with a direct and active role in the working out of the crim-
inal enterprises, should not be declared criminal. The members
of this directing staff had great power, each heading an appro-

priate government agency and each participating in preparing
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and realizing the Nazi progrem. He argued that certainly
Hitler had an unusual measure of power, but this in no way
freed the members of his cabinet who were his convinced fol-
lowers and the actual executors of the Nazi plans from respon-
sibility.

As to the General Staff and OKW, Nikitchenko gave these
arguments for a declaration of criminality; (1) The leading
representatives of the General Staff and OKW were called upon
by the conspirators to participate in the development and
realization of the plans of aggression, not as passive func-
tionaries, but as active participants in the conspiracy against
peace and humanity, (2) OKW and the General Staff i1ssued the
most brutal decrees and orders for relentless measures against
the unarmed peaceful population and the prisoners of war, (3)
the High Command, along with the SS and police, was guilty of
the most brutal police actions in occupied territories, and -
(4) the representatives of the High Command acted in all the

echelons of the army as members of a criminal group.50

50Ibid., pp. 172-88



CHAPTER V
CONCLUSIONS DRAWN FROM NUREMBERG

"The defendants at Nuremberg were leaders of the most
highly organized and extensive wickedness in history. It was
not a trick of the law which brought them to the bar; it was
the 'massed angered forces of common humanity.'"l The record
of Nuremberg will prevent Germany from whitewashing her leaders
with the defense that atrocity stories were so much Allled
propaganda, invented in the hour of total victory. The evidence
dealing with war crimes and crimes against humanity was over-
whelming. Captured German documents prove beyond the shadow
of a doubt that as Stimsonisaid, the Nazis were leaders of the
greatest wickedness in history. "All our standards of inter-
national ethics would have crumbled, 1f sclentifically planned
mass murder of civilians, enslaving of millions of forelign
workingmen, cruel mistreatment of war prisoners, and boastful
looting on a grand scale could have gone unharmed in the long
run."? In Jackson's words: "We have documented from German
sources that Naz!i aggressions, persecutions, and atrocities
with such authenticity and in such detall that there can be no

responsible denlal of these crimes in the future. . . ."%

1 Henry L. Stimson, "The Nuremberg Trial: Landmark
in Law," Foreign Affairs, XXV, January, 1947, p. 179.

2 F. E. Hirsch, "Lessons of Nuremberg," Current History,
XI, October, 1946, p. 316.

S Robert H. Jackson, "Prosecution of Major Nazl War
Criminals,”" Department of State Bulletin, XV, October 27, 1946,
p. 772.
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In dealing with the Nazlis, the Big Four Powers--Russia,
France, tﬂe United Kingdom, and the United States--showed their
various frames of mind. The Russian point of view was exem-
plified by Stalin when he saild that punishment in the form of
execution should be meted out to at least fity thousand Germans.
All through the negotiations leading up to Nuremberg and even
in the final Jjudgment the Russians displayed a great desire
for vengeance. Punishment not Jjustice was their concern.

The French interest in the trial of German industrial-
1sts 1s easily understood when one considers that twice within
twenty-five years, France has been subjJected to the attacks
on her cities and people of products of German industry. It
was the French who were instrumental in the indictment against
Krupp. When he was unable to stand trial, the United States
proposed to try Alfried Krupp in the place of the elder Krupp,
and several other industrialists and cartel officials as well.
This proposal was defeated by the unanimous vote of the other
Powers. Later the Russians and French jolned in a motion to
include Alfried Krupp, but it was denied by the Tribunal. A
future trial of industrialists seems very unlikely because of
the acquittals of Schacht and von Papen. Careful analysis 1s
being made to determine what effect the acquittals of these two
will have upon the plan of prosecution of industriallsts and
financiers who would be subject to trial on such specific charges

as the use of slave labor.4 Since the Tribunal made the ruling

4 1p14., p. 773.
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that it did in these cases, what point is there in trying
other German industrial leaders?

The British judge, Sir Jeffrey Lawrence, who was also
president of the Tribunal, exemplified in his conduct the
British balance, dignity and passion for law and order.

Nuremberg was largely an American show. The trial
was held in the American occupation zone, the count of con-~
spiracy to wage aggressive war was wholly American in origin,
Jackson made the opening speech for the prosecution, and had
it not been for American perseverence, it is likely the trial
would not have been held. It was Jackson who secured Big
Four adherence to promulgation of the Charter, and by compromise,
of framing the Indictment.

The 8taffs of all nations, the press, and visitors were
provided for by the United States Army. . . .The Army
provided air and rail transportation, operated a motor
pool for local transportation, set up local and long
distance communications service for all delegations
and the press, and billeted all engaged in the work.

It operated messes and furnished food for all. . .« &
The United States also provided security for prisoners,
judges, and prosecution, furnished administrative
services, and provided such facilities as photostat,
mimeograph, and sound recording. . . .The Army also
met indirect requirements such as dispensary and hos-
pital, shipping, postal, post exchange, and other
servicing. . .«

In spite of the diligent efforts of Justice Jackson,
we conclude that his was not the most brilliant legal mind in

the Nuremberg courtroom. Quincy Wright and Herbert Weschler,

1., p. 772,
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members of the American staff, have in various articles shown
much keener insight into the legal issues involved and demon~
strated greater powers for elucidating them. If newspaper
reports are to be accepted, Goering gave Jackson two bad days
when Jackson attempted to cross-examine him. The editor of
Fortune in the December, 1946 issue felt that Goering played
with Jackson as a fiend with a mouse. In the United States,
former Secretary of State Henry L. Stimson has presented a
much better case for the legality of the count termed wars
against the peace or aggressive wars. Jackson d4id not con-
cern himself too much with denying the charge that ex post
facto law had been used to convict those charged with making
aggressive war. At times he was almost flippant in regard to
legal issues.

"The trial had to be fair for any lasting good to come
of it. As we have said above, the Tribunal bent over back-
wards in dealing with the defendants. If American leaders
are gullty of making aggressive war in the future they should
be punished as the Germans were. If they are wrongly charged
with such a crime, we only hope they will be given as fair
a trial as we think Nuremberg was. As to the composition of
the Tribunal, it is deplorable that neutral judges, Jjudges
from small states, or even anti-Nazi German Jjudges could not
have been added to the judges of the four Great Powers. For

four powerful, victorious nations to sit in judgment over the
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leaders of a defeated state has the aroma of victors wreak-
ing vengeance upon vanquished. If judges from neutral states,
or even Germany itself had been included, history would proe-
bably deal more kindly with the trial than otherwise.

The trial has yet a chance of becoming the cornerstone
of world peace. It 1s a step in the direction of a real world
government, as it shows that a limitation on sovereignty 1is
necessary and proper i1f law is ever to be substituted for
force in settling international disputes. Goering was right
when he said that the Hague Conventions were outmoded in the
waging of "total" war. The problem is not the humanization
of warfaree-how can mass murder ever be humanized--but the
elimination of the causes of war itself, and the discovery of
some suitable means for peaceful change in which states and
individuals of states can appeal to international judicial
bodies for settling their differences without recourse to
war. The defendant Speer rose to the occasion when he said
in his final plea that his personal fate was of little import
contrasted with the terrible catastrophes to mankind which
modern technological inventions might bring: "Should there
arise yet another state which will use a modern technique to
support a dictatorship and conquest, then the world must go
under: This trial should therefore serve as a means of finding

a method for cooperation between human beings."6

6 Hirscﬁ, op, cit., p. 318.
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The impact of the trial on the German mentality is
interesting. The proceedings were channeled to Germans through
every medium of information; the press, radio, newsreels were
used. Selected Germans such as teachers and clergymen were
invited to attend the sessions of the trial. One of the invited
was Pastor Niemoeller. There came a flow of letters to Nuremberg
from all zones. Several thousands were directed to Jackson
and others to the Tribunal in general. Naturally, since Ger-
many was defeated and occupled, seventy-five per cent of the
letters favored the trial. It 1s of interest that German
criticism of the trial paralleled almost exactly American
criticism. There were the same charges: (1) There existed
in 1939 no international law which made a war of aggression
an international crime; (2) victors are not qualified to judge
the vanquished; (3) the Russian government also made aggressive
war and commlitted numerous war crimes.

According to Robert M. W. Kempner, a member of the
American prosecuting staff, the trial will have a lasting
effect on the German people as being full, fair, and well
documented:

I had further personal opportunities to observe German
reactions when lnvited to lecture on the trial at the
Universities of Heldelberg, Frankfort, and Erlangen.
Somewhat to my surprise, the majority of German law
students agreed with the prosecutiont!s conviction:
that the defendants had conspired to wage aggressive

war. I found professors lecturing on the legal aspects
of the trial in their courses and groups formed among
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university and high school students to discuss it.v
Germans who had been loath to admit it have been forced
to acknowledge that atrocities were committed by the

leaders of their country. Such Germans have been filled
with horror that these things by which they feel that
they, too, were victimized, should have been done in
their name; with disgust and revulsion not only agalnst
the individuals who committed, but against the system
that permitted these things.8
Of cowrse there remain large bodies of Germans on whom the
trial will have no effect whatsoever, but the above quotation
shows that a number of Germans, especilally the thinking,
articulate Germans showed a keen interest in the outcome of
the trial and its underlying philosophy. In this connection
we might mention that many Americans seem so concerned that
the German people fall to show a sense of guilt and respon-
sibility for German atrocities. Regardless of the justice
or injustice of the cause, when did any people ever, after
making the supreme effort, have a sense of collective guilt
when the cause for which they had sacrificed failed? To ex-
pect the German people to feel gulilty is to ask a higher ethical
standard of them than has ever been shown by any other nation.
As to the holding of future trials, Jackson expressed
the opinion that the type held at Nuremberg was the alowest

and most costly method of procedure, and for the sake of speed

7 R. M. W. Kempner, "Impact of Nuremberg on the German

Mind," New York Times Magazine, October 6, 1946, p. 8.
8 114., p. 6.
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he advocated each occupylng power to assume the responsibility
for other trials within 1its own zone. "Most of these defend-
ants can be charged with single and speéific crimes which will
not involve a repetition of the whole history of the Nazi
conspiracy," according to Jackson.®

"The Nazl leaders are not the only ones who have re-
nounced and denied the principles of western civilization.
They are unique only in the degree and violence of their of-
renses."lo If the claim were made thet only these leaders
were guilty, then Nuremberg would have no earthly meaning.
The four prosecuting nations, and the nineteen others sub-
scribing to the Charter of the International Military Tri-
bunal have firmly bound themselves to the principle that age
gressive war 18 a personal and punishable crime. Henceforward,
the leaders of the United States, or those of any other country
that make aggressive war may be called to the prisoner's dock
to answer charges. We cannot go backward. The only course
is to find the solution of the central problem, which is war.
In the atomic age, if this problem is not solved, then western
civilization as we know it, with its primary concept of the
dignity of the individual, may perish from the face of the

earth.

° Jackson, op. c¢it., p. 773.
10 stimson, op. cit., p. 188.
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