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ABSTRACT 

Of l ate  the substance, organization , and cont�xt of federal po l icies· 

have been altered . This study examines one manifestation o f  these 

developments :  the burgeoning necess ity of one federal agency having 

to hold another accountab le to national po l icy goals . Its ana lytical 

focus is the Environmental Protection Agency ' s  experience with the 

Tennessee Val ley Authority during the former ' s  implementat ion of the 

Cl ean Air Act and the Federal Water Pol lution Control Act . Specifical l y  

examined are EPA ' s  efforts t o  apply S02 and thermal pol lution control 

po l icies to the TVA power program during the 1 970 ' s .  Us ing a comparative 

case study des i gn ,  the divergent responses of TVA to the impl ementation . 

efforts of EPA--relatively swift compl iance with thermal pol lution pol icy 

and protracted noncompliance with S02 po licy--are compared and contrasted . 

The analysis is guided by two sets o f  research quest ions . One set seeks 

to assess the nature of the intragovernmental impl ementation proces s ,  as 

wel l  as the implications of the EPA/TVA cases for emerging pol icy 

impl ementation theory . The second set of questions addresses the 

implicat ions of intragovernmental po licy impl ementation for the 

administrative stat e .  The study both supports the importance o f ,  and 

suggests refinements to , several factors found to condi tion impl emen­

tation in other contexts . Those refined include po l i cy/miss ion proximity , 

complexity of j o int action , disposit ions of actors , and val idity of 

causal theory . What is more , the cases sugges t that federal agencies 

vi 



v i i  

can b e  made distinctly vulnerable  t o  pub l ic regul ation ; that intra­

governmental po l icy implementation as a form of "bureaucratic  overs ight" 

is a promis ing suppl ement to traditional overhead democracy techniques ; 

and that cha l l enges raised by pub l ic agencies to imp lementation may not 

be as inappropriate and dys functional as commonly assumed . 
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CHAPTER I 

ANATOMY OF A POLICY IMPLEMENTATION DI LEMMA 

Norton Long in his asses sment o f  the relationship between pub l ic 

bureaucracy and const itutional ism asserts that "the fo lklore o f  

constitut ional theory rel egates the bureaucracy t o  somewhat the same l ow ,  

but necessary estate a s  Plato does the appetit ive el ement of the soul . "
1 

The critical rol e  afforded bureaucracies in the implementation of such 

positive state init iatives as the New Deal , Fair Deal , and Great Society 

reflects the paradox described by Professor Long. Public agencies are 

increasingly expected to promote , provide,  and even guarantee es sential 

goods , servi ces , and opportuni ties to the nation ' s  citi zenry . Yet public  

bureaucracies are also  increas ingly viewed with a wariness stimulated by 

normative and uti l itarian concerns . The former are impel led by Weber ' s  

distressing scenario o f  a po l itical master turned dil ettante in the 

presence o f  an expert , unel ected bureaucr�cy .
2 

The l atter are evoked by 

anxieties that bureaupathologies ascribed to private.organizations mi ght 

be the force maj eur of public agencies as wel l ,  causing the displacement 

of policy goals by the parochial appetites of publ ic managers . 

This ambivalence toward bureaucracy has st imulated much scholarly 

interest in what Dodd and Schott term the "sublegi s l ative process"-the 

1 
Norton E .  Long, " Bureaucracy and Constitut ionalism , "  American 

Pol itical Science Review 46 (September 1 952) : 808 • 

. 2 H .  H .  Gerth and C .  Wri ght Mi l l s , From Max Weber : Essays in 
Sociology (New York : Oxford University Press ,  1 946) , passim.  

1 
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process whereby law i s  distil l ed into administrative act ion .
3 

One 

component o f  this interest has been the study of the impl ementation o f  

publ ic po l icy b y  administrative agencies . Most studying this topic have 

concentrated on nat ional policies , focus ing on the impediments �o 

successful impl ementation posed by our sys tem o f  administrative federal ism . 

Such a focus was sufficient when efforts to effect national po licies 

consisted primarily of federal agencies acting either indirect ly through , 

or directly on state , local , and private sector actors . But o f  l ate a 

new impediment has arisen .  With today ' s  expans ion o f  national government 

responsibil ities , realizing policy goal s  ofttimes entails one federal 

agency acting direct ly on another federal agency . In the extreme this  

can involve one national bureaucracy being l egal l y  charged with changing 

or modifying the behav ior of another that , in turn , is pursuing its own 

po licy responsibil ities .
4 

As a consequence a burgeoning arena o f  

bureaucrati c  pol itics emerges ; one wherein conflicting , even mutual ly 

exclusive ,  po l i cy mandates must be reconciled .  

In describing the "bure·aucracy probl em" James Q .  Wi l son argues that 

" first. there is the problem o f  . . • getting the bureaucracy to serve 

5 
agreed on national goals . "  When federal agencies must al ter the 

3 . 
Lawrence C .  Dodd and Richard L. Schott, Congres s and the 

Administrative State (New York : John Wi ley & Sons , 1979) . 

4James Q .  Wi lson and Patricia Rachal , "Can the Government Regulate  
Itsel f? , "  The Pub l i c  Interest (March 1977) : 3-14 . 

5
James Q.  Wil son,  "The Bureaucracy Problem , "  The Public Interest 

(Winter 1967): 4 .  
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behavior of sister agencies, however, a contest can arise over which 

national goal prevails, in what form, and in whose interest. Public 

agencies normally are reluctant to modify their goals and behavior at 

the behest of other agencies for fear of upsetting the delicately tuned 

equilibrium of their organization's political economy.6 

Despite the increasing necessity of implementing national goals 

within the federal establishment, there is a paucity of systematic 

research dealing explicitly with the topic . This study proposes to 

refine our largely impressionistic understanding of.this intragovern­

mental implementation process by examining one of its more notable 

manifestations: the implementation of pollution control policy as it 

applies to federal facilities. Its analytical focus is the Environmental 

Protection Agency's (EPA) experience with the Tennessee Valley Authority 

(TVA) during EPA's implementation of the Clean Air Act (CAA) and the 

Federal Water Pollution Control Act (FWPCA). Specifically examined are 

EPA's efforts to apply its sulfur dioxide (S02) and thermal pollution 

control policies to the power program operations of the TVA during the 

1970's. Using a comparative case study design, the divergent responses 

of TVA to the implementation efforts of EPA---relatively swift compliance 

with the thermal pollution standards of the FWPCA, and protracted 

noncompliance with the S02 pollution standards of the CAA---are compared 

and contrasted. 

of Public 
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The analysis is guided by two sets of research questions. One set 

stems from an interest in implementation as a public policy problem and 

seeks to assess the implications of the EPA/TVA experiences for emerging 

policy implementation theory. Queried is the nature of the intragovern­

mental implementation process and how it compares with implementation 

in other contexts. What do the two cases suggest about what can happen, 

and why, when a federal agency is charged with holding a sister agency 

accountable to the law? Are factors said to condition implementation 

powerful in the intragovernmental arena as well? Do the two cases 

suggest refinements to, or amplifications of, emerging implementation 

theory? 

The second set of questions deals specifically with the implications 

of intragovernmental policy implementation for the administrative state. 

The questions arise from the speculation of several scholars that federal 

agencies cannot realistically be charged with holding sister agencies 

accountable to the law. What do the two cases indicate about the ability 

of one federal bureaucracy to alter the behavior of another in order to 

effect public policy? What do they suggest about bureaucratic account­

ability in the administrative state? What implications can be drawn 

from them concerning the public interest? 

A focus on the EPA/TVA cases appears promising for several reasons. 

First, they are especially good examples of one federal agency (EPA) 

having to hold another (TVA) accountable to the law. Secondly, they 

represent two very divergent responses to such efforts and thus permit 

a glimpse of factors that both expedite and complicate implementation 

in these situations. Thirdly, perhaps nowhere is intragovernmental 
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policy implementation more visibl e ,  nor more a probl em ,  than in the 

environmental pol icy arena. Final ly,  by j uxtapos ing two cases involving 

the same organizations operating in roughly
. 

the same t ime period , the 

confounding effects normal ly encountered when comparing cases are · 

substantial ly contro l l ed .  

This study seeks to fi l l  gaps in several research tradit ions . 

While  po licy analysts have given much attention to impl ementation as a 

problem in intergovernmental re lations , they have typically  fai led to 

study the process  in an intragovernmental setting and have l argely i gnored 

the imp l ementation of regulatory pol icy . Although public administration­

ists have examined intragovernmental agency interaction , they have concen­

trated predominantly on interagency confl ict over resource or mission 

al locations and pol icy formulat ion . Rarely investigated has been the 

situat ion in which pub l i c  agencies must impl ement po l icy within the 

bureaucracy itsel f .  And those  studying regulation have focused most 

oft en on pub l ic s ector contro l of  private sector behav ior , exclud ing 

from analysis similar efforts to constrain pub l ic sector activities . 

In contrast , this study examines the impl ementation of regul atory po licy; 

and it does so by treat ing it as a dilemma in intragovernmental bureau­

cratic relations . Moreover , it investigates the burgeoning necessity 

of app lying social control s  to pub lic, rather than private , sector 

behavior . 

The study differs from past res earch in several methodo logical 

respects as wel l . First, while  researchers typica l ly have chosen to 

anal yze cases of imp l ementation fai lure , this study examines 
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implementation success as well. Second, rather than studying a single 

case of implementation as is usually done, this analysis compares and 

contrasts two highly dissimilar cases. Finally, unlike most prior 

research in this area, this study relates its findings to those of its 

predecessors in order to refine and amplify the "conventional wisdom" 

associated with policy implementation. 

The remainder of this chapter sets the stage for analysis. 

Following a review of the developments that have led to an alteration 

of the substance, organization, and context of policy implementation, 

a synopsis of the two implementation challenges facing the EPA in the 

Tennessee Valley is presented. Next, current perspectives on implemen-

tation are examined as the literature on the topic is reviewed. The 

chapter concludes with a discussion of the research design framing the 

analysis. 

The Evolution of a Policy Implementation Dilemma 

E. E. Schattschneider once observed that "some issues are organized 

into politics, while others are organized out."7 Over the past two 

decades a substantial expansion of the kinds of issues "organized into" 

our national political agenda has occurred. Congress has passed legis-

lation concerned with housing, medical care, employment, civil rights, 

the environment, and public health and safety. The zeal of such efforts 

is reflected in the growth of the federal bureaucracy. Between 1 960 

7
E. E .  Schattschneider, The Semisovereign People (Hinsdale: The 

Dreyden Press, 1 960) , p. 69 . ·  
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and 1976 alone,  thirty-four agencies were created to implement the pol icy 

8 
initiat ives of  the pos itive stat e .  

The merits o f  these  disparate po l icies as ide , as products o f  a 

fragmented legi s l ative process their goa l s  are not always harmonious . 

Where this occurs the pol icies of  the agencies charged with their 

implementation are often incompatible as wel l .  Typical ly,  these po l ic ies 

confl ict in such a way that , whi l e  incongruous , direct interagency 

confrontat ion is avoided . Thus the Department of Agriculture continues 

to impl ement pol icies to protect the tobacco industry at the same t ime 

that the Department of Health and Human Services pursues po l icies to 

deter tobacco consumpt ion . In other instances the programs o f  one agency 

impinge on those of another to such a degree that incompat i b l e  activit ies 

cannot be i gnored . For examp l e ,  mass transit programs of the Department 

of Transportat ion can affect th e abi l ity of the Department of �abor to . 

implement its CETA manpower training programs . I f  v iewed �s suffic iently 

serious , problems of this nature are sometimes resolved by interagency 

coordinating committees and , less frequent ly , by the intervention of the 

president or his emi ssaries . In the extreme , however , the success o f  a 

po l icy may depend directly upon one agency ' s  abi l ity to mandate a maj or 

change in the behavior of another. This abi l ity becomes critical as 

agencies acquire responsibi l ity for imp lement ing the soc ial po l i cies of 

the pos itive state . And perhaps nowhere does this situation arise more 

8 
� 

Charles Schultz , The Pub l ic Use of  Private Interest (Washington , 
D . C. :  The Brookings Inst1tution, 1977). 
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bo ldly than in the administration o f  federal regul atory po l icy as it has 

evolved over the last two decades . 

Charles Frankel has noted a "maj or shi ft in our civi l i zation ' s  

center o f  gravity--the emergence o f  scienc e ,  technology and bureaucracy 

as the great driving enterpri ses of modern society . "
9 

These  three 

el ements merge strikingly in the arena of contemporary federal regul atory 

po licy . Hi storically,  these po licies focused essentially on economi c 

obj ectives . Independent commissions were establi shed-to impl ement 

po l icies designed to prevent free-market inequities and abuses (anti-

trust violations and price-fixing) , to improve the qual ity and vo lume 

f . d h h d b ' d '  
1 0  

o serv1ces , an t o  promote commerce t roug grants an su s 1  1es . 

With few exceptions , agencies such as the Interstate Commerce Commission , 

the Federal Trade Commiss ion , and the Federal Communications Commiss ion 

were structured to oversee particul ar industries (e . g . , rai lroads) 

rather than part icul ar probl em areas common to industry in general 

9charles Frankel , The Democratic Prospect (New York : Harper & Row , 
1962) , p .  8. 

1 0several excell ent treatment s of traditional economic regulation 
are Paul MacAvoy, The Regul ated Industries and the Economy (New York : 
W .  W .  Norton and Company , 1979) and The Cr isis  of  the Regulatory 
Commi ssions (New York : W .  W .  Norton and Company , 1 970) ; Robert E .  Cushman , 
The Independent Regul atory Commissions (New York: Oxford University Press , 
1 94 1) ; Henry J .  Friendly,  The Federal Administrative Agencies (Cambridge : 
Harvard University Pres s ,  1 962) ; Louis M .  Kohlmeier , Jr . ,  The Regu lators : 
Watchdog Agencies and the Public Interest (New York : Harper and Row , 
1 969) ; James E .  Anderson,  Emergence of the �lodern Regul atory State 
(Washington , D . C . : Pub l ic Affairs Press , 1962) ; and David M.  We lborn , 
Governance o f  Federal Regul atory Agencies ( Knoxvil le : The University 
of Tennessee Pres s ,  1 977) . 
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(e . g . , occupational safety) . l l  And each was "more or less mandated to 

protect as we l l  as regul ate" the industry under its j urisdiction .
1 2  

The 

1 3  
epitome o f  Downs ' is sue-attention cyc l e ,  these agencies were portrayed 

by scho l ars as either "captured" by industry , 1 4  operat ing exclus ive ly in 

h 
. 

l f  . 1 5  
t e1r own s e  -1nterest , or operat ing--as ori ginal ly intended--to 

. d 
. 16  prot ect 1n ustry 1nterests . 

In contrast , the pol i cies col l ect ively known as the "new so·cial 

regulation" focus primarily on attaining noneconomic obj ectives through 

agencies structured to oversee part icular problem areas ( e . g . , pol lution 

1) th h . 1 . d . 1 7  
contro ra er t an part1cu ar 1n ustr1es . As such , they typ ical ly· 

affect most aspects o f  a regulatory target ' s  operations . Agencies such 

as the Occupat ional Safety and Health Administration , the Consumer Product 

Safety Commiss ion ,  and the Environmental Protection Agency affect health , 

consumer prot ect ion , and environmental po licies that trans cend industry 

l l Paul H .  Weaver , "Regulation , Social Pol i cy ,  and Class  Confl i ct , "  
The Pub l ic Interest (Winter 1978) : 45-6 3 .  

1 2 Ibid . , p .  4 7 .  

1 3Anthony Downs , "Up and Down with Eco logy -The Issue -Attent ion 
Cycl e , "  The Publ ic Interest (Summer 19 72) : 38-50 . 

1 4samuel P .  Hunt ington , "The Marasmus of the ICC : The Commiss ion , 
the Railroads , and the Pub l ic Int erest , "  Yare Law Journal 61  (April 1952):  
467-509 . 

1 5James Q .  Wi l son , "The Dead Hand o f  Regul at ion , "  The Pub l ic 
Interest (Fal l 1971) : 39- 5 8 .  

1 6
Gabriel Kolko , Rai lroads and Regul ation 1877- 1916  (Princeton : 

Princeton University Press , 1 965) . 

1 7Wi l l iam L i l ly and Edward Mil l er,  "The New Social Regulat ion , "  
The Pub l i c  Interest 47 (March 1977) : 28-36 . 
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boundaries and cut to the quick of organizational functions. Moreover, 

they are charged exclusively with controlling rather than promoting 

industry activities. Implementing agencies are presumably less. vulner-

able to agency capture as relationships are said to reflect adversarial 

rather than cooperative characteristics. Consequently, the "cozy 

triangle" is replaced by an alliance of the implementor, public interest 

18 groups, and the press. 

Just as the substance and organization of regulatory policy 

implementation have evolved, so too has its context. Most conspicuous 

in promoting this development is the changing service provision role 

assigned to the federal government by the positive state philosophy. 19 

Richard B. Stewart suggests the contemporary commitment to this role 

when he asserts that "given the enormous expansion of governmental 

activity • • •  the distinct spheres of private and governmental activity 

20 have melded." Consequently, activities of federal agencies, either 

serendipitously or by specific legislative design, fall increasingly 

within the ambit of the implementation responsibilities of other 

18 Weaver, "Regulation, Social Policy, and Class Conflict, " 45-63. 

19
For an excellent summary of the effect of the positive state 

philosophy on the contemporary state see Kenneth J. Meier, Politics and 
the Bureaucracy: Policymaking in the Fourth Branch of Government (North 
Scituate: Duxbury Press, 1979) and Charles A. Reich, "The New Property," 
The Public Interest (Spring 1966): 57-89. Those portraying government 
as the ultimate provider and guarantor of essential services include, 
among others, Peter H. Schuck, "Litigation, Bargaining, and Regulation," 
Regulation 3 (July/August 1979): 26-39; and John H. Shenefield, "Govern­
ment Enterprises-A New Frontier for Regulatory Reforms," Regulation 3 
(November/December 1979): 16-18. 
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federal agencies . ·As a consequence , policy often must be effected in 

an intragovernrnental context . In the extreme case of  the new social 

regulation , this can involve one federal agency being legal ly charged 

with signi ficant ly  changing the behavior of another . 

But how, to what extent, and under what circumstances , can national 

policy be impl emented in instances where one federa l agency must ho ld 

another accountab le to the law? John Schenefield  suggests the magnitude 

of the problem : 

Precisely because a particular pub l ic authority is acting on 
behal f of a generalized public interest, it may cease to be 
subj ect to l aws that frame the rest of the marketplace-laws 
on disclosure , anti trust ,  sometimes even health and safety . 
Service to the pub lic interest at l arge leads to avoidance 
of public  responsibility . 2 1  

Simi larl y ,  James Q .  Wi l son and Patricia Rachal ask , "Can government 

regulate itsel f?"
22 

They conclude that the more a regul atory pol icy 

affects a target agency ' s  miss ion or decision-making autonomy , the more 

likely that agency wi l l  res ist the changes in its behavior the pol icy 

requires .  They reason that because the behavior to be al tered sterns 

from a target agency ' s  pursuit of its own pol icy responsibil ities, it 

can be perceived antagoni stic to the agency ' s  abi l i ty to real ize  its 

mission or capable of alienating its cl ientele . A pol icy impl ementation 

dilemma consequently arises ; one inimical to the best interest of the 

public . This occurs as the agency actively opposes the appl ication o f  

2 1
shenefiel d ,  "Government Enterprises , "  1 8 .  

22
wi l son and Rachal ,  "Can Government Regul ate I tsel f? , "  3- 14 . 
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regulatory policy t o  its operations , mobi l i zing--wherever and whenever 

possibl e--those who share its opposition to pol icy impl ementation . 

The Pol icy Implementation Dilemma 
in the Tennessee Valley 

The EPA/TVA po l lution control experience provides an especially  

appropriate l aboratory for studying the pol icy impl ementation dilemma . 

During the 1970 ' s  the EPA , as the federal agency responsib l e  for 

implementing the C l ean Air Act (CAA) and the Federal Water Pol lution 

Control Act (FWPCA) , and the TVA , as a federally  owned corporation 

spawned during the New Deal to fashion economic development in the 

Tennes see Val ley,  col l ided over national environmental standards . Unl ike 

prior federal pol lution control statutes ,  the CAA and the FWPCA specifi-

cal ly authorized the Environmental Protection Agency to hol d  al l federal 

facil ities accountab le to national air and water qual ity standards. 

These mandates were vi ewed necessary since the voluntary compl iance 

record of federal facil ities with past environmental l egi s l ation was 

regarded by some as a public embarras sment. According to Representative 

Wi l l iam L . . Springer : 

One o f  the most frustrating aspects of . . . pol lution 
l egi slation is the presence of l arge federal insta l l ations 
either operated directly by the government or under its 
direction wh ich contaminate the atmosphere on a l arge scal e .  
How can we expect cooperation or credibil ity [from private 
sources] . . .  when the instal l ations contro ll ed by Unc l e  Sam 
are some of  the worst pol luters?2 3  

2 31 1 6 Congressional Record 1 9 ,  207 ( 1 970) . 
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There was perhaps no more · visible , and critics would argue no less  

repentant , federal pol luter than the Tennes see Val l ey Authority . S ince 

its inception in 1 933 the TVA had , through a cumulation of administrative 

decisions , evo lved into the l argest el ectrical power producer in the 

United States .
24 

As power demands in the TVA service area expanded over 

the years , so too did TVA 's mix of fue l  sources for generating that power . 

The generating capacity of its heralded hydroelectric dam syst em was 

outstripped during and after World War I I  by an influx of industrial and 

government insta l l ations seeking low-cost e l ectrici ty .  The agency turned 

at that point to steam plants ·fired by the abundant , inexpens ive coal 

reserves of its native Appalachia . As demand increased again during the 

late 1950 ' s  and early 19 60 ' s ,  TVA made a commitment to nuc lear energy 

unprecedented in the util ity industry . Beginning in 19 65 and continuing 

during the early 1 970 ' s ,  TVA committed itself to pl acing on l ine seventeen 

1 . . 1 . 25 
nuc ear generat1ng un1ts at seven nuclear p ant s 1tes . 

Whi le intended to ame l iorate its power generating woes , TVA' s 

decisions to enter the coal and nuclear fuel  cycl es created a ·  new 

24see Victor C .  Hobday , S parks at the Grass Roots (Knoxvi l l e :  The 
University of Tennessee Press , 1 969) ; Roscoe C .  �1artin , TVA : The First 
Twenty Years (Kingsport : The University of Tennes see Press and The 
Un ivers ity of Alabama Press , 1 9 56) ; Lawrence L .  Durisch and Robert E .  
Lowry , "The Scope and Content of Administrative Decis ion -The TVA 
I l lustration ," Public Administration Review 4 (Autumn 1953) : 2 19-226 ; 
Charles t-1. Stephenson , "Admini stra tive Decision Revisi ted : TVA Experience 
Since 1953" (unpub li shed paper , The Tennessee Va l ley Authority , Knoxvil l e , 
1975) ; North Cal lahan , The TVA: Bridge Over Troub led Waters (New York : 
A .  S .  Barnes and Company , 1980) . 

25Tennessee Va l l ey Authority , Annual Re port of the Tennessee , Val l e y 
Authority: 1975 (Knoxvi lle : TVA , 1975) , pp . 47-48 . 
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problem : how to best cope with the environmental prob l ems caus ed·by · 

such techno l ogies . I n  the case of coal , toxic sul fur dioxide (S02 ) is 

one of the inherent by-products of the coal combustion process .
26 

Simi larly , nuclear plants are distinctly noted, among other things , for 

the ecosystem damage they impose on the aquatic l i fe of lakes and ponds 

27 
providing water as a coolant for reactor cores . As one would expect 

both po llutants had aroused sufficient alarm among environmentali sts·to 

stimulate specific l egis lative proscriptions, albeit ones premised on 

questionabl e  knowledge , and untested institutional enforcement capacity . 

Sul fur dioxide was one of the six air pol lutants that EPA was 

required to control under the Cl ean Air Act of 1970 .
28 

Pursuant to this 

Act , the agency was to issue primary and secondary ambient air qual ity 

and emission standards for limiting S02 concentrations in the environment . 

Primary standards were to be set so as "to protect the public  heal th" 

29 while  "al l owing an adequate margin of safety . "  The more stringent 

secondary standards were des igned to protect the public wel fare 

30 
(vegetation ,  wi ldlife ,  material s ,  etc . ) .  The primary standards for 

26
Lettie McSpadden Wenner, One Environment under Law (Paci fic 

Pal isades : Goodyear Publishing Company , 1 976) , pp . 39-40 . Thermal 
pol lution is also a problem with coal steam plants , but because they do 
not generate. anywhere near the amount of heat that nuc lear plants do, 
it is typical ly  a much les s severe one . 

27oavid Howard Davi s ,  Energy Politics , 2d ed . (New York : Saint 
Martins Press , 1978) , pp . 191-192 . 

28
the Clean Air Act of  1 970 , Pub . L. No . 91-604 . Henceforth cited 

as the CAA of 1970 . 

29
cAA o f  1970 , Sect . 109 . 

30
Ibi d .  
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SOz were originally  to be met by  May 3 1 , 1 975 , and the secondary 

standards within a "reasonab le" period of time . 3 1  These standards 

appl ied to stationary sources of S02 pol lution such as TVA ' s  coal- fired 

s team plants , with the standards of performance sel ected by EPA requiring 

"the ,application. of the best system of emissions reduct ion • . •  [that] 

32  the administrator determines has been adequately demonstrated . "  

Simi l arly , thermal pol lution control was one of EPA ' s responsi-
. 33 b i litics under the Federal Water Pol lution Control Act . Prior to the 

enactment of comprehensive amendments to that Act in 1 972 , EPA was 

responsib le  for approving state thermal standards , for imposing its own 

requirements should a s tate fai l  to act ,  and for enforcing thes� 

regulations should it so des ire . With the enactment of the 1 972  

amendments , EPA had to estab l ish national ly uniform , techno logy-based· 

effluent l imits for major sources of thermal po l lution s1,.1ch as TVA' s 

prospective nuc lear plants . By 1977 the agency was to hol d  thermal 

dischargers accountab l e  to standards premi sed on the appl ication of the 

"best practicab l e  control techno logy currently avai lable (BPT) as 

d . d b h d . . "34 eterm1ne y t e a m1n1strator . To do so it was to administer a 

permit system whereby pol lution sources could be denied operating permits 

for fai l ing to comply with thermal pol icies . 

31  CAA o f  1 970 , Sect . 1 1 0 .  32cAA of  1 970 , Sect . 1 1 1 . 

33The Federal Water Pol lution Control Act of 1972 , Pub . L .  9 2 - 5 00 
( 1972) . Henceforth cited as the FWPCA of 1 972 . Prior to EPA ' s  creat ion 
in late 1 9 7 0 ,  the Interior Department was the federal agency responsible 
for overseeing the development of these standards .  

34FWPCA of 1 972 , Sect . 30 1 .  



16 

The TVA ' s  commitment to coal and nuc lear technolog ies , and the 

EPA ' s  statutory responsibil ity to control the S02 and thermal pol lution 

spawned by these technologies , combined to place the two federal 

agencies on a collision course . Two major confrontations occurred 

during the 1970 ' s .  In the first ,  ten of TVA ' s twelve coal-fired steam 

plants were j udged by E PA to be in viol ation of S02 emiss ion l imits 

promulgated under the CAA . In  the second , EPA issued and sought to hold 

TVA accountable  to thermal pollution standards at its nuc lear plants 

that the l atter fe l t  were overly stringent . EPA ' s interpretation of 

each l aw required extremely costly  technological and behavioral changes 

by the TVA ; 35 changes that would both j eopardize TVA ' s  leadership as a 

"yardstick" for low-cost energy production and severely encroach upon 

its traditiona l  decision-making processes . 

TVA ' s  responses to EPA ' s implementation of each statute differed 

markedl y .  Within one year aft�r EPA expressed its concern , TVA agreed 

to instal l  cooling towers to comply with thermal po l lution s tandards 

at its Brown ' s  Ferry nuclear plant . This  was done despite ongoing 

discuss ions with EPA over their neces sity . Moreover ,  within two years 

this  commitment to cool ing towers was extended to al l TVA nuc lear plants , 

present and proj ected . Once again,  however , this was done amidst 

continuing controversy over the appropriateness of their installation . 

In contrast , since mid- 1972 prolonged , often rancorous interagency 

35Th . 1 e cap1ta cost 
dol lars . Capital costs 
after the initial $1 . 02 
district court judge in 

for meeting thermal standards was $640 mi l l ion 
for meeting S02 regulations totaled $760 mi l l ion 
bi l l ion.settlement was revised by a federal 
Nashvi l l e  in December of 1980 . 
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debate ensued over EPA ' s implementation of  S02 emission standards as 

they apply to TVA coal-fired power plants . This debate cont inued until 

late 1978 when a consent agreement negotiated �y the two agencies was 

approved by the TVA Board of Directors . The consent ·agreement was 

secured only after TVA' s persistent arguments against impl ementation 

were taken to the EPA, the Congress, the federal j udiciary, the states, 

and the public at large . In the end TVA yielded to the EPA implemen­

tation effort, but only after a determined, at times very nearly 

successful, campaign to resist it . 

Why were EPA ' s experiences with TVA during the implementation o f  

these two po licies s o  di fferent ? Both policies required substantial 

monetary commi tments and operat ional changes by the TVA if they were to 

be successful ly applied to that agency . And both intruded substantially 

on TVA ' s decision-making autonomy . There is a growing body of  implemen­

tation literature available which may provide some ins ight into thi s 

question . 

Pol icy Im 

Whi l e  po litical scientists have increasingly turned to the study of 

public pol icy, particular aspects of that process have received more 

attention than others . Most scrutini zed have been the socioeconomi c 

determinants of policy , the processes of demand articul ation and po licy� 

making, and the impact of policy . Less examined, until recently, has 

been the policy imple�entation process . As broadly defined by Mazmanian 
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and Sabatier , implementation i s  "that which takes place between the 

formal enactment of a program by a legis l ative body (or , in some 

ins tances ,  a chief executive or the courts) and its intended and 

unintended impacts ,36 
Other popular definitions of the concept 

inc lude: "the interaction between the setting of goals  and actions 

geared to achieve them" ; 37 the "abi l ity to forge subsequent l inks in the 

causal chain so as to obtain the des ired results";
3 8  

the "moving from a 

decis ion to operations in such a way that what is put into place bears 

a resembl ance to the decis ion Common to al l ,  however, is  

an emphasis  on the activities directed toward effecting public po licy .  

Heralded by the demise  of  the c lassic pol itics/administration 

dichotomy , and guided by a conventional wisdom that indicts bureau-

patho logies as the disspoil ers of national po l icy goals , a multi-

discipl inary rush to understand the impl ementation process has occurred . 

Case studies of  impl ementation have pro l i ferated , most notably in the 

pol icy arenas of  education, employment ,  urban planning , civi l rights , 

and environmental qual ity .  What is more , several res earchers have 

developed conceptual frameworks for studying imp l ementation by integrating 

the findings of these studies . With the apparent s l ippage between 

36
oanie l Mazmanian and Paul Sabatier , "Symposium on Success ful 

Pol icy Impl ementation, " Pol icy Studies Journa l 8 ( 1 980) : 531 . 

37 
Jeffrey L .  Pressman and Aaron B .  Wi l davsky, Impl ementation 

(Berkeley : University of  Cal i fornia Press , 1973) , p .  xv . 

38
Ibid . 

39
walter Wil liams , "Special Is sue on Imp lementat ion: Editor ' s  

Comments , "  Pol icy Analysis 1 (Summer 1975) : 45 1 .  
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"ambition and accomplishment , legislation and execution , promise and 

40  
performance , "  it is now widely as sumed that knowledge of the imp l emen-

tation process i s  crit ical to a ful l  appreciation of contemporary 

1 . . 1 1 . f 4 1  p o  1t1ca 1 e .  

Those studying the impl ementation of policy by admini strative 

agencies have typical ly  focused on the obstacles posed to it by adminis-

trative federal ism. Examined most'frequently have been nat ional 

distributive and redis tributive po l icies that have met with implemen-

tation fai lure rather than success . Researchers often portray a pol icy 

as frustrated ,  wittingly or unwittingly ,  by the myriad of actors whose 

. . . d ff . 4 2 
A d. Ch 1 0 J agreement 1 s  requ1re to e ect 1t . ccor 1ng to ar es . ones , 

opportunities for impl ementation to go awry in this fashion occur during 

three analytica l ly distinct sets of implementation activities . The 

first set , known as organi zation , deals  with "the establishment of units 

and methods for putting a program into effect . "4 3 
The second is concerned 

with the "transl ation of program l anguage into acceptable  and feas ibl e  

40
Mark H .  Moore and Graham. T .  Al l ison , "Introduction, " Pub l ic Pol icy 

(Spring 1 978) :  152 . 

4 1 Kenneth M .  Do lbeare and Phi l ip E .  Hammond , The Schoo l Prayer 
Decisions : From Court Policy to Local Practice (Chicago : University of 
Chicago Press , 1 971) . 

4 2
Pres sman and Wildavsky , Implementation; Al fred A.  Marcus , 

Promi se and Performance :  Choos ing and Impl ementing an Environmental 
Pol icy (Westport: Greenwood Pres s ,  1980) ; and Eugene Bardach , The 
Impl ementation Game (Cambridge : MIT Pres s, 1977) . 

4 3char les 0 .  Jones , An Introduction to the Study of Public Pol icy,  
2d ed . (North Scituate : Duxbury Press ,  1 977), p .  134 . 
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d '  ' II d • k 
• , 44 

Irectives an IS  nown as Interpretation . The third is label ed 

appl ication and summarizes those activities surrounding the. "routine 

. . [ 1 '  . ] f d b
. 
. . 1145 provision or app Ication o . . •  agree upon program o Jectives . 

I 1 
. . f d 'b d b . . . 46  

mp ementation I S  most o ten escri e as a argaining process .  

Public agencies are said to negotiate rather than dictate national 

pol icy using services , subsidies , and·punitive measures as imp l ementation 

inducements to subnational actors . The response of these actors is  

conditioned by a rational pursuit of self- interest; they tend to  comply  

most readily when the expected uti lities of  compl iance outweigh the 

expected ut i l ities of noncompliance .
47 

What is more , if noncompliance 

is pursued ,  impl ementation becomes a circular bargaining process with 

a l l  participants striving to affect pol icy in whatever forum (pub l ic or 

private) and at whatever stage of the pol icy process deemed appropri ate .
48 

44 Ibid . 45 Ibid . 

4 6He len I ngram, "Pol icy Imp lementation through Bargaining : The Case 
of  Federal Grants- in-Aid , "  Public  Pol icy 25 ( Fal l 1977) : 499-526 ; Mi lbrey 
McLaughlin , Evaluation and Reform : ESEA , Ti tle I (Cambridge : Bal l inger ,  
1 975) ; and Donald Van Meter and Carl Van Horn , "The Policy Impl ementation 
Process : A Conceptual Framework , "  Admini stration and Soci ety 6 ( February 
1 975) : 445-488 . 

47Neal A .  Mi lner , The Court and Local Law Enforcement : The I mpact 
of Miranda ( Beverly Hil l s : Sage Pub l ications , 1 9 7 1 ) ;  and Haro ld Luft , 
"Benefit Cost Analysis and Public Pol icy Implementation , "  Pub l i c  Pol icy 
24 {Fa l l  1976) : 4 37-462 . 

4 8
Martin Rein and Francine F .  Rabinovi t z ,  "Impl ementation : A 

Theoretical Perspective , "  in American Pol itics and Public Polic , eds . 
Walter D .  Burnham and t-fartha W .  ein erg Cam n ge: MI T Pres s ,  1978) , 
pp . 205 - 2 l l ; Paul Anderson , "Impl ementing Air Pol lution Control Pol icy : 
The Sulfur Dioxide Emi s sion Limitations Program in Ohio , "  in Energy and 
Environmental I ssues : The Making and Impl ementation o f  Pub l ic Policy,  
ed . Michael Steinman ( Lexington : Lexington Books , 1979) , pp . 1 1 7-136 ; 
and Leonard Goodwin and Phyl lis  Moen , "The Evolution and Impl ementation 
of Fami ly Wel fare Policy , "  Pol icy Studies Journal 8 ( 1980) : 633-65 1 .  
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Researchers have also found that certain factors tend to condition 

implementation . For purposes of  di scuss ion , these can be,divided into 

three analytically distinct categories :  organizational ,  technoscience , 

and sociopolitical . These factors , and the manner in which each is 

said to affect imp l ementation , fol l ow . 

Organi zational Factors 

Those  studying implementation suggest that organi zational character-

istics are the richest source of factors conditioning pol icy impl emen-

tation . Given the propensity of Congress to del egate authority to 

federa l agencies , and the discretionary l atitude public  managers enj oy 

whi le carrying out policy, this- is not surprising. Bureaucratic decision-

49  making is indeed "the core of  modern government . "  

One factor found especial ly critical to impl ementation i s  the 

institutional mission of the agencies involved . The 'concept o f  ins titu-

tional mission refers to an organization ' s  dominant official philosophy 

d . . . ' d  1 
so 

or a m1n1 strat1ve 1 eo ogy . I t  is  identi fiable  in an agency ' s  

h . 1 d d d . . . 
5 1  

d tee n1ca programs , proce ures , an ec1s1on prem1ses , an represents 

the "vi ew held by the dominant group in the organization" about what its 

49carl J. Friedrich , Constitutional 
York : Harper and Row , 1937), p. 124. 

Government and Pol itics (New 

50Phi l ip Sel znick , Leadership in Administration (New York : Harper 
p .  1 4 ; W .  Henry Lambright , Governinf Science and and Row , 195 7), 

Technology (New 

5 1 I bid . 

York : Oxford University Press , 1976 , pp . 145-147. 
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b'l't' d d should be.
52 capa 1 1 1es an en s Should implementing or target agency 

officials ·subscribe to a mission inconsistent with, alien to, or hostile 

toward a particular policy, long-term implementation delay is highly 
53 probable. Since organizations tend to zealously protect their 

institutional missions from substantial alteration by external agency 

actors, policies perceived as affecting the ability of an agency to 

realize its mission can meet strong resistance. It is generally felt 

that a policy seriously affecting an agency's missio� is significantly 

more difficult to implement than one that affects it only very little 

or not at all. 

The complexity of joint action is a second factor found to be an 

. 11 f 1 d' f . 1 . f '1 
54 espec1a y.power u pre 1ctor o 1mp ementat1on success or a1 ure. 

The concept refers to the number of individuals, aside from implementors 

52Morton H. Halperin, Bureaucratic Politics and Foreign Policy 
(Washington, D. C.: The Brookings Institut;i.on, 1974), p. 28. 

53wilson and Rachal, "Can Government Regulate Itself?, " 3- 14; 
Beryl A. Radin, Im lementation, Chan e, and the Federal Bureaucracy 
(New York: Teachers Col ege Press, 1977 ; Jerome Murp y, State Education 
Agencies and Discretionary Funds (Lexington: Lexington Books, 1974); 
Morton H. Halperin, "Implementing Presidential Foreign Policy Decisions: 
Limitations and Resistance, " in Cases in Public Policy-Hakin�, ed. 
James E. Anderson (New York: Praeger Publishers, 1976), pp. 08-236; 
Richard Weatherly and Michael Lipsky, "Street Level Bureaucrats and 
Institutional Innovati<:>n: Implementing Special Education Reform, " 
Harvard Educational Review 47 (May 1977): 171-197; and Rufus P. Browning, 
Dale Rogers Marshall, and David H. Tabb, "Implementation and Political 
Change: Sources of Local Variations in Federal Social Programs, " Policy 
Studies Journal 8 (1980): 616- 632. 

54
Pressman and Wildavsky, Implementation; Marcus, Promise and 

Performance; and Bardach, Implementation Game. 



23 

and target populations , whose agreement with a pol icy is  neces sary 

before it can be ful ly implemented . I t  is  proposed tha t  "the price of 

h • 1 • • d 1 II f • 1 • 
55  

t 1s u t1mate agreement 1s e ay  o 1mp ementat1on .  De lay i s  thus 

seen as a "funct ion of the number of deci sion points , the number of 
' 56 

participants at each point , and the intensity of their preferences . "  

The greater the number o f  decis ion points and participants ,  and the more 

negative their views toward a pol icy , the longer implementation de lay . 

A third factor associated - with this  category is  the disposit ion of 

the actors invo lved in imp lementation . Two aspects of  actor attitudes  

predominate . First , the atti tudes of imp lement ing or target agency 

offic ial s  toward the policy can be critica l . Re searchers suggest that 

the less  positively disposed officials  are , the more like ly implementat ion 

wi l l  be lax or challenged , and the less l ikely it  wi l l  be successful in 

the short term .
57 

These attitudes usua l ly are based on technical or 

legal grounds and deal with the feasibi lity of the pol icy on these 

dimensions . Secondly , the attitudes of implementors toward app lying 

available enforcement resources can condition implementation . Whi l e  

s tatutes norma l ly provide such resources , these vary in effectiveness . 

55
Pressman and Wi ldavsky, Implementation, p .  1 1 6 .  

56
Ibid . , p .  1 1 8 .  

57
Martha Derthick, New Towns In-Town (Washington , . D . C . : Urban 

I nstitute , 1972) ; Rufus P .  Brown1ng and Da le Rogers Marsha l l ,  " Impl emen­
tation of Model Cities and Revenue Sharing in Ten Bay Area Cities : 
Design and First Findings , "  in Public Pol icy Making in a Federal System , 
eds .  Charles 0 .  Jones and Robert D .  Thomas (Bever ly Hi l l s : Sage Publi­
cat ions , 1 976) , pp . 1 9 1 - 2 H

i
; and David H .  Tabb , " Imp lementation and 

Pol i tical Change : · sources of Loca l Variations in Federa l Social Programs , "  
Pol icy Studies Journal 8 ( 1 980) : 6 16-632 . 
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Tax credits or fines may prove insufficient , threatened funding cut-offs 

may lack credibi lity , and agency staffing may be inadequate to apply 

sanctions no matter how promi sing they might be . Should implementation 

targets perceive these resources weak , or impl ementors reluctant or 

unabl e  to apply them , impl ementat ion delay is extremely l ikel y .
58 

The manner in which po licy is communicated is a fourth organi zational 

factor said to condition impl ementation . It  is useful to think of  

implementation as  a two-step communi cation proces s .  Firs t ,  Congress 

must adequately express its intentions to implementing agencies . The 

clarity of statutory language is critical in this regard . Second , 

implementors must communicate their interpretations o f  the statute to 

target popul ations . They do this by promulgating administrative rul es 

and regulations . Problems capable of disrupting impl ementation can arise  

during each of these steps . The neces sity �or coal ition bui lding during 

the l egi s l ative proces s ,  the comp l exity o f  contemporary probl ems , the 

tendency for legi s l ators to avoid pol itical ly ' unpopular decis ions , and 

the procl ivity to use l egis lation for symbolic effect , all  mi litate 

against unambiguous statutory language . In the process they can also 

undermine the clarity and cons is tency o f  rules promul gated by imp l ementing 

58
Jones , I ntroduction to Stud of  Publ ic Po li cy , Chap . 7 ;  Bruce P .  

Bal l ,  "Water Po utlon an Comp 1ance Dec1s1on Ia 1ng , "  in Public Pol icy 
Making in a Federal System , eds . Charles 0 .  Jones and Robert D .  Thomas 
(Beverly Hil ls: Sage Publications, 1976) , pp . 169-187 ; and Matthew 
Holden , Jr . ,  "Pol itical Bargaining and Pol lution Control , "  in Pol itics 
and Economic Pol icy-Making, ed . James E .  Anderson (Reading: Addison­
Wes ley Publ ishing Company, 1970) , pp . 433-452 . 
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officials . The more ambiguous the language of a statute , the more 

susceptibl e  to oppos ing interpretations it becomes, and consequent ly,  

the more likely it wi ll  be chal lenged during impl ementation .
59 Simi larly , 

should rules become confus ing , logical ly inconsistent , or perceived as 

60 
vaci l l ating , inordinate implementation del ay becomes l ikely as wel l .  

The final organi zational factor is the degree to which those 

involved in implementation anticipate future interaction . Obvious l y ,  

the necessity for continuing involvement varies a s  to frequency and 

variety of  contacts . I nteraction can be episodic or recurring , l imi ted 

to one issue or applicable to many . Researchers suggest that implemen-

tation is facilitated if actors foresee continuing contacts over a · range 

f . 61  
0 tOpiCS . Under such circumstances , participants tend to as sume more 

concil iatory, less uncompromis ing impl ementation attitudes .  These 

attitudes are attributed to the anxiousnes s of a l l  concerned to expedite 

future contacts deal ing with the same po l icy , and to their des ire to 

prevent animo s ities from coloring interaction on other matters . 

59George C. Edwards I I I  and Ira Sharkansky , The Pol icy Predicament: 
Making and Implementing Publ ic Pol icy (San Francisco : W .  H .  Freeman and 
Company , 1978) , Chapter X ;  Paul A. Sabat ier , "Regul atory Pol icy-Making: 
Toward a Framework o f  Analys is , "  Natural Resources Journal 17 (July 1 977) : 
4 15-460 . 

60Robert T .  Nakamura and Frank Sma l l wo�d ,  The Pol itics o f  Pol icy 
Implementation (New York: S�int Martins Press , 1980) ; and Nel son 
Rosenbaum, "Statutory Structure and Pol icy Impl ementat ion : The Case o f  
Wetlands Regul ation , "  Po l icy Studies Journal 8 (1 980) : 575-596 . · 

61Hol den, "Po l it ical Bargaining and Poll ution Contro l , "  pp . 4 33-452 ;  
and Bal l ,  "Water Pol lution and Compi iance Decision Making , "  pp . 169- 1 87 . 
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Technoscience Factors 

Technoscience-a hybrid concept adapted from the writings of Dwight 

Waldo-is a convenient shorthand term for referring to the scientific 

and technical facto�s said to condition implementat ion . 62 Whi l e  pol icy 

is increasingly premised on social and natural science theory , the 

quality o f  these theories varies . Indeed , many are widely cha l l enged 

by members o f  the scientific community . The Economic Opportunity Act , 

for examp l e ,  was repeatedly chal l enged for relying on the theoret ical 

assumption that poverty was partial ly  attributab l e  to feel ings of 

personal inefficacy and could thus be "treated" by increasing the pol itical 

participation of low- income cit izens . And the FDA ' s  ban on saccharine 

has been excoriated for relying on the theory that there is no acceptab l e  

ingestion thresho ld for the substance . Simil arly , disagreement over 

appropriate "technologies" or "techniques" for rea l izing pol icy goal s  

can arise among professionals  concerned with such questions . Social 

workers , for examp l e ,  may disagree in their approaches to improving a 

cl ient ' s  feel ings o f  personal dignity, some counsel ing direct provis ion 

of  services and others income trans fers . Or the que stion of aerial 

versus ground spraying of insecticides , as recent ly occurred in 

Cal ifornia with regard to the medfly ,  can seriously  split  health 

professionals . 

62see Dwi ght Wal do , "Refl ections on Technoscience Po l icy and 
Administrat ion in a Turbulent Mileau , "  a paper presented at the 
Conference on Pub l ic Science and Administration at the Univers ity o f  
New Mexico , Albuquerque , September 1 969 . 
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Prior research suggests that the more controvers ial the theory 

underlying a pol icy , the more l ikely wi l l  cha l l enges to implementat ion 

occur , and the more di fficult wi l l  that pol icy be to impl ement in the · 

63 short-term .  Disagreement provides the po�ent ial for marshal l ing 

credibl e  evidence against the appropriateness of a pol icy , and for a 

display o f  implementor uncertainty and timidity about appl ying it to 

implementat ion targets . Simi larly , should pro fessionals in general 

disagree over technique , or s:hou� d professionals spec ifica l ly charged 

with impl ementation publicly dis agree , impl ementation delay is l ikely .
64 

Again, disagreement becomes a bargaining resource to those  opposed to 

a policy . 

Sociopol itical Factors 

Res earchers aver that changing social and economic conditions , and 

the shi fts in publ ic attitudes and pol itical agendas they engender , p l ay 

a critical ro l e  in conditioning impl ementation . Pub l ic administrationists 

have long recogni zed that agencies do not operate in a pol itical vacuum . 

There exists a cons tellation of actors operating in the "pol icy space" 

63Giandomenico Maj one , "Process and Outcome in Regul atory Decision­
Making , "  American Behavioral Scientist 22 (May/June 1 979) : 561 -683 ; 
Paul Sabauer and Daniel Mazmanian, "The Impl ementation of  Pub l ic Pol icy : 
A Framework of Analys is , "  Po l icy Studies Journa l 8 ( 1980) : 538-560 ; 
Stephen Zwerl ing , Mass Trans it and the Po l itics of Techno logy: A Study 
of  BART and the San Francisco Bay Area (New York : Praeger , 1974) ; and 
Richard J .  Tobin , The Social Gamble ( Lexington : Lexington Books , 1979) . 

64
George C .  Edwards I I I :.  Impl ementing Pub l i c  Policy (Washington , 

D . C . : Congressional Quarterly , Inc . , 1 980) ; and John Whitaker,  Striking 
a Balance (Washington ,  D . C . ·: American Enterpri se  Institute ,  1 976) . 

· 
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o f  an agency that can affect its behavior . 65 
One influential component 

of  this  extra-organizational environment is the conste l l ation o f  actors 

that compri se its subsystem . 66 Th is system cons ists of agency official s ,  

c l ientele groups o f  the agency , and key members o f  congressional 

committees charged with overseeing
.
agency activit ies . A s econd signi f-

i cant component cons ists o f  actors whose interest in agency behavior 

i s  episodic ,  l imited so lely to those deci sions that periodical ly impinge 

on their activit ies or fal l under the rubric o f  their institutional 

responsibi l iti es in a democratic society . 

The existence o f  these two components suggests that agency behavior 

can be influenced by a myriad of po l itical actors drawn from a l l  l eve l s  

o f  the system;  and al l are capable  of  influencing implementat ion a s  wel l .  

These inc
.
lude el ected executive and l egis lat ive o ffici al s ,  j udges , 

pol itical parties , the mas s media,  and interest groups . Those 

uncomfortabl e with a policy attempt to mobi liz� those  el ements in the 

environment o f  implementing agenc ies who share a stake , material or 

ideological , in reformul ating po licy through executive , legi s l ative , or 

. d '  . 1 h 1 67 J U  1c1a c anne s .  The same strategy is pursued by impl ementors 

confronted by an uncooperative target population . Attempts are made to 

65
Anthony Downs , Inside Bureaucracy (Boston : Litt l e ,  Brown and 

Company , 1967) • 
. 

66J .  Leiper Freeman, The Pol itical Process , 2d ed . (New York : 
Random Hous e ,  1 965) ; Emmette S .  Redford , Democracy in the Administrative 
State (New York : Oxford University Press ,  1 969) ; and Douglas Cater ,  
Power in  Washington (New York : Random House , 1 964) . 

67 
. 

. . 

Wi l son and Rachal ,  "Can Government Regulate Itsel f? , "  3-14 ; 
Bardach , Impl ementation Game ; and Rein and Rabinovit z ,  " Impl ementation : 
A Theoretical Perspective , "  pp . 205-2 1 1 . 
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fashion an atmosphere more conducive to implementation through 

mobili zation of politi cal a l l ie s  wherever they may be found and in 

whatever forum avai lable . Consequentl y ,  each · participant wi l l  consider 

the constituency mobi l i zat ion potential of its e l f  and its counterpart 

in deciding courses of action during imp lementation . 

Researchers also suggest that the more incongruous the pol icy is  

with present socioeconomi c conditions and needs , the  more incongruous 

wi l l  it be with the priorities of the po litical· agenda . While  

legis lat ion is  the product of condit ions at a single  point in time , 

implementation must occur over t ime . It  is thus espec ially vulnerabl e  

t o  changing public attitudes and shi fting pol itical agendas inspired 

by altered socioeconomic  fortunes . The more incongruous a pol icy is  

with the current political agenda , the mo re difficult it  wi l l  be to 

implement since po litical all ies wil ling to chal lenge implementat ion 

wi l l  be more abundant for mob i l iz ation . 68 Cons equent l y ,  the more l ikely 

implementation wi l l  suffer significant delay .  

Col l ectively , these three c las sificat ions o f  factors are suggestive 

of  what might be expected in the intragovernmental imp lementation arena . 

Together with Charles 0 .  Jones ' three sets of  impl ementat ion activities , 

they play a central role in the research design of this study . 

68van Meter and Van Horn, "The Pol icy Implementat ion Process , "  445-
448 ; John Quarles , Cl eaning Up Ameri ca (Boston : Houghton Miffl in , .1 976) ; 
and Sabatier , �'Regulatory Policy-Making , "  4 15-4 60 . 
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Research Des ign 

As noted previously,  the purpose  of  this study is two-fold . First , 

it seeks to explore the nature of  the intragovernmental impl ementation 

process , compare it with impl ementation in other context s ,  and as sess 

its impl ications for emerging po licy impl ementation theory . Second , it 

proposes to ascertain the impl ications of intragovernmental pol icy 

implementat ion for the admini strative stat e .  Th e analyt ical technique 

cho sen to accomplish these tasks is the comparat ive case study . Given 

the l ack of empirical research on po licy impl ementation in the intra­

governmenta l  arena , the case study ' s  most tel l ing advantage over other 

designs-in-depth investi gation-promises observat ions and inferences 

currently unavailable  elsewher
-
e .  

Substantively ,  this study i s  a comparat ive cas e anal ys is  o f  two 

instances of  environmental pol icy impl ementation . Both invo lve the 

effort s of  EPA to ho ld TVA accountab le to po licies the l atter felt  

inappropriate . What is signi ficant is that whi le  both cases invo lved 

signi ficant EPA intrus ions on TVA ' s  decis ion-making process ,  and both 

involved several hundred mi l l ion do l lars in expenditures , TVA responded 

different ly  to the two impl ementat ion efforts . The agency compl i ed 

almost immediately with the FWCPA , while  it engaged in pro longed , openly 

confrontat ional noncompliance with the CAA . The two EPA impl ementation 

e fforts , as wel l  as the divergent responses of TVA to them , are compared 

and contrasted . 

To frame the analysis  of the two cases , the study is  organized 

around the three analytically dist inct sets of activit ies reputed by 
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Charl es 0 .  Jones to be most  significant to the implementat ion proces s :  

organization , interpretat ion,  and appl ication . Jones ' categorization 

scheme appears promising since it is sufficiently focused to direct 

attention to part icular impl ementation activities typical ly viewed as 

critical to the process . At the same time it is . sufficient ly broad so 

as not to preclude consideration of previously unident i fied factors . 

Moreover , us ing Jones ' scheme prov ides an in-depth analys is of  what 

can happen as l aws emanate from Congress ,  are int erpreted by imple­

menting federa l bureaucracies , and are applied to part icular situations . 

The analys i s  begins with a des cript ion of  the organizat ional 

structure of impl ementation provided by the Cl ean Air Act and the 

Federal Water Pol lution Contro l Act (Chapter I I ) . Such aspects as the 

statutory ro le of EPA and the states and the enforcement scheme provided 

by each statute are compared and contrasted . This  is  fo l lowed by an 

examination of EPA ' s  evo lving interpretat ion of  the respective st atut es . 

Recounted are the fundamental decisions EPA had to make about congres ­

sional int�nt before it could apply the two l aws spec ifical ly to TVA 

(Chapt er I I I ) . The process and substance of the decis ions rendered by 

EPA are compared and contrasted ,  as is TVA ' s  situat ion relative to EPA ' s  

interpretation . Next , the appl icat ion phase of  EPA ' s  imp lementat ion o f  

the two act s is  analyzed (Chapter IV) . This segment addres ses th e 

principl e  questions wh ich had to be resolved prior to the reso lution o f  

each cas e� the act ions taken by each agency as the questions were 

addressed , and the manner in which they were eventual ly reso lved . 

Differences between the cases are again noted . 
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The data us ed to inform the inquiry are the product o f  two 

investi gative techniques . To chronic l e  the course o f  events ,  documentat ion 

provided by actors involved in each case was extens ively s earched . Those 

providing materials  included representatives of E PA,  TVA , citizen groups , 

and state po l lution control agencies . Ana lyzed were internal agency 

memoranda , interagency communications , and cit i zen group fi l es · and 

corresponden�e deal ing with the two cases . Addit ional sources consul ted 

included newspaper , periodical ,  and legal j ournal accounts of  both the 

cases invo lved and the field of environmental pol icy in general . 

Extensive use was also made of relevant congres sional hearing documents , 

Congres sional Quarterly Almanacs and Weekly Reports ,  and Government 

Accounting Office studies . These were essential for compiling background 

information on the l egis lat ive history and evolution of the Cl ean Air Act 

and the Federal Water Pol lution Control Act . 

Because  thos e studying impl ementat ion suggest that the attitudes 

and perceptions of actors invo lved are critical to that process , the 

second data gathering technique cons isted of semi structured interviews 

with twenty-two such individual s .  Thos e  interviewed included : past and 

present members of TVA ' s Board of  Directors , Offi ce of  General Counsel , 

and Environmental Affairs Divi sion ;  representatives of  the EPA at both 

the Washington and Region IV (Atl anta) levels ; representatives of citi zen 

groups including the Tennessee Environmental Counci l and the League of  

Women Voters ; and state government officials including legislators and 

air pol lut ion control board members . Interviews were conducted in two 

stages . Prel iminary background intervi ews were conducted from July 1979 
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to February 1 980 . Int erviews deal ing with the specifics of each case 

fol lowed from June 1980 through May 1981 . 

With the stage now set for analysis , an examinat ion of the 

organi zational structure of implementation provided by the Clean Air 

Act and the Federal Water Pol lution Control Act is  provided in 

Chapter I I . · The evolution of the acts , as wel l  as a description of 

their substance , is presented . The chapter conc ludes with a comparison 

of the implementation features of each . 



CHAPTER I I  

ORGANIZING FOR POLLUTION CONTROL : 

THE EVOLVING FEDERAL DES IGN 

Pol itical  phi losopher James Harrington once wrote that "the law is  

1 but words and paper without the hands and swords of men . "  Certainly 

in contemporary America the sword brandished tends increasingly to be 

the authority of  the national government . And to the distress of many , 

those _ wiel ding the sword are typical ly the une l ected public managers of  

the  administrat ive state . Yet there is sufficient evidence to  suggest 

that the power of el ected officials to condition the po l i cy swath 

ult imately cut is hardly ins ignificant . 2 One factor found most tel l ing 

is the statutory language Congress provides when specifying units and 

methods for effect ing pol i cy . 3 Such specification, referred to by 

Charles 0 .  Jones as the organi zation activities of imp lementation , is 

regarded by many as a key factor conditioning pol icy succes s or failure . 

1James Harrington , "The Commonwealth of  Oceana , "  in Dictionary of 
Quotations , ed . Bergen Evans (New York : Avenel Books , 1 978) ,  p .  378. 

2see Haro ld Seidman , Politics , Position , and Power , 2d ed . (New 
York : Oxford University Press ,  1 975) ; Theodore J .  Lowi , The End of 
Liberalism (New York : N .  W .  Norton and Company , 1969) ; and Ronald Randa l l ,  
"Pres1dent ial Power versus Bureaucratic Intransigence : The Influence 
of the Nixon Administration on Wel fare Po l icy , "  American Political 
Science Review 73 (September 1979) : 795-8 1 0 .  · 

3seidman , Po litics , Position, and Power ; Sabatier and Ma zmanian , 
" Implementation of Pub l ic Policy , "  5 38-560 ;  and Lowi , End of Liberalism .  

34 
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In this  chapter organi zational aspects of the CAA and FWPCA 

operative as EPA sought to interpret and apply its S02 and thermal 

pol lution pol icies to TVA are described , compared , and contrasted . 

The purpose of the analysis is  to identify organizational differences 

between the two acts that EPA would have to contend with as it performed 

such interpretation and appl ication tasks . After a review of  the hi story , 

logic,  and substance of the implementation design provided by each act ,  

di fferences between the organizational infrastructure for interpreting 

and app lying S02 and thermal pol lut ion pol icy are noted . 

Toward Pol lut ion Contro l in the 1 970 ' s  

The focus of  this study is the E PA ' s  experience with TVA during 

the former ' s  imp l ementation of the Clean Air Act and the Federal Water 

Po l lution Control Act . To be speci fically examined are EPA ' s  efforts 

to apply it s S02 and thermal ·  pollution contro l po l icies to the power 

program operat ions of the TVA during the 1 970 ' s .  The manner in which 

EPA was to pursue these obj ect ives was specifica l ly defined by the 

Congress in each act . This speci fication of unit s  and methods for 

effect ing pol icy , as wel l  as the di fferences extant between the act s , 

are best appreciated by examining the evolution of  their respective 

implementat ion designs . 

It is usual ly wise to counsel , as V .  0 .  Key did , against expect ing 

public  opinion to "emerge l ike a cycl one and push obstac l es before it . ,A 

4v .  o .  Key , Jr . ,  Public  Opinion and American Democracy (New York : 
Knopf, Inc . ,  1961 ) , p .  14 . 
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Yet most agree that public  opinion did j ust that during the problem 

identi ficat ion and program formul at ion stages of  recent environmental 

policy-rnaking . 5 In the wake of the sinking of  the oil tanker Torrey 

Canyon , the Santa Barbara oil  spil l ,  and virul ent Nader group studies 

impugning the integrity of  the congressional po l lut ion control 

commitment , public  concern over environmental degradation spiraled 

during the l ate  sixties and early seventies . 6 What Et z ioni and 

Wildavsky term "demons tration democracy" was the order of  the day , 

featuring teach-ins , marches , and Malthus ian prophecies . And terms 

such as " ecology , "  the "biosphere , ". and the "Greening o f  Ameri ca" were 

the catchwords and phrases of the times . Against this l eitmotif ,  

environmental issues carne to  dominate the national po litical agenda,  

with the legis lative and executive branches rushing pell -rnell  to quench 

the publi c ' s thirst for government redres s .  Maj or components of thi s 

effort carne bott led in extens ive revi s ions of the Clean Air Act and the 

Federal Water Pol lution Control Act . And these,  in turn, s igni ficantly 

affected the interpretation and applicat ion o f  sul fur dioxide and thermal 

pollut ion pol i cies in the 1970 ' s .  

5see Charles 0 .  Jones , Cl ean Air (Pittsburg : Univers ity of  
P ittsburg Press , 1975) ; Quarles , Cl eaning Up America; and Wenner , One 
Environment Under Law . 

6The most significant o f  these studies were John Espos ito , 
Vanishing Air (New York : Grossman Publishers , 1 970) , and David Zwick 
and Marcy Benstock , Water Wasteland (New York : Grossman Publ i shers , 
1971 ) . 
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The Clean Air Act 

Since the enactment of the C lean Air Act in 1 9557 the federal 

government ' s  authority to control stat ionary source air po llut ion had 

expanded s i�nificant l y .  Pre- 1 97 0  amendments to the CAA had graudal ly 

expanded federal responsibi l ity beyond merely financing state and local 

air pol lution control programs and research as provided in the original 

statute . In 1963 ,  the federal government assumed respons ibi l ity for 

designing abatement procedures for resolving pol lution probl ems in a 

l imited number of circumstances . 8 Then in 1967 , Congress mandated the 

establishment of federal ambient air qual ity criteria to serve as the 

bas is for state -issued pol lution emiss ion standards . 9 These  standards 

were appl icable to po l lution sources located in federal ly designated 

air qual i ty control regions . This evolving nat ionalization of pol lut ion 

control pol icy formulat ion and enforcement continued apace with the 

enactment in 1 970 of maj or revis ions to the Cl ean Air Act . 1 0  I t  is 

general ly  conceded that the CAA of 1 970--amendments defining the 

organizational · context of the EPA/TVA S0 2 dispute--made the federal 

government the "dominant presence in air pol lut ion control . , l l  

7The Air Pol lution Control Act of 1 955 , Pub . L .  No . 84 - 1 5 9  ( 1 95 5 ) . 
While  originally  t it l ed the Air Pol lution Control Act , the act is 
popularly  known as the Cl ean Air Act . 

8The Cl ean Air Act of 1 96 3 ,  Pub . L .  No . 88- 206 ( 1963) . 

9The Air Quality Act of 1 967 , �ub . L .  No . 90-148  ( 1 967) . Despite 
its di fferent tit le , th is act actual ly const ituted amendments to the 
Cl ean Air Act . 

· 

10  
. 

Cl ean Air Amendments of 1 970 , Pub . L .  No . 9 1 - 604 ( 1 970) . 

1 1 oavid P .  Currie , "Federal Air Qual ity Standards and Their 
Implementat ion , "  American Bar Foundat ion Research Journal 2 ( 19 76) : 365 . 
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The 1 970 amendments were primari ly . the product o f  deep and abiding 

disaffection with the impl ementat ion of the Air Qual ity Act of 1 967 . 

Critics pers istently excoriated the Act as "ponderous , "  "disastrous , "  

and "a goddamn mishmash . "1 � Most distressing t o  critics was the seemingly 

lethargic response of both federal and state agencies to the Act ' s  

procedural requirement s .  For example , the sinew o f  the 1 967 Act was 

speci ficat ion by the Department .o f  Health, Educat ion , and Wel fare (HEW) 

of both air qua l ity control regions and quant itat ive criteria for 

hazardous po l lutants . This was to be accompanied by state promul gation 

of criteria-based emission standards and implementation plans . Yet 

nearly two years after the law was passed, the surgeon general report ed 

to the House Subcommittee on Public  Health and Wel fare that but twenty 

of an anticipated three hundred air quality regions were estab l ished ; 

that criteria for only sul fur dioxides and part iculates had been 

formalized ; and that the states were j ust beginning to set emission 

standards . 1 3  Most tel l ing , perhaps , was that no state imp lementation 

plan had received federal approval at that time . Mos t attributed these 

administrative delays to what Lowi terms "pol icy without law" : the Act 

had failed to sufficiently specify c lear goal s  and exp l icit procedures 

f . 1 . 1 4  or 1mp ementat1on . 

1 2charles 0 .  Jones , "Speculat ive Augmentat ion in Federal Air 
Po l lution Po l i cy-Making , "  in  Cases in Pub l ic Po l icy-Making, ed . James E .  
Anderson (New York : Praeger Publishers , 1 976) , p .  6 2 . 

1 3u . s .  Congress , Hous e ,  Subcommittee on Pub l ic Health and Wel fare , 
Committee on Interstat e  and. Foreign Commerce , Hearings on Air Pol lut ion 
Control and Sol id Waste Recycl ing, 91st  Cong . ,  1 st and 2nd sess . ,  1 969 , 
1970, p .  247 .  

1 4Lowi , End o f  Libera l ism, p .  1 2 6 .  
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Nettled by criticism , with the ecology issue at the apex of its 

issue-attent ion cycle , and with president ial aspirant Edmund Muskie 

stung by attacks on his leadership as chairman of the Senate Public 

Works Subcommittee on Air and Water Po l lut ion , Congress sought to 

project a "tough posture" and "stern response" in the CAA of 1 970 .
1 5 

The obj ectives of th is Act were consonant with the thrust o f  prior air 

qual ity goal s .  Sought were the prevent ion of the deterioration o f  

already cl ean ambient air , the creation of sufficiently c lean air to 

protect the pub l i c  health and wel fare , and th e prevention of "adverse 

• • •  [air qual ity] . 

h . . , 16  aest et1c process . 

effects on any environmental , man-made or 

The Act parted company with its predecessors , however, in its 

determination to constrain the substantive and procedural discret ion 

of administrators implementing these ambit ious goal s .  Critical to this 

effort was the precedent-setting stipulation of national ly-determined,  

health-based ambient air qual ity standards (NAAQS) for six air po l lutants , 

and the setting of specific timetables for complet ion of federal and 

state agency implementation responsibi lities . Under the terms of the 

Act , sul fur dioxide was one of the six pol lutants scheduled fo r contro l . 

The procedures and timetables for imp l ementation st ipulated by the· CAA 

provided that within thirty days o f  the enactment o f  the law ,  EPA was 

to rel eas e information document ing air pol lutants that in the agency ' s  

1 5Marcus , Promise and Performance , p .  70 . 

1 6walter A .  Rosenbaum, The Pol itics of Environmental Concern (New 
York : Praeger Publishers , 1 977) , p .  144 . 



40 

"j udgment [had] an adverse e ffect on publ ic health and wel fare . "17  Known 

as air qual ity criteria, this documentat ion was to refl ect "the latest 

scienti fic knowledge useful in indicating the kind and extent of all  

identifiable  effects o� pub l ic heal th or  wel fare which may be  expected 

from the presence of such po l lutant (e . g . , sul fur dioxide) in the ambient 

air , in varying quantities . " 1 8 These criteria were to be the basis for 

prescribing national primary and secondary ambient air qual ity standards 

(NAAQS) for each pol lutant . The NAAQS were also schedul ed for promul -

gation during the same thirty-day period . 

Al l ambient standards were to be deve loped so lely on the basis o f  

health cons iderat ions without concern for the economic or technological 

feasibil ity o f  their impl ementat ion .  Within ninety days o f  their 

pub l ication, during which t ime opportun�ty for written comment on their 

merits was to be provided, the NAAQS were to be ' pub l i sh ed by the EPA 

administrator in the Federal Register . Within nine months o f  the formal 

promulgation of these standards ,  each state was to deve lop , after 

"reasonab l e  notice and formal hearings , "  a plan for their "impl ementation , 

maintenance , and enforcement . " 1 9  Referred to as State Imp lementat ion 

Plans (S IP ' s ) ,  these documents were to be submitted to EPA o fficial s  who 

were to "approve or disapprove such plan or any portion thereof" within 

four months after the deadl ine for S I P  submiss ions . 20 

Rules for j udging these plans. as they app lied to each air qual ity 
. 

region (or part thereof) within each state were painstakingly detailed . 

1 7cAA o f  1 970 , Sect . 1 08 .  

1 9cAA o f  1 970 , Sect . 1 1 0 .  

1 8 Ibid . 

20 Ibid . 
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In contrast to the solely hea lth-bas ed ambient air standards , SIP 

requirements coul d be based on economic and techno logical feas ibi l ity 

cons iderations as we l l .  In addition, each SIP had to include appropriate 

attainment deadl ines for states to meet the ambi ent standards ;  emi ss ion 

l imits and compliance s chedules for pol luters to meet primary and 

s econdary standards ;  procedures necessary to monitor , compil e ,  and 

analyze data on air quality� provisions for intergovernmental cooperation ; 

procedures for revis ing the SIP  to accommodat e changes in the ambient air 

standards ; and assurances that sufficient state personnel ,  funding, and 

authority would be forthcoming . 2 1  

To dissuade ineffective impl ementation o f  the l aw b y  state and 

l ocal administrators , Congress authori zed the EPA to assume respons ibi l ity 

for both S I P  preparat ion and enforcement in certain circumstances . 

Regarding SIP  preparat ion , shoul d a stat e fai l to submit a plan for 

approval (as was common under the Air Qual ity Act) or should the plan ,  

or parts thereo f,  b e  inadequate ,  the administrator could  impos e  either 

22 a complete or part ial plan for that state . Moreover , absent effective 

state enforcement e fforts , Section 1 1 3  became operative . Under this 

proviso , when any person was violating SIP emis sion standards EPA could 

directly noti fy both the vio lator and the state invo lved . Should 

noncompliance extend beyond thirty days of this not ification , EPA could 

either is sue a compliance order or seek a civi l inj unct ion to stop the 

. 1 . 2 3  v1o at1on. 

2 1 Ibi d .  

Moreover , if the administrator attributed protracted 

22 Ibid . 

23cAA of 1 970 , Sect . 1 1 3 .  
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noncompliance t o  the mis feasance ,  mal feasance , or nonfeasance o f  state 

impl ementors , EPA was author ize-d to commence a "period o f  federal ly 

as sumed enforcement" of the ent ire plan . 24 Penalties during this 

enforcement period subj ected convicted v iolators to both civi l penalt ies , 

including t emporary or permanent inj unctions , as wel l as criminal 

1 . f 1 d 1 '  25 pena t�es or pro onge noncomp �ance . 

As a final bulwark against state and federal recalcitrance , the 

Act formalized the concept of "private attorneys general "  acting as 

environmental custodians overseeing policy implementation . The innova-

t ive and ambitious Section 304 al lowed standing to sue to any person 

who , on his  own behal f, sought civi l action against any person (the 

United States and any other government agency included) a l legedly 
. 26 violat ing the CAA , or any state or federal enforcement orde! . What 

is more , citi zens could sue to compel the EPA to perform any nondiscre-

t ionary CAA procedure or duty previous ly unperformed . Procedurally ,  

those contemplating court action had to  not i fy both EPA and state 

authorities sixty days prior to fil ing suit , thus al lowing o fficials 

opportunity to take appropriat e  enforcement act ion . The combination 

of statutorily-based , j ustic iabl e procedural deadl ines , and the 

24 Ibid . 
25 Ibid . 

26cAA o f  1 970 ,  Sect . 304 . For excel lent discuss ions o f  the 
background and meaning of Sect ion 304 see Richard B .  Stewart and 
James E .  Krier,  Environmental Law and Pol icy, 2d ed . (New York : Bobbs­
Merri l l ,  1 978) , pp . 64 2-643 ;  John E.  Settl e ,  Jr . ,  "Guarding the 
Guardian : The ' Citizen Suit_ ' for Cl ean Air , "  Environmental Law 3 
(Spring 1 973) : 1 - 2 1 ; and Currie , "Federal Air Qual ity Standards , "  
400-402 . 
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provision o f  l egal standing for private citizens to enforce these 

deadlines , provided a mechanism for "guarding the guardians" of air 

pol lution pol icy . 

To summarize ,  sul fur dioxide was des ignated as one of s ix air 

pol lutant s to be regulated by the newly created Environmenta l Protection 

Agency (EPA) under authority of the Cl ean Air Act of 1970 . Given the 

legacy of l ethargic state and federal agency enforcement of previous 

legislation , Congress sought to l imit the discretion of thos e respons ibl e 

for control l ing such pol lutants . To do so ,  it provided an impl ementation 

framework for the CAA that provided spec ific procedures , decision­

premises , and �chedules that would be l egal ly enforceab l e .  I t  was within 

these organi zational parameters that EPA would have to work in order to 

apply its sul fur dioxide po l icies to the Tennes see Val ley Authority . As 

envisioned by the legislators , the promot ion o f  air qual ity sufficient 

to protect the public  health and wel fare from S02 po l lution would be 

realized through the ptomul gation of nationally-determined ambient air 

qual ity standards (NAAQS) . These were to be premis ed solely on publ ic 

health criteria, excluding consideration of the economic and technological 

feasibi l ity o f  the resulting standards . The states were subsequent ly 

responsibl e  for developing and enforcing State Imp lementation Plans 

(SIP ' s ) to assure the attainment of the NAAQS by statutory deadlines . 

The EPA retained authority to revise any S I P ,  in who le or in part ; to 

directly  enforce any provis ion of a S I P ;  and to forma l ly as sume periods 

of federal enforcement of the entire plan absent sufficient state 

implementat ion effort . Short o f  appropriate impl ementation of the Act 
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by federal or state authorities , private citizens coul d go to court to 

enforce its provisions . 

The Federal Water Po l lution Contro l Act 

The evo lution of federal participation in water qual ity contro l 

e fforts is  highly reminiscent of  trends in air qual ity control . History 

again documents a "story of increasing federal assumpt ion o f  authority , "  

a trend nurtured predominantly by the inabi l ity , and sometimes the 

reluctance ,  of state o fficials to pursue activi st pol lution control 

1 . . 2 7  po 1.c1.es . Congress first attempted to deal comprehensively with 

water po llution in 1948 with the enactment of the ori ginal Federal Water 

. Pol lution Contro l Act . 28 Concerned primarily with the discharge o f  

effluents into interstate waterways , the Act authori zed federal research 

and technical ass istance programs , loans to states and local ities for 

construct ing waste treatment plant s ,  and the establishment of cooperative 

state/ federal water-basin pollution control programs . The federal role  

was limited to  not i fying po l luters and state authorities about po l lut ion 

problems , recommending that states initiate court action against 

pol luters , and holding public hearings to stimulate state enforcement . 

Thus , as with the CAA of  1955 , Congress made c l ear that water qual ity 

control was a prerogative of the sta�es ; the federal role was to be 

advisory at best . 29 The Act , however , proved to be a . maj or disappointm�nt . 

2 7  Wenner , One Environment under Law � p .  7 1 .  

28The federal Water Pol lution Control Act of 1 948 , Pub . L .  No . 80-. 
845 ( 1 948) . 

29Joseph T .  Bockrath , Environmental Law for Engineers , Scientists , 
and Managers (New York : McGraw-Hil l ,  1 977) , p .  205 . 
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Indeed, general enforcement provis ions proved so  cumbersome and 

unworkable  that funds for federal activities associated with its 

implementation were once denied by the House Appropriations Committee 

on the grounds that the Act was "almost unenforceable . "30 

Subsequent amendments to the FWPCA made prior to 1 970 sought to 

redress probl ems of inadequate federal authority , laggard state e fforts , 

and t ime-consuming procedures . Amendments enacted in 1 956 provided a 

31 conference-public  hearing-court decree enforcement proces s .  These 

were fol lowed in 1 961 by revis ions that extended federal enforcement 

j urisdiction to interstate. waters and el iminated an earlier proviso 

that state cons ent was necess ary before court abatement proceedings 

could be initiated by federal authorities . 32  The 1 965 amendments 

fol lowed,  creating the Federal Water Pol lut ion Control Admini stration 

within the Interior Department to as sume impl ementat ion respons ibil ity 

for the Act . They required as wel l that the states--subj ect to federal 

approval --clas s i fy by intended us e (e . g . , swimming , fi shing , waste 

disposal)  al l water within their boundaries ; adopt ambient water qual ity 

standards appropriate for thes e uses by 1 967 ; and then develop implemen-

tat ion plans to achieve these standards .  Absent the setting o f  state 

30J .  Clarence Davies I I I  and Barbara S .  Davies , The Politics o f  
Polut ion, 2d ed . ( Indianapol i s :  Bobbs -Merrill  Company , Inc . , 1975) , 
p .  29 . 

31The Federal Water Pol lution Control Act Amendments o f  1956 , 
Pub . L .  No . 84-660 (1956) . 

32The Federal Wat er Po1lution Control Act of  1 961 , Pub . L .  No . 87-
88 (196 
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standards b y  the 1967 deadline , federal ly  imposed standards could be 

promulgated in their_ stead by convening a standard -setting conference 

. h 1 . 33 1n t e reca c1trant state . While direct enforcement of the standards 

by the Interior Department was al lowed , no civi l suit coul d be init iated 
· 

without the consent of the governor of  the state whos e  standards were 

being violated . 

Despite such legis lative re finements ,  the enforcement performance 

of pre- 1970 federal water quality programs was uninspiring . Indeed , in 

asses sing these effort s Arbuck le and Vanderver conc luded that "it was 

not until 19 70 that industria l dischargers were faced with any rea l 

threat of  prosecution . " 34 The most pressing enforcement probl em was 

federa l reluctance to assert the authority it had been given . Critics 

were distres sed that despite the 1 967  dead l ine for submission of  state 

water qual ity standards impos ed by the 1965 amendment s ,  many states 

fai led to comply with the dead line---with apparent impunity . During the 

1 965 to 1 969 period , only one federa l standard-sett ing conference had 

been convened to promulgate federal standards when states fai l ed to do 

35 so . In the ecology-cons cious , cri s i s -ridden atmosphere of the late 

sixties , demands for changes in water quality po l i cy mounted.  

33The Water Qual ity Act of 1 965 , Pub . L .  No . 89- 234 (1 965) . 
Despite its di fferent title , th is act constituted amendments to the 
FWPCA . 

34J .  Gordon Arbuckle and Timothy A .  Vanderver , Jr . ,  "Water 
Pol lut ion Control , "  in Environmental Law Handbook , ed . J .  Gordon 
Arbuckle et a l . (New York : Government Inst itutes , Inc . , 1978) , p .  95 . 

35wenner , One Environment under Law , p .  85 . 
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Since revision of  the Cl ean Air Act dominated the agenda of Muskie ' s  

Subcommittee on Air and Water Pol lution at this  time , only piecemeal 

l egislative changes could be forged immediately . Most significant for 

the EPA/TVA controversy was a provision in the Water Qual ity Improvement 

Act of 1 970 . Section 2l (b) specified that appl icants seeking federal 

l icenses or permit s  to build or operate facilities that might pol lute 

navigab le waterways were to obtain state certification that water qual ity 

d d ld b . 1 d b  
. . f h f " 1 "  36 

stan ar s wou not e v1o at e y em1ss1ons rom sue a ac1 1ty . 

This  provis ion was appl icable to a variety of federal permit appl icat ions , 

inc luding Atomic Energy Commission (now the Nuc lear Regul atory Commission) 

permits for constructing and l icensing nuc lear power plants .· Federal 

facilities  such as TVA, however , woul d not have to get state cert i fica-

. t ion . Instead , the Interior Department ( l ater EPA) was charged with 

assuring that these agencies compl ied with al l state water quality 

standards .  A history o f  executive orders mandat ing federal facil ity 

compl iance with water qual ity laws would presumably aid EPA in this 

37 chore . In al l other respects ,  however,  the impl ementat ion framework 

provided by the FWPCA as amended through 1 965 remained intact . 

36section 216 (b) of  the Water Quality Improvement Act of 197 0 ,  
Pub . L .  No . 9 1 - 2 24 ( 1970) . This provis ion was intended to prevent 
federa l government preemption of water qual ity control . It was also 
Senator Muskie ' s  intention to end a s ituat ion in which no agency had 
j urisdiction to prevent prospect ive thermal po l lution . See Davies and 
Davies ,  Po l itics of Pol lut ion , pp . 36 - 39 , for a more detailed discuss ion 
o f  Muskie ' s  travails . 

37For example , Executive Order 1 1 25 8 ,  Prevention ,  Contro l and 
Abatement of Water Pol lut ion b Federal Act ivities , November 1 7 ,  1 965 , 
an Execut ive Order 1 1 28 8 ,  Prevent ion, Contro l and Abatement of Water 
Pol lution by Federal Activities , July 2, 1 966 . 
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Without the pos s ibility of  immediate , comprehensive congressional 

act ion , pressure for interim measure s mounted . Many looked to the 

newly created Environmental Protection Agency for relief ;  and Will iam 

Ruche lshaus , the first EPA administrator , responded quick ly . Anx ious 

to buoy public confidence in the federal commitment to environmental 

quality, Ruchel shaus set about to create a vigorous enforcement image 

for his neophyte agency . His strategy for establ ishing this  reputat ion 

was two-pronged : extensive us e of court suits and appl icat ion of an 

effluent permit system .  So extensive was his us e of the former that 

EPA attorneys referred 371 enforcement act ions to the Jus tice Department 

( DOJ) between 1 970 and 197 2 .  What is more , these were brought against 

such luminaries as the cities of Atlanta , Detroit , and C level and , as 

wel l as such industrial giants as U . S .  Steel , Mobi l Oil , and Cities 

S . 38 
erv1ce .  Yet despite the herculean efforts of EPA under Ruchel shaus , 

the court strate gy proved inadequate to the task , making "hardly a dent 

in the mass ive number of dischargers that required control . " 39 

The effluent permit system estab l ished by Ruche lshaus was broad 

in scope and had as its legal bas is Section 1 3  of the Rivers and Harbors 

Act of 1 899 , commonly referred to as the Refus e Act . 40 Prompted by two 

38Environmental Protection Agency . The First  Two Years : A Review of 
EPA ' s  Enforcement Program (Washington , D .C . :  Office of  Enforcement and 
General Couns el , February 1 973) , pp . 8 , · 68-91 . 

39Robert Zener , "The Federal Law of Water Pollution Control , "  in 
Federal Environmental Law , eds . Edmund Do lgin and Thomas Guilbert 
(New York : Wes t Pub l ishers , 1974 ) , p .  1002 . 

40The Rivers and Harbors Act of 1899 , 33 U . S . C .  Sect ion 407 , 2 
Environmental Law Review 4 1 1 4 2 .  
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Supreme Court decisions that construed the act a s  app lying to any 

industrial waste , 4 1  Pres ident Nixon had ordered the establ ishment of a 

permi t discharge system to be administered j ointly by the Army Corps of 

Engineers and EPA .  Shortly after one year o f  operat ion , however ,  the 

permit pro gram was abandoned , rendered administrat ively infeasible by 

a U . S .  Circu it Court of Appea ls decision in Kalur v .  Resor .
4 2  

The court 

ruled that each permit issued--and EPA had received 2 3 , 000 permit 

requests--had to be accompanied by an Environment al Impact Statement 

(EIS) to satisfy the requirements of the Nat ional Environmental Pol icy 

Act (NEPA) .
4 3  With the permit system aborted by the courts , the "suit 

strategy" rendered innocuous by the dimens ions of the water quality 

problem, and the congressional calendar cl eared of  air qual ity legis-

lat ion , the focus of environmental reform efforts returned to the 

nat ional legislature . These  efforts culminated in the enactment of 

comprehensive amendments to the FWPCA in 1972 . 

The FWPCA of 1 9 72 has been termed "the most sweeping environmental 

44  measure ever cons idered by the Congress . "  The magnitude of  the 

congre ss ional goa ls establ ished by the Act supports this  characterization . 

Section 1 0 1  declared that the re storation and maintenance of  the "natural 

4 1united States v .  Republic Steel Corp. , 362 U . S .  4 8 2  ( 1 960) and 
United States v .  Standard Oil Co . ,  384 U . S . 224 ( 1 96 6} .  

4 2  
Kalur v .  Resor , 335 F .  Supp . 1 ,  1 ELR 20637 (D . D . C . ,  1 971) . 

43The National Environmental Pol icy Act , Pub . L .  9 1 - 1 90 ( 1 969) . 

44
FwPCA of 1972 ; the quotation is from Davies and D�vies , Politics 

of Pol lution , p .  44 .  
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chemical , physical , and biological integrity of  the Nation ' s  waters" was 

the intent of Congress . 45  In pursuit of this ambit ious goal , maj or 

waterways were to be fi shable and swimmable by 1983 and total elimination 

of po l lutant dis charges was to be real i zed by 1985 . 4 6  Bui lding upon the 

infrastructure of the 1 965 amendment s ,  the new law again made state- set , 

EPA-approved water qual ity standards a critical el ement in its 

implementat ion scheme . Section 303 provided that within 1 80 days after 

enactment of the 1972  amendment s ,  EPA was required to review for approval 

all  interstate standards previously adopt ed by the states pursuant to 

the 1 965 amendment s . 4 7  Concurrently , the states were to develop water 

quality standards for intrastate waters ; standards that EPA would also 

review . These were to take into account the "use and value for publ ic 

water suppl ies , propagat ion of fish and wi ldl ife ,  recreat ional purposes , 

and agricul tural , industrial , and other legitimate us es . "4 8  

Whi l e  much akin to its predecessor
·
, the 197 2 Ac� di ffered from it 

on two very s ignificant dimens ions . First , it provided for deve lopment 

of nat ional ly-uniform, techno logy-based effluent l imits that would have 

to be met in order for dischargers to obtain EPA-is sued discharge 

permits . Secondly , the Act was more speci fic in del ineat ing timetables  

for carrying out administrat ive respons ibil ities . Thus , reminis cent of  

the logic of the Clean Air Act of 1970 , the Congress sought to  

drastical ly l imit the discretion 9 !  agency imp lementors . 
,'lt, 

45 

4 7  

FWPCA o f  1 9 7 2 ,  Sect . 10 1 .  

FWPCA of 1 972 ,  Sect . 303 .  

46
Ibi d .  

4 8 Ibid . 
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The procedures , deci sion criteria , and action t imetables established 

by the 1 9 7 2  amendments were quite comprehens ive . Under Sect ion 304 of  

the Act , EPA was to  is sue effluent guidel ines by October 1 973 for 

categories o f  maj or pol luters . 4 9  The corners tone of the pol lut ion 

control strategy , these guidel ines were to serve as the bas is for EPA ' s  

establishment o f  effluent standards l imiting the amount o f  pol lutants 

each industrial category coul d discharge . 50 These effluent l imits were , 

in turn , to become the bas is for pol lut ion dis charge permits (referred 

to popularly as NPDES permits) for individual pol l uters . 5 1  These permits 

were to be is sued by EPA to al l dischargers by December 1974 . Pursuant 

to Section 301 o f . the Act , effluent l imits were to be developed primarily 

on the bas is of  technolog ical feasibility.  Dischargers were required to 

employ the "best practicable  contro l techno logy currently avai lable" 

(BPT) by July f, 197 7 ,  and the "best available techno logy economi cal ly 

achievable" (BAT) by July 1 98 3 . 5 2  what const ituted the "best" techno logy 

for either of these categori es , however , was left to the determination 

of the E PA.  

Congress general ly intended that the state wat er quality standards 

and the EPA effluent limits would be applied as uniformly as pos sible to 

individual dischargers within industrial categories . It did provide one 

49FWPCA of 1 97 2 ,  Sect . 304 . 

SOFWPCA of 1 97 2 , Sect . 301 . 

51FWPCA of  1 972 , Sect . . 402 . The acronym "NPDES" refers to the 
National Pol lutant Discharge El imination Sys tem created by the Act .  

5 2FWPCA of 1 972 ,  Sect . 301 . 
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exception however : the application of  these regul ations to individual 

thermal pollut ion sources . G iven that thermal po llut ion did not have 

the long-term cons equences of more persi stent pol lutants such as DDT 

or PCB ,  and that the desire to take .advantage of lax state standards 

or enforcement reputations was not a critical factor in ·determining 

pl ant s ites , case-by-case enforcement was deemed acceptable . 5 3  

Section 3 1 6  o f  the Act thus al lowed dischargers such a s  TVA an 

opportunity to cha l lenge any appl icable thermal requirement on the 

grounds that it was more stringent than neces sary to protect the 

. . 54 aquat1c env1ronrnent . 

The 1 97 2  amendments also provided specific enforcement resources 

i f  pol luters fai l ed to obtain discharge permits or violated any standard , 

l imitation , or monitoring requirement . The agency coul d do any of  four 

things : issue compliance orders , obtain inj unctive rel ief , seek civil  

penalties of  up to $ 1 0 , 000 per day , or attempt criminal prosecution . 5 5  

Moreover , as it  did in the CAA of  1 970 , Congres s sought t o  cons train 

the enforcement discret ion of impl ementors even further by incorporating 

a citi zen suit provision in the Act . Section 505 of  the FWPCA authori zes 

"any person having an interest whi ch is , or may be adversely affected" 

to fi l e  suit against violators of e ffluent standards , or against EPA for 

fai ling to perform nondiscret ionary duties in a t imely ,  expeditious 

53zener , "Federal Law of Water Pol lut ion Control , "  p .  7 14 . 

54FWPCA of 1 9� 2 ,  Sect . 31 6 .  

SSFWPCA of 1 97 2 ,  Sect . 309 . 
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56 manner . The procedural requirements of this provis ion were taken from 

the CAA of 1 970 and thus do not bear repeating in this sect ion . 

To summar i ze ,  thermal discharge was one of several types of water 

pol lution that EPA was required to control during the 1970 ' s .  As EPA 

sought to apply its thermal po licies to the TVA during thi s decade , it 

woul d have to work under several sets of organi zational parameters 

provided by the FWPCA. Until enactment of the FWPCA of 1 97 2 ,  EPA ' s  

responsibil ity was derived from the FWPCA as amended through 1970 . 

Given the cumbersome , essent ially ineffectual , enforcement proces s 

provided by this l egis lat ion, EPA turned increasingly during the 

1970- 1 972 period to a thermal pol lution implementation framework that 

emphasi zed Refus e Act discharge permits , as wel l  as court suit enforce­

ment procedures . With the enactment of the 1972 amendments , thermal 

pol lution abatement would subsequently be premis ed on the not ion that 

control was pos s ible  through a system of state enacted ambient water 

qual ity standards and nationally promul gated effluent l imitations for · 

categories of industrial dischargers . 

The centerpiece of enforcement under the 1 97 2  amendments was to 

be a · permit system (NPDES) adminis tered initial ly by EPA.  The permits 

would trans late thermal water qual ity requirements for categori es of 

industries into effluent limits for individual dischargers . The 

operators of these plants could , however ,  chall enge the app l i cation of 

both s tate standards and effluent l imits , claiming that they were more 

56FWPCA of 1 97 2 ,  Sect . 505 . 
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stringent than neces sary to protect the aquatic  l ife of the bodies of 

water receiving their heat discharges .  As a hedge against noncompl ianc e ,  

thermal water qual ity standards promul gated by the states coul d be used 

to halt construction or operation of plants requ iring federal l icensing . 

In the case of federal faci l ities such as TVA , however ,  no state 

certification woul d  be required ; EPA would be responsible for holding 

federa l government pol luters accountable  to exist ing thermal standards . 

To l imit abuse of  administrative discretion by those charged with 

implementing the Act , Congress specified l egally  enforceable  procedures , 

decision premises , and schedules for impl ementat ion . What i s  more , it 

provided that cit izens could fil e suit against violators of the Act , as 

wel l  as against the EPA absent t ime ly , effective conduct of  such 

nondiscretionary duties and procedures . 

Discussion 

This  chapter has examined what Jones terms the organizat ion activity 

of impl ementation : the speci ficat ion of units and methods for effecting 

policy . The history, logic , and substance of the 1mplementat ion des igns 

provided by the CAA and FWPCA tor interpreting and applying its S02 and 

thermal pol lution pol1cies to the TVA has been des cribed in some detai l .  

Both desi gns refl ected the increasing as sumption of federal responsibility 

for developing and enforcing pol lution control po licies in this country. 

As such they both represented the d i saffection of  Congress with the 

inabil ity , some said the unwi l l ingness ,  of the states to cope with 

environmental problems . Moreover , each incorporated congres sional 
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determination to constrain the substantive and procedural dis cretion of  

al l those impl ementing the acts ' ambitious goals . 

With this knowl edge as background, it is now appropriate to compare 

and contrast the units and methods for effecting pol icy provided by each 

law as they relate to S02 and thermal pol lution pol icy . When the two 

laws are j uxtaposed in this fashion , three primary di fferences become 

apparent . F irst , they differ strikingly in terms of  the decision 

criteria required by each . In the case o f  sul fur dioxide .the EPA would 

have to take only heal th considerations into account when develop ing the 

national primary and secondary ambient air qual ity standards (NAAQS) . 

In contrast ,  the agency woul d be abl e  to premise thermal standards on 

both techno logical and economic feasibil ity factors as wel l . Moreover , 

while both acts required EPA or the states to develop uniform regul ations 

applicable  to al l pol lution sources , these would eventual ly have to be 

tailored to individual pol luters in the case of thermal effluents . This 

was because individual thermal dischargers would be able  to chal l enge 

the appl ication of existing water qual ity standards to their plants 

under Section 316  of the FWPCA. Those discharging S02 were afforded 

no such opportunity under the CAA of 1 970 . 

The s econd maj or difference concerns the ass�gnment of administrative 

responsib ilities to l evels  of government . While  502 ambi ent air qual ity 

standards would be promulgated by the EPA,  thermal ambient water qual ity 

standards woul d initially be  is sued by state pol lution control boards 

subj ect to EPA review . Simi larly,  whi l e  SOz and thermal discharges would 

be subj ect to enforcement schemes that incorporated the is suing o f  permits , 
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E PA would directly administer the thermal permit program whi l e  the 

states would be solely respons ibl e  for issuing operating permits to 

S02 dischargers . 

Finally,  the two laws di ffered in terms o f  the enforcement resources 

provided by each . Whi l e  simi lar in their provision of  suits , criminal 

penalties , and inj unctive relief as enforcement mechanisms , two striking 

di fferences are apparent . First , whi l e  courts could impose  c ivi l 

penalties of  up to $ 1 0 , 000 per day for violations of  EPA enforcement 

orders , emiss ion l imits , and permit requirements deal ing with thermal 

po l lution ,  no comparable  sanctions were avai lab l e  for enforcing S02 

po licies . Secondly,  E PA could take advantage of  the Section 2l (b) 

provision o f  the FWPCA of 1972 when attempting to app ly thermal po licies 

to individual po l luters ; an enforcement tool unparal leled in the CAA . 

Pursuant to that provision , anyone applying to a federal agency. to 

obtain a license fo� constructing or operating a potential source of 

thermal po l lution would have to receive state cert ification that the 

operation o f  the facility would not violate appl icab le state thermal 

. standards . In the cas e of federal government fac i l ities such as TVA, 

standard compl iance would have to be ensured by EPA . In contrast , no 

such provi s ion for adding addit ional enforcement l everage was availab l e  

t o  EPA under the provisions of the CAA. 

Having described the "hands and swords" 'of the implementation 

framework provided by the CAA and the FWPCA for effecting S02 and 

thermal pol lution po l icie s ,  it is  now possibl e to turn to the speci fics 

of EPA ' s experiences in interpret ing the acts as each would subsequently 
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apply to  TVA. Chapter I I I  wi l l  recount the substance , process ,  and 

i ssues involved in three of  EPA ' s most fundamental interpretations . 

F irst , how strict did Congres s  intend po llution standards to be? 

Second , how did it intend pol lution to be contro l l ed? And third , who 

did it intend pollution contro l requirements to apply to? 

• 



CHAPTER I I I  

THROUGH THE · LOOKING GLASS DARKLY : 

INTERPRETING THE CAA AND FWPCA 

V. 0 .  Key has written that "to speak with precis ion of public  

opinion is  a task not unl ike corning to  grips with the Ho ly Ghost . "
1 

No less metaphys ical a task often awaits those seeking to comprehend 

the legislat ive intent of the United States Congress when it passes a 

law .  And no l ess is  expected of public  managers implementing the 

provis ions of  that law . Confronted by ambiguous , even contradictory 

statutory language , administrators mus t somehow perform what Jones 

terms the interpretat ion activit ies of implementation : the trans l at ion 

of statutes into feas ible , acceptable program directives . 2 As Edelman 

has suggested, the rub typical ly l ies wherein statutory imprecision 

begets "differing interpretat ions of the same language with di fferent 

authorit ies , changing t imes , altered conditions , and varying interest 

groups . "3 No more apt characterization exists for describing EPA ' s  

efforts to interpret the CAA and FWPCA during the 1970 ' s .  

Thi s  chapter des cribes three basic interpretat ions of congress ional 

intent that EPA had to make before it could apply these laws spec ifically 

1 Key , Pub l i c  Opinion , p .  14 . 

2Jones , Study of Pub lic Po licy, p. 1 39 .  

3
Murray Ede lman, The Symbol ic Uses of Po lit ics (Urbana : University 

of I l l inoi s  Press ,  1 964) , p .  1 4 1 .  
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to TVA. These concerned (a) the stringency of pollution standards , 

(b) the acceptabil ity of  pol l ution control techniques , and (c) the 

determination of  to whom policies should be appl ied . Recounted are 

the issues  encompass ing these  deci sions , as wel l  as the proces s  and 

substance of  EPA ' s  efforts . A comparison of the agency ' s  experiences 

in trans lating the two acts concludes the analysis . 

Interpret ing the CAA 

As noted in the previous chapter , the Cl ean Ai r Act represented 

an earnest attempt by Congress to constrain the discretion of federal 

and state administrators charged with e ffecting clean air policy . 

Speci fic tasks , with legal ly enforceable schedules for their accomplish­

ment , were assigned to officials at both l evels of government . EPA 

was to issue health-based ambient air qual ity standards (NAAQS) for 

pol lutant s such as S02 ; to review, for approval or modi fication , plans 

developed by the states for effecting thes e standards (SIP ' s ) ;  to 

as sume direct enforcement respons ibi l ity , if necessary, of any SIP  

provi s ion; and to  initiate implementation absent sufficient state 

e fforts . The states were to deve lop and enforce implementation plans 

(SI P ' s ) that would ,  among other things , .  establish both emiss ion leve l s  

and compliance schedules for individual pol luters . In contras t to its 

precis ion in specifying tasks and t imetables for impl ementation , 

however , Congress failed to clearly state , or rank in priority , many 

of  its most pressing goals . Most s i gnificant for the EPA/1VA S02 

controversy were the ambiguities surrounding what constituted adequate 
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margins of safety to protect human health , the imprecis ion as to 

acceptabl e  control strategies for reducing S02 emiss ions from coal- fired 

steam power plants , and the confus ion over appl icat ion of emiss ion 

standards to federal facil ities . 

The Adequate Margin of Safety
. 
Quest ion 

Pursuant to the CAA of 1 970 , EPA was to establ ish a primary air 

qual ity standard for S02 that would al low an "adequate margin of safety" 

to protect the publ ic health . Proposed standards were to be publ ished 

for public comment on January 30 , 1 971 and final standards issued on 

Apri l  30 ,  197 1 . But Congress gave l ittle indication of  what the term 

. "adequate" meant or how it was to be measured . Such crit ical details 

were negl ected in the Act it�l f  and in the committee reports accom­

panying the statute . Operationalizing this s l ippery , albeit fundamental 

concept by the Act ' s  deadl ines was thus subl imated to the subl egis l ative 

process for resolution by the nation ' s newest environmental agency . 

In an ideal world of precise congres s ional intent and perfect 

s cient i fic knowl edge , setting an adequate standard would have been a 

rather perfunctory task for the EPA.  Knowing the precise  point at 

wh ich S02 concentrations woul d  be deleterious to the health of 

particular segments of the public , the agency could simply set standards 

below this harm- inducing threshold . As Maj one notes , however , "firm 

knowledge about the amount of damage done by given concentrations under 

various environmental condit ions is s imply �ot avai lable . "4 

4Maj one , "Regulatory Decis ion-Making , "  577 . 
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Uncertain was whether S02 was independent ly responsibl e for caus ing and 

aggravat ing respiratory health problems . Many scientists bel ieved not , 

cl aiming instead that particulate matter , the synergist ic effects of  S02 

interacting with airborne substances and· meteorological condit ions , or 

toxic material s yet unidenti fied were more likely expl anations of such 

5 problems . 

The EPA did not have the data base or the research resources to 

resolve thes e  is sues . 6 Al so unavai lable  was the luxury of wait ing for 

their resolut ion by others . Press ed by the deadl ine� of the CAA, the 

agency propos ed and subsequent ly promul gated NAAQS for S02 on schedul e 

in 1 971 . 7 Since  EPA had been in existence less than two months when it 

first proposed S02 standards , the agency premised these standards on 

highly controversial health criteria deve loped by its predecessor at 

the Interior Department . In so doing , EPA had opted for standards that 

dealt only with the independent e ffects o f  the pol lutant ; no cons ider-

at ion was given to the synergistic effects of S02 in combination with 

meteorological condit ions and other pol lutants . Moreover , the agency 

had s et the standards to protect those already affl icted by respiratory 

diseas e rather than to merely lessen the l ikel ihood that thos e  

5Tobin, Social Gamble , p .  83 . 

6Ibid . 

7 In January and March of 1971 , EPA is sued proposed national S02 
primary and secondary ambient air qual ity standards ( 36 Fed . Reg. 1502 
et seq. ( 1971 )  and 36 Fed . Reg. 5867 ( 1 97 1 ) ] ;  binding NAAQS for the 
pol lutant were i ssued on April 30 , 1971  (36 Fed . Reg. 8 1 86 et seq.  
(1971) ] . 
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unaffl icted would fal l victim. With standards set in this fashion EPA , 

TVA, and the states of Alabama , Kentucky , and Tennes see were placed on 

a col lis ion course . For national standards to be met , the operat ions 

of TVA power plants would have to be significant ly altered . 

The remarks of EPA Administrator Ruchelshaus in promul gat ing these 

regulations both reflected EPA ' s  interpretation predicament and presaged 

points of future controversy . He began by noting that public comments 

received by EPA when the NAAQS were ori ginally proposed reflected 

"divergences of opinion among interested and informed persons as to the 

proper interpretation of available data . "8 He also conceded that the 

absence of definitive evidence documenting the re lationship of S02 in 

di ffering concentrations and over di sparate time periods to a variety 

of health problems allowed but a best approximat ion of what "an adequate 

margin of safety to protect human health mi ght .be . "9 But to thos e who 

counseled delay in issuing standards until  definit ive data coul d be 

col lected he responded in two ways . First , he cited the imminent , highly 

credibl e  threat o f  citi zen suits against EPA shoul d the impl ementation 

schedules provided by the CAA be ignored . Secondly , he asserted that 

"the need for increased knowledge o f  the health and adverse effects of 

air pol lution cannot j ustify fai lure to take action based on knowl edge 

presently avai lable . " 10 

Some suggest that "the sett ing of  air qual ity st andards is a 

political , and not a scient i fic , respons ibil ity" since it represents a 

8 36 Fed . Reg. 8 1 8 6 .  

9 Ibid. 10 Ibid . 
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decision as to how much risk a community is wi l l ing to accept . ·1 1  Equal ly 

polit ical is  the defens e of  such standards once they are is sued, particu­

larly when they are premised on ambi guous congressional intent and 

admittedly inconclusive scient ific evidence . Once i ssued , the adequacy 

of S02 standards did indeed become the grist for polit ical mi l l s  at al l 

l evels of  the federal system and by all branches of government . G iven 

the kinds of pol itical and economic interests affected by the standards , 

perhaps no l ess could be expected . To effect ively control S02 is to 

require cost ly changes in the operat ions of  such economic t itans as the 

coal , stee l ,  and electric power industries . These changes are often 

perceived as j eopardi zing the employment opportunities of such pol itical ly 

potent union membership� as the United Mine Workers and the Internat ional 

Brotherhood of Steel Workers . Moreover ,  the standards can exacerbate oil  

shortage and balance of  payment prob lems should subst itut ions for coal 

be made ; probl ems that fal l  within the purview of other government 

agencies . But EPA ' s  travai ls in pres erving and applying these standards 

to pol luters in general ,  and to TVA in part icular , are more appropriately 

the subj ect of the next chapter . 

The Sul fur Dioxide Control Strategy question 

The Cl ean Air Act requi res that with in nine months of the promul­

gation of  the national ambient air standards , the states must  obtain 

EPA approval for plans implement ing them. Known as state implementation 

plans (SIP ' s ) these documents were , among other things , to specify 

1 1Tobin, Social Gamble , p. 1 0 .  
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emission l imitations , compl iance schedul es for individual pol luters , 

and acceptable  pol lution control strategies for meeting compl iance goals . 

Since TVA ' s  twelve coal- fired power plants were located in Al abama (two 

plants) , Kentucky (two plants ) ,  and Tennessee (eight plants) , the 

agency ' s  operations · were subj ect to the EPA-approved SI P ' s  of each of 

these states . While  the agency would impugn as overly strict several 

of the emission l imits issued by thes e states , TVA ' s  most  virul ent 

attacks were reserved for EPA' s interpretation of acceptable strategies 

for con�rol l ing pol lution . With the CAA calling only for "such • . .  

measures as may be necessary to insure attainment and maintenance" of 

the national primary and secondary air qual ity standards (NAAQS) , there 

was ample room for viable chal lenge . 1 2  

Basically,  the control strategy question centered o n  whether Congres s  

intended the actual reduction o f  total S02 emiss ions rel eased into the 

atmosphere or merely the lowering of S02 concentrations in the vicinity 

of pol luting sources such as TVA power plants . Depending on which 

interpretat ion prevai led ,  EPA would require the insta l l ation of either 

emiss ion reduction or emiss ion dilution contro l technol ogies . I f  it 

chose emi ssion· reduction , · only constant control sys tems (CCS) that 

reduced the amount of S02 leaving the smokestack wou ld suffice . 13 Thus 

12cAA of 1 970 , Sect.  1 1 0 .  

1 3see Richard E .  Ayres ,  "Enforcement of Air Pol lution Contro ls  on 
Stationary Sources under the Clean Air Amendments of 1 970 , "  Ecology Law 
quarterly 4 ( 1 975) : 453 . Constant Emission Contro ls  are defined as 
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the use of cost ly low- sul fur. coal of questionable avai labi lity , along 

with the instal lat ion of expens ive and unproven scrubber technology,  

wou ld be required . To choose emission di lution would mean that inter-

mittent control systems ( ICS) and the construction of less costly,  

techno logically proven tal l smokestacks that merely lowered local S02 

concentrations would suffice . 1 4 

From the perspective of all interests  concerned , the stakes riding 

on EPA' s interpretation of permi ssible control strategies were very 

high. Many scienti sts and environmentalists contended that while 

relatively inexpensive and easy to implement , the ICS approach was 

"flawed by pervasive problems of reliabi l ity and enforceability . "1 5  

· Moreover , they excoriated these techniques for " [exacerbating] the 

problem of derivative pol lutants ,  [subj ecting] previously clean areas 

to new po l lution risks , [encouraging] ' acid rain , ' [ l imiting] future 

economic growth , and [reducing] the incentive for devel opment of superior 

"either a manufacturing process that is inherently low pol luting, or a 
system for continuous ly reducing the emiss ions before they reach the 
ambient air (such as flue gas desul furi zat ion) . "  Christopher Davis et a l . ,  
"The C l ean Air Act Amendments of 1 977 : Away from Technology- Forcing? , "  
Harvard Environmental Law Review 2 ( 1977) : 35 . 

1 4 Intermittent Control Systems ( ICS) "require monitoring the air 
quality in an area and either shutt ing down or reducing emiss ions when 
meteorologic conditfons adversely affect dispers ion . " ·  ICS may also 
include the use of  tal l smokestacks to disperse "emis s ions over such a 
l arge area that they result in low ambient air concentrat ions at ground 
level near the source . "  Davis et al . ,  "Clean Air Act Amendments of  1977 , "  
35 .  

1 5  Ayres , "Enforcement of Air Pol lut ion Controls , "  454 . 
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control technologies . 1 1
1 6  

For power plant operators such as  TVA , however , 

ICS strategies were especial ly attract ive . They would al low plants to 

meet SO z standards in the immediate vicinity of their operat ion , .  the 

only area where pollut ion could real ist ical ly--and hence legal ly--be 

attributed to a particular source . What is more , they could meet 

virtually any standard at cons iderab ly less expense . 

EPA ' s  evolving, rather tortuous interpretat ion of  appropriate 

control strategies began in Apri l 1 971  with its publ ication of proposed 

1 7 guidel ines for S I P  development . After encouraging and evaluating 

comments on the proposals , EPA prepared and informa lly c ircu lated a 

draft of final guide l ines during the month of June . These prospective 

guidelines were a "p leasant surprise" to environmental ists since they 

said "nothing about cost cons iderations and negl ected many of industries ' 

other social a�d economic concerns . "
1 8  

But the guide l ines formally 

promul gated by EPA in August 1971 di ffered cons id�rab ly fro� the 

June draft . Espec ial ly dismaying to environmental ists were a "series 

of  stipul ations which • . .  [were ] intended to encourage states to 

consider the relative social and economic impacts of alternative 

contro l strategies before sel ect ing the one (s)  they [would] employ . "1 9  

Most felt this  was the Republican admini stration ' s invitat ion to state 

1 6
oavis et al . ,  "Clean Air Act Amendments of 1977 , "  35 . 

. 
1 7The proposed S I P  Guidel ines were is sued Apri l 7 ,  1 971 .  See 36 

Fed . Reg. 6680 et seq. ( 1 9 7 1 ) . 

1 8
Tobin ,  Social Gambl e ,  p .  95 . 

1 9 Ibid . 
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offic ials to al low S02 emi ssion dilution rather than reduct ion given the 

cost disparity between intermittent and constant control strategies . 

The ori ginal Alabama and Tennes see SI P ' s  were submitted to EPA for 

approval in January 1 972 . The init ial Kentucky plan fol l owed in ear ly  

2 0  
February o f  the same year . Under each plan the TVA ,  a s  a maj or 

source of S02 pol lut ion , was required to meet emiss ion standards by 

mid- 1 975 , but the contro l strategy options offered by Kentucky and 

Tennessee did not require the use of  constant control systems . Specifi-

ca l ly ,  they provided that "operators coul d demonstrate that other 

techniques [rather than constant contro l systems ] woul d permit the 

attainment and maint enance of nat ional standards . " 2 1  The question 

remained , however , whether these provis ions would be acceptable to the 

EPA .  

Approximat ely two weeks before Administrator Ruchel shaus pub l ished · 

EPA ' s  review of the proposed SI P ' s  in the Federal Register , EPA notified 

then-Governor Jimmy Carter of Georgia that intermitt ent controls  such 

as tal l st acks would not be cons idered an acceptab l e  control technique . 2 2  

Nonetheles s ,  when l egal ly binding S IP ' s  were is sued in May 1 9 7 2  

20see 37 Fed . Reg. 1 084 7 ( 1972) ; 37 Fed .  Reg. 1 0894 ( 1972) ; and 
37 Fed.  Reg. 10868 ( 1 972) . 

2 1u. s .  Environmental Protection Agency and the Tennes see Va l l ey 
Authority , Pre l iminary As ses sment of Alternat ive Sul fur Oxide Control 
Strategies for TVA Steamplants ( Knoxvil l e :  Tennes see Va l ley Authority , 
June 1974 ; revised January 1 975) , p .  4-4 . Hereafter referred to as 
the EPA/TVA Task Force Report . 

22
Buckeye Power, Inc • .  v .  EPA ,  4 8 1  F 2d 1 6 2  ( 1973) , c iting letter 

from Jack E .  Raven , U . S .  Environmental  Protect ion Agency , to Governor 
Carter , May 7 ,  1972 . 
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R h 1 h ' th d d' d h . 23 uc e s aus ne1 er approve nor 1sapprove t e1r us e .  Instead , i f  

states accepted ICS a s  a control strategy for pol lut ing sources (such 

as TVA plants) , E PA would treat the action as a revis ion to the S I P .  

Consequent ly, the decis ion would b e  subj ect t o  EPA review . 24 Forced by 

CAA deadl ines to promul gate SIP ' s  before sufficient evidence could be 

marshal ed on this and other critical issues , EPA had opted to buy time . 

In promul gating the SIP ' s  the agency had al so warned the states 

that they might need to make future revis ions in their plans as 

EPA made a "continuing evaluation" of  their provisions . 25 The 

first indication of the need to do so came but two months after 

the agency ' s  admonition . In July 197 2 ,  EPA proposed a regulation 

di sal lowing ICS as a compl iance technique . 26 This proposal , 

however , was never official ly promul gated by the agency . Almost 

a year later , in September 1 97 3 ,  EPA reversed its proposed position 

on ICS . This time it offered for public comment a regulation 

. . ICS d 11 k 1 '  · 27 perm1 tt1ng an ta stac comp 1ance strateg1es . 

2337 Fed . Re&· 1 084 2 et seq .  ( 1 972) . 

24 37 Fed . Re&· 

Again , 

25 37 Fed . Re&· 

1 0845 , 1 084 6 ( 1 97 2) . 

1 0842 ( 1 972) . 2637 Fed . Reg. 15 095 ( 1 972) . 

27  38 Fed . Reg. 25697 et seq . (1 973) . Exactly . how far this propos ed 
regul ation went in al lowing tal l stack/ ICS is  a matter of some di spute . 
TVA has contended that thi s regulation would only have al lowed tal l 
stack/ ICS on a temporary basis  [Tennessee Val l ey Authority , "Chronology 
of  TVA Sulphur Dioxide Control , "  provided by TVA Attorriey Barry Walton 
( Knoxv i l l e :  Tennessee Val ley Authority, June 1979) , p .  2 ] . Critics o f  
ICS saw thi s  proposed regulation as a reversal o f  E PA ' s  previous ly 
proposed disal lowal of  tal l· stack/ ICS ( see Ayres , "Enforcement of Air 
Pol lution Control s , "  456-457) . Apparently,  this EPA proposed regulation 
did not entirely sati sfy either the proponents or opponents of  tal l 
stack/ ICS.  

· 
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however , this rul e  was never actually issued . 28 Confusion seemed to 

reign at EPA. 

In the fal l o f  197 3  what Justice Holmes might term the fel t  

.neces sities of the t imes began t o  impinge on EPA ' s interpretation· 

efforts .  As the nation braced to confront both an OPEC oil embargo 

and persistent economic stagfl ation,  it became popular to attack 

environmental regul ations as inflationary and as j eopardi z ing the 

nation ' s energy independence goal . The most voci ferous private s ector 

barrage against EPA ' s  efforts came from · a  $ 3 . 5 mil l ion ant iscrubber 

advertis ing campaign spearheaded by the American El ectric Power 

Company . 29 This was accompanied by mounting criticism. from within 

the federal government it s e l f .  Indeed , a formal executive branch 

review of environmental regulat ions--known as the Qual ity of Life 

Review Process --was formal l y  instituted by the Office of  Management 

and Budget (OMB) . Under thi s system , any federal agency was given an 

opportunity to influence , and perhaps even al ter , EPA ' s  regul atory 

po licies by formal ly expres s ing concern about their impact on national 

energy shortages or the economy in general . Taking advantage of this  

opportunity , such agencies as  the Federal Power Commis sion (FPC) , the 

Federal Energy Administration (FEA) , the Commerce Department , and OMB 

pressed Congress and the President for approval of intermittent control 

28 Ayres , "Enforcement of Air Pol lution Controls , "  459 . 

29see "Dona ld Cook vs . E PA , "  New York Times , November 24 , 1974 , 
pp . F l ,  14 ; and "Tal l Stacks versus Scrubbers : $3 . 5 Mi l l ion Publicity 
Campaign Fails  to Di scredit Emiss ion Reduction Techno logy , " Environ­
mental Law Reporter 5 ( 1974) : 1 0009- 1 001 0 .  
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strategies . The Commerce Department even used the proces s to deve lop 

amendments to the C l ean Air Act that Pres ident Ford eventual ly submitted 

to Congress . 30 

EPA responded to al l this by invit ing the states to review their 

S IP ' s  so as to el iminate "overly stringent" provis ions that discouraged 

the use of our abundant coal resources . 31 This invitation was wel l -

received by the states where TVA operated its coal - fired plants . 

Tennes see and Alabama proposed increased SOz emiss ion l imits that ICS 

systems could eas ily meet , 3 2  and Kentucky specifica l ly proposed al lowing 

ICS as a compl iance technique . 33 The EPA formal ly responded to the 

proposed S I P  changes of these states in August 1 974 , almost eight months 

after the Tennessee and Alabama changes were submitted . The o i l  embargo 

had by then been lifted , and gone was the cr isis atmosphere support ing 

its earl ier cal l for S I P  relaxat ions . The agency disal lowed many o f  the 

34 emiss ion standard proposals proffered by Al abama and Tennessee , and it 

forbade Kentucky ' s  provis ion specifical ly allowing ICS as a contro l 

strategy .
35 

This �ct ion was fo l lowed in December of  the same year by 

the promul gat ion of binding EPA regul at ions mandating constant control 

30see E .  E .  Kenworthy , "EPA Aides Say Commerce Department Amendment s 
Would Weaken Cl ean Air Act , "  New York Times , December 1 0 ,  1 974 , p .  31 . 

31 EPA/TVA Task Force ReEort , p .  4-4 . 

3 238 Fed .  ReE· 34476 ( 1 97 3) ; 38 Fed .  ReE· 344 7 7  ( 1973) . 

33 39 Fed . ReE· 1 0277 ( 1 974 ) . 

34 39 F ed .  ReE. 38528 (1974 ) ; 39 Fed . ReE· 38529 ( 1 974 ) . 

35
39 Fed . ReE. 28357 ( 1 9 74) . 
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systems . Thi s  was done in the face of controversy over the environmental 

probl ems caused when disposing of the huge quantities of "sludge" produced 

during the operation of scrubbers , and amidst uncertainty over the 

availabil ity of low-sul fur coal . 

After mor.e than two and a half  years of vacil lation , the agency had 

final ly taken an official , legal ly-binding position on the contro l 

strategy issue .  It had come to support emiss ion reduction rather than 

dilution regardless of the economic and technol ogical feasibil ity of  

such constant control techniques as scrubbers and low-sul fur coal . In 

the process it had taken a position that woul d bring the EPA into open , 

very heated confrontat ion with the Tennessee Val ley Authority during _ 

the 1 970 ' s .  

The Federal Facility Compl iance question 

The final interpretat ion issue that bore directly on the EPA/TVA 

dispute dealt with the respons ibi l it ies of federal facilit i es under the 

Cl ean Air Act . Impati ent with prior federal fac i l ity po l lution control 

efforts , and recogni zing that such faci lities were among the most 

notorious S02 pol luters in the country , Congress used the CAA to vent 

its displ easure . As Stewart and Krier suggest the TVA , as the nation ' s  

0 1 . f . . 1 . 36 l argest S 2 po l uter , was a primary target o congress iona Ire . 

Section 1 1 8 provided that all  federa l facilit ies discharging air 

pol lutants "shal l be subj ect to , and comply with , al l federal , state ,  

interstate,  and local requirements respecting the control and abatement 

36 Stewart· and Krier , Environmental Law , p .  5 5 3 . 
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of air po l lution in the same manner ,  and to the same extent , that any 

. b .  h . . . 37 person 1s su J ect to sue requ1rements .  Left unclear ,  however , was 

whether facil ities were subj ect to the procedural requirements impos ed 

by the states to impl ement the Act . 

For most  states , the heart o f  the pol lution control program was a 

procedure whereby stationary sources ( e . g . , power plants)  were required 

to obtain a permit to operate . These  permits were des igned to mediate 

38 the "gap between pol lution sources and national standards , "  and 

allowed state and local authorities to regulate air po l lution directly 

at the source . Aided by monitoring devices , officials would presumably 

be able to determine exactly when and how ambient air  qual ity standards 

and emission l imitations were being violated , as wel l as by whom . 

Environmental ists bel ieved that Section 1 1 8  authorized the states to 

regulate federal facil ity pollution in the same fashion as that of  

private sources . However , as Wi l l iam Shaw has noted , "The s impl icity 

of the proposal [ failed to] ensure its acceptance . "39 Many federal 

faci l ities , including the TVA , avered that Section 1 1 8  vio l ated the 

Supremacy Clause of the U . S .  Constitution and the legal principle  of 

sovereign immunity . Whi le acknowledging that the Act did al low state 

37cAA of 1 970 , Sect . 1 18 .  

38Bi l l  M .  Shaw, "Sovereign Immunity :  Federal Compl iance with State 
Permit Requirements under the Cl ean Air Act and the Federal Water 
Pol lution Control Act Amendments , " San Fernando Val l ey Law Review 6 
(Spring 1 978) : 1 20 .  

39wi ll iam R .  Shaw , "Th:e Procedures to Ensure Compl iance by Federal 
Facil ities with Environmental Quality Standards , "  Environmental Law 
Reporter 5 ( 1975) : 50 2 15 . 
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and local authorities to impo se  substantive air qual ity standards on 

their operat ions , federal facil ities argued that it did not authorize 

the imposition of  state permit requirements .
40  

The position espoused by  federal facilities was comp l etely 

unacceptab l e  to environmental groups who maintained that for al l 

practical purposes it emascul ated the CAA . The perspect ive of 

environmental groups was subsequent ly  adopted by the EPA . In seeking 

to counter the position that federa l faci l ities could not be held to 

procedural requirements under Section 1 1 8 ,  the agency argued that such 

an interpretation essential ly granted federal faci l iti es a dispensat ion 

from the law .  To deny state and local governments the authority to 

impose procedural requirements on federal insta l l ations was , the EPA 

suggested , to create an "enforcement vacuum whi ch rendered the ' duty ' 

of  federal fac i l ities to comply with the CAA ' utterly meaningless . ' "4 1  

Moreover , i t  occasioned a "dichotomy between federal and private 

industrial po l � uters which [could force] the latter to undertake 

burdensome abatement measures that federal po l luters were ab l e  to 

avoid . "
4 2  

The EPA and TVA were thus placed at loggerheads over the federal 

facil ity comp liance is sue . TVA would concede that it had to meet 

nat ional S02 standards and emission l imitations j ust as any pol l uter 

40
Ibid ,  

4 1oavis et al . ,  "Clean Air Act Amendments of 1977 , "  77 . 

4 2 Ibid . 
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might have to, but that it did not have to apply to the states for a 

permit to operate its coal - fired power plants . EPA, the states , and 

environmentalists woul d  argue that TVA not only had to meet the 

standards issued pursuant to the CM , but had to comply with the 

procedural requirements of the states as wel l .  Before this i ssue was 

final ly  resolved by Congress in 1 97 7 ,  TVA woul d wage a determined , 

very nearly success ful campaign chal l enging EPA ' s interpretation of  

Section 118  o f  the CM . 

Interpreting the FWPCA 

During the EPA/TVA thermal pol lution dispute , EPA ' s  interpretation 

o f  both the 1 965 and 1972 amendments to the Federal Water Pol lution 

Control Act would have a significant effect on the operations of TVA ' s  

nascent nuclear power program . Recal l that prior to the enactment of 

the 1 972 Act the control of  excessive heat dis charges from power plants 

such as tho s e  operated by TVA was predicated on the Water Qual ity Act 

of 1965 . Pursuant to these amendments to the FWPCA each state , subj ect 

to federal approval , was to issue water qual ity standards based on 

intended use for all interstate waters by June 1967 . These standards 

were to be accompanied by a plan for their impl ementation and enforcement . 

In the absence o f  state action , the Interior Department ( l ater the EPA) 

could promul gate standards in their stead . Moreover , shoul d the state 

plan, or any o f  its parts , prove inconsistent with �he purposes  of the 

Act , a federal standard-setting conference coul d be convened to issue 

acceptab le  standards . Once i ssued these were to be considered federal 

standards , directly enforceable by the federal government . 
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The FWPCA of 1 972  incorporated much of the regulatory framework of 

the 1 965 amendments .  States were again to deve lop wat er qual ity 

standards for interstate waterways and to provide impl ementation plans 

for their appl icat ion and enforcement .. Moreover , al l state efforts 

were subj ect to approval by the EPA . The 197 2  amendments di ffered 

fundamental ly,  however , from their predecessor by cal l ing for the 

devel opment of nat ional ly-uniform ,  technology-based effluent l imitat ions 

prepared by EPA rather than the states . These  standards , in turn , were 

to be the bas i s  for EPA- issued NPDES operating permits for individual 

sources · of  pol lut ion . As with the CAA o f  1 970 , these as signed tasks 

were accompanied by legal ly-enforceable performance deadl ines . EPA was 

to is sue e ffluent guide l ines for maj or industrial pol luters. by 197 3 ;  

grant NPDES discharge permits to al l po l lution sources by 1 974 ; require 

industry to insta l l  the �est practicab l e  control techno l ogy ( BPT) by 

1 97 7 ;  ensure that po l l uters appl ied the best avai labl e  control techno logy 

( BAT) by 1 9 8 3 ;  make navigabl e waterways fishab l e  and swimmab l e  by 1 98 1 ;  

and see to i t  that al l discharges into the nation ' s  waterways were 

e liminated by 198 5 .  

John Quarles , former deputy administrator of  the EPA, has written 

that the FWPCA as amended through 1 97 2  "presented a rather bewilder ing 

array of requirements" that the agency had to trans l ate into feasib le , 

acceptabl e  program direct ives . 4 3  Three products of EPA ' s  taxing 

interpretation experi ence were especial ly sal ient for the EPA/TVA 

43
Quarles , Cl eaning Up America , p .  1 14 .  
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thermal pol lution controversy.  These  inc luded the agency ' s  directive s  

concerning acceptable thermal po l lution standards , techno logy-based 

effluent l imitations , and grounds for individual plant exemptions from 

thermal pol lution requirements .  

The Thermal Water Qual ity Standard Question 

The 1 965 amendments had cal l ed on each state to deve lop and submit 

for federal approval a set of wat er qual ity standards . These would 

define the maximum permissib l e  l eve l s  of various po l lutants consi stent 

with the proj ected uses o f  a given waterway . 44 A commission establ ished 

by the Interior Department. recommended that standards for thermal 

po l lut ion be  is sued pursuant to that mandate .  Then i n  the 1972  

amendments to  the FWPCA , Congress  stipulated that any adopted state 

water qual ity standard approved or awaiting approval under the terms 

o f  the 1 965 amendments could be cha l l enged by EPA . 45 In the event of 

a chal l enge , EPA was to noti fy the state and specify changes that had 

to be adopted within ninety days of not i fication . I f  revis ions were 

not forthcoming , EPA could promul gate the necessary changes and ho ld 

pol luters accountabl e  to them. The primary vehicle provided for doing 

this was a standard-setting conference convened by EPA where arguments 

for and against revision could be presented by any interested party . 

Mo�t significant for the EPA/TVA controversy , Alabama and 

Tennes see--two states where TVA would choose to l ocate most of its 

44
The Water qual ity Act of  1 965 , Sect . 303 . 

45
FWPCA of  1 97 2 ,  Sect . 303 . 
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nuclear generating capacity--were concerned about excessive heat 

discharges into the Tennessee River . To allay their fears , they would 

develop thermal po l lut ion standards for portions of  that river fl owing 

within their respective boundaries . During the 1 970 ' s ,  EPA ' s  review 

of  thes e adopted standards would serious ly affect the operations of 

the TVA nucl ear power program and engender disagreement between the 

two federal g iants . At is sue wo�ld be EPA ' s  interpretation o f  the 

Act ' s  imprecise mandate to determine "maximum permissible l evels" of  

po l lution for discharges of  thermal effluents . At stake would be 

severa1 hundred mil l ion do l l ars worth of construct ion cos ts for 

instal l ing auxil iary cool ing tower sys tems at TVA nucl ear plant s ;  

towers needed t o  meet thermal standards viewed b y  TVA as unneces sari ly 

stringent to protect water qual ity . 

In contras t to S02 pol lution , the cause/effect relat ionship 

underlying thermal pol lution concerns was widely accepted and wel l 

documented by the federal government : excess heat discharges did kill  

f . h d h · r ·  f 4 6 1s an ot er aquat1c 1 e .  The maj or source o f  thermal po l lution 

was uncontested as wel l :  the disposal o f  waste heat from steam el ectric 

generating pl�nts , with nucl ear units respons ible for 4 0 to 60 percent 

more heat discharge than comparable  foss i l - fuel ed facilities . 4 7 Les s 

4 6An inventory of thermal fish ki l l s has been maintained by the 
federal government s ince 1 962 . See �1ichael S .  Baram, "The Legal and 
Regulatory Framework for Thermal Discharge from Nuclear Power Plants , "  
Environmental Affairs 2 (Winter 1 972) : 5 1 9 ,  footnote 1 0 . 

47Russel l L .  Johnson , ·"Thermal Pol lution : The Electric Uitil ity 
Industry and Section 2l (b) of the Federal Water Pol lut ion Control 
Act , "  The Hastings Law Journal 22 (February 1971) : 688 . 
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c l ear , however , were the more technical quest ions associated wi th heat 

di scharges . For instance , what amounts of heat , at what temperatures , 

in what concentrations , and in combination with what c l imat ic condit ions 

actual ly harm different species of fish , at different l ife. stages , and 

48 over different exposure leve l s ?  Further compl icating such is sues was 

the tendency for their answers to vary from s ite to site and to be 

unamenab le to usual predictive model ing . 4 9  Thus , not unl ike the S02 

standard-setting di lemma , the EPA and its predecessors were charged 

with determining "permissible" standards absent sufficient technical 

supporting dat a .  

The 1 965 amendments did not al low time for resolving scientific 

uncertainties . As stipulated by Congres s ,  the s tates were to submit 

water quality standards for federal review by June 1 967 . The Act did 

provide , however , that criteria guidel ines would be deve loped by a 
' 

group o f  water qual ity experts to aid the Interior Department (and 

subsequent ly the EPA) in reviewing propo sed state standards . This 

group , known as the Nationa l  Technical Advisory Commis sion , i ssued 

interim recommendat ions for thermal pol lution that were available to 

federal official s when the firs t state proposals were submitted . These 

criteria were based on approximat ions of  what constituted "natural "  

temperatures for particular bodies o f  water and stipulated the 

48see Frank L .  Parker and Peter A. Krenkle , Engineering Aspects 
of Thermal Pol lution (Nashv i l l e : Vanderbil t  University Press ,  1 969) , 
and Johnson , "Thermal Pol l'-'t ion . "  

49Geoffrey G .  Eichho l z , Environmental Aspects of  Nuc lear Power 
(Ann Arbor :  Ann Arbor Science Pub l ishers , 1976) , p . 223 . 
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maximum temperature variat ions that di fferent aquat ic l i fe coul d  

. 50 sustai n .  

Whi l e  many states adopted thermal standards compat ible  with the 

Advisory Commiss ion ' s· guidelines , some did not . The states o f  Alabama 

and Tennes s ee fel l  int o  the latter category . Aft er ho l ding extens ive 

pub l ic hearings where interested part ies , including TVA , testi fied as 

to appropriat e standards , the Alabama Wat er Improvement Commiss ion 

approved in May 1 967 a 93°F t emperature maximum and a l 0 ° F  temperature 

rise for portions of the Tennes s ee River where TVA was p l anning to 

l ocate its Brown ' s  Ferry nuc l ear p l ant . 5 1  These were s ubmitted to 

federa l o fficial s in June o f  that same year . 5 2  Because they contrasted 

so sharply with the Commis sion ' s  recommendat ions o f  an 86°F maximum 

and 5 ° F  temperature rise , Alabama ' s  proposed standards were disapproved 

in February 1968 . Whi l e  protract ed negot i at ions between federal and 

state o fficials ensued , as of February 1 97 1  a reso lut i on o f  the 

disagreement was s t i l l  not in s i ght . Consequent ly , E PA Administrator 

Ruchel shaus authori zed a standard- setting conference for Apri l  1971  in 

5 0Robert S. Burd , · "Water Qual ity Standards for Temperature , "  in 
Engineering Aspects o f  Thermal Pol lut ion , eds . Frank L.  Parker and 
Peter A. Krenkl e  (Nashvi l l e : Vanderb i l t  University Pre s s , 1969) , 
pp . 74- 75 . 

5 1 3 3  Fed . Reg. 9877 ( 1 968) . 

5 2Environmental Protect ion Agency Water Qual ity Office , Region IV , 
At l anta, Water Qual i ty Standard- Sett ing Conference for the Int er-State 
Waters of the State of Al abama (Montgomery : Environmental Protection 
Agency , Apri l  S -7, 1 97 1 ) , p .  3 .  



80 

Montgomery , Alabama . 53 As a resul t of  thi s con ference , EPA official ly 

promul gated an 86°F maximum and a 5°F change l imit for sect ions of  the 

54 Tennessee River in Alabama . 

Much the same pattern was fol l owed in the development of . Tennes see ' s  

thermal water qual ity standards . In May 1 967 the state water pol lution 

commis sion proposed a 93°F maximum and 5 . 4 °F rise standard for portions 

of the Tennessee River where TVA ' s  Sequoyah nuc lear p lant would be 

55 
l ocated. This proposal was rej ected by federal officia l s  in favor of 

an 86 . 9°F maximum and 5 . 4° F rise l imitation. 56 Negot iat ions extended 

from this  disapproval in 1 968 unt i l  the state vo luntarily is sued 

standards cons istent with EPA ' s  interpretation of permissib l e  therma l 

l imits in December 1971 .
57 EPA formal ly  approved these revised standards 

in June 1972 . Thus the EPA had pressured the states of Alabama and 

Tennessee--where al l but one of  TVA ' s  nuclear plants would eventual ly 

be housed--to adopt thermal water quality standards more stringent than 

TVA v iewed necessary . I f  success ful ly app li ed to the federal fac i l ity , 

the standards would force TVA to construct --against its wishes --very 

costly auxiliary cooling tower syst ems at it s nuc lear plants . 

5 336 Fed . Reg. 3085 ( 1 971 ) . 

55 33 Fed . Reg. 9879 (1 968) . 

54 37 Fed .  Reg. 5 260 ( 1972) . 

56sruce A .  Brye , "TVA Activities to Contro l  Heated Water Discharges , "  
a paper presented to the Al abama Soc iety o f  Profess ional Engineers State 
Convent ion , Huntsvil l e , June 2 - 3 ,  1 97 2 ,  p .  8 .  

5733 Fed . Reg. 9877 ( 1 968) ; Tennessee Va l ley Authority , Final 
Environmental Statement -Se uo ah Nuc l ear Plant , Units 1 and 2 
( attanooga : TVA, February 1 3 ,  1 9 74 ) ,  p .  2 . 6- 2 .  
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The Techno logy-Based Effluent Limitat ion Quest ion 

Pursuant to Section 301 of the FWPCA of 1 9 7 2 ,  a l l  exist ing sources 

of  pol lution were to meet two l eve l s  of  techno logy-based effluent 

1 . . . 58 
1m1tat 1ons . By 1 97 7 ,  pol luters were to meet l imits premised on the 

"best practicable technology current ly avai lable" ( BPT) ; by 1983 ,  they 

were to comp ly with standards based on "the best avai lab l e  technology 

economical ly achi evab le" (BAT) . 59 The task of  translating thes e vague 

congress ional intent ions into feasible , acceptable directives was 

de l egated to the EPA . Sect ion 304 charged the agency with identifying 

the amounts of  effluent reduction technological ly  pos sible for classes 

o f  industrial pol luters . 60 .
To trans late these effluent l imitations 

into regulations for speci fic dischargers , Sect ion 402  authorized the 

EPA to i s sue pol lution discharge permits to individual sources of 

1 1  . 6 1  po utlon . 

EPA ' s  int erpretation of these provis ions of  the 1 97 2  amendments 

was very import ant to the TVA nuc lear power program . The great 

quant ities of heated water ant icipated to be released from its nuc l ear 

plant s when the system was completed fe l l  within th e rubri c  of the Act . 

As steam electric generat ing plants , TVA ' s  nuc lear units would be 

respons ible for meeting th e thermal e ffluent l imits developed for that 

industrial category by EPA; this ,  in order to obtain permits for 

58
FWPCA of  1972 , Sect . 301 . 

6°
FWPCA of  1 972 , Sect . 304 . 

59 
Ibid . 

61 FWPCA of 1 97 2 ,  Sect . 402 . These are the Nat iona l Pol lutant 
Discharge E liminat ion System Permits referred to in Chapter U .  
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discharging heated water from these facil ities . EPA direct ives on this 

matter could s i gni ficant ly affect both the capital and operating costs 

of  the TVA. What is more , TVA ' s  respons es to the directives coul d 

significantly a ffect its abi l ity to meet the power generation needs of  

agency customers in the Tennessee Val l ey .  

EPA ' s interpretation of the law was severely compl icated, however , 

by the absence of a sufficient data base for promul gat ing technology-

based effluent l imits . Congress had charged the EPA with regulating 

over 200 , 000 industrial pol luters . Such a respons ibil ity required reams 

of informat ion "about the discharges ,  manufacturing proces ses , and 

technical options of divers e firms operating in different c ircumstances 

62 throughout the country . "  The agency approached this hercul ean task 

by dividing water pol luters into thirty categori es and 250 subcategories 

based on such criteria as product ,  proces s ,  s i z e  of  pl ant , and age of 

equipment . 63 EPA staff were then dispatched to industries across the 

country' to develop a satis factory data bas e for devel oping the standards . 

This effort demonstrated to EPA officials that while  Congress  assumed 

that "best" pol lution contro l technologies for industrial types must 

exist , industry had ident ified no such process . It thus appeared t� 

many that a s ingle technology-based effluent l imitat ion was unreal istic 

given the contemporary state of water pol lution contro1 . 64 

G iven such .a scenario it is not surpris �ng that the - procedural 

deadl ines establi shed by the FWPCA of 1 972 were not met by the EPA . 

62Marcus , Promise and Performance ,  p .  149 . 

63Ibid . 64 Ibid . , p .  1 52 .  
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According t o  the Act , the agency was t o  issue effl uent guidel ines by 

October 1973 in order that po l lution discharge permits --based upon such 

guidel ines -- coul d  be is sued to individual pol lut ion sources . However,  

it  was only  by virtue of a law suit fi l ed by the Nat ional Resources 

Defense Counci l  (NRDC) that guidel ines for approximately thirty 

industrial categories were issued by a reluct ant EPA in January 1 974 . 65 

And it was not unt il  March 1974 that effluent guidelines were proposed 

for thermal po l lut ants discharged by steam el ectric generat ing pl ant s 

such as TVA ' s  nuc lear units . 66 After holding an extended period of  

public comment and hearings to  weigh t�e arguments of ut i lity industry 

and environmental groups , EPA issued final regul at ions for thermal 

pol lution in October 1 9 74 . 67 

. In issuing these guidel ines EPA maintained that the agency had 

"ident ified closed cyc le evaporat ive cool ing [ i . e . , cool ing towers]  as 

a techno logy which i s  c l early the most efficient means of virtual ly 

el iminat ing heated water discharges . • •68  Moreover, the agency des ignated 

closed-cyc l e  coo l ing systems as the techno logical basis  for a l l  effluent 

limitations . 69 This it did despite charges that towers caused environ-

mental probl ems such as fog ,  icing , and weather modificat ions . In doing 

so EPA had effect ive ly  precluded the use of anything but closed-cyc l e  

coo l ing towers a t  TVA nuc lear plants . Its decis ion would serious ly  alter 

65
Ibid . 

67 39 Fed . Reg. 36187 ( 1974 ) . 

68 Ibid . 

6639 Fed . Reg. !294 ( 1974 ) . 

69Ibid . 
. 



84 

TVA ' s  pol lution control strategy--at considerable  expense to the agency--

if appl ied successfully to it . 

The Thermal Pol lution Exemption Question 

The final aspect of EPA ' s  interpretation of the FWPCA that woul d 

affect the TVA nucl ear power program invo lved Section 316  o f  that act . 

Congres s had authori zed EPA to assign l ess stringent thermal pol lution 

requirements to individual pol luting sources under certain circumstances . 

The owner or operator of a plant had to satisfy EPA that the appl icable  
' 

l imit or standard was "more stringent than neces sary to as sure the 

protection and propagation of a balanced , indigenous popul ation of 

shell fish , fish , and wi ldl ife in and on the body of water into which 

the discharge is to be made . " 7° Congress  made no mention, however,  o f  

j ust  how a pol luter was t o  convince the admini strator of worthines s for 

di spens ation. Rather , this was l eft to the discretion of EPA .  TVA , 

of course , woul d follow the agency ' s  del iberations with more than 

pas sing interest .  EPA ' s  interpretation of what constitu�ed evidence 

warranting alternative thermal standards and lim{tations could either 

exempt it from, or impose upon it , cost ly pol lution contro l modifications . 

EPA' s interpretation began in March 1 974 , almost a year and a hal f  

71 after pas sage of the 1 972 amendments .  At that time . it is sued proposed 

regulations for pub l ic comment that des cribed the procedural and 

evidentiary requirements for obtaining alternative standards . In June , 

7°FWPCA o f  1972 , Sect .' 3 1 6 .  

7 1  39 Fed . Reg. 1 1 434 ( 1974) . 
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EPA representatives testified before a Hous e Public Works subcommittee 

72 examining its proposals . This was fo l lowed in July by fwo days of 

EPA-sponsored pub l ic hearings concerning the regul ations and an 

accompanying guidance document for their impl ernentat ion . 73 A final 

defense o f  its Section 316  proposal s carne in late July when EPA 

participated in a conference sponsored by the Atomic Industrial Forum . 74 

Befitt ing the importance of EPA ' s decis ion on this matter , al l of these 

meetings were heavily attended by both el ectric util ity industry 

representatives (including TVA) and environmental groups . 

The final regulations publ ished in October 1 974 establ ished three 

ways for point source operators such as TVA to demons trate that 

alternative thermal standards were j ustified . 75 First , operators could 

show that the existing dis charge from a plant had not caused "prior 

appreciable harm" to aquatic l ife ,  and cons equently had not dis turbed 

the "balanced indigenous community" of fish and wi ldl ife in or on the 

receiving body of water . In making this demonstration the interactive 

and additive effects of prior thermal discharges were to be considered . 

EPA also provided that even with prior appreciable  harm , it would 

cons ider an alternative standard upon demons tration that the subst itute 

would protect waterl ife . Admis s ib l e  evidence supporting either of these 

72u . s . , Congress , House , Public Works Subcommittee on Investigations 
and Review , Hearings on the Steam Electric Power Generating Point Source 
Category, 93rd Corig. ,  2nd sess . ,  1 974 , pas sim.  

7339 Fed . Reg . 36176 ( 1974; . 74 Ibid . 

75The fo l l owing description o f  the three alternatives relies on 39 
Fed . Reg. 361 81  ( 1 974 ) . 
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claims included data from the appl icant ' s  prior operation of the plant , 

as wel l  as proof of  the fac i l ity ' s  compl iance or noncompl i ance with 

previous state water quality standards . 

A second method ·for j ustifying an alternative standard required 

proof that "representative , important" fish speci es in each receiving 

body of water would be protected and al lowed to propagate . To qual i fy 

for this designation a species would have to be clas s i fied as essent ial , 

in terms of biological needs , for maintaining a balanced, indigenous 

aquatic community . Evidence supporting an operator ' s  claim for . an 

alternative standard would have to demonstrate that thermal discharges 

from the plant woul d  comply with a l l  water qual ity criteria developed 

by EPA pursuant to Section 304 of the Act deal ing with "growth , 

reproduction,  and survival" of designated species . 

The final exemption method specified by E PA was one des igned for 

plants that had no previous record of  operation . Again the goal was 

to protect and ensure. the propagation of  a balanced , indi genous 

community of aquati c  life .  Thi s  alternative provided, however ,  that 

absent actual pl ant operating data, an operator coul d submit biological 

and engineering models of anticipated ' effects to bols ter exempt ion 

arguments .  Al lowab l e  support ing documentation included extrapolations 

from the operations of comparable  pol luting sources based on new or 

historical biological data and phys ical monitoring , as wel l  as the 

resul ts  of engineering and diffus ion model ing . 

Thus did E PA come to grips with the imprecise intent of  Congress 

to al low pol lut ion variances to individual sources of thermal discharge . 
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For reasons to b e  discussed i n  subsequent chapters , the agency ' s  

trans lation o f  Section 3 1 6  into thes e substantive program directives 

proved highly significant to TVA during the 1 970 ' s .  Indeed , EPA ' s  

interpretation would effectively dash any hope the federal uti l ity 

might harbor for obtaining immediate re lief from stringent , and hence 

very cost ly,  thermal standards during the 1 970 ' s .  

Discuss ion 

The preceding has described the process and substance of,  as wel l 

as the issue s involved in , three bas ic decisions EPA had to make before 

it could app ly  the CAA and FWPCA to the Tennessee Val l ey Authority . In 

each case these concerned the strictness o f  standards , the specification 

o f  pol lution control techniques , and the determination of regul atory 

targets .  Several points o f  comparison merit discus sion . First , in both 

cases EPA ' s  interpretation of what constituted standards adequate to 

protect the environment was cha l l enged . The bases o f  the cha l l enges , 

however, were somewhat different for the two . Thermal standards were 

debated on the basis  of technical cons iderations . That is , what amount 

of heat , in what concentrations , and over what period o f  time. real ly  

harmed different species of fish , at  di fferent l ife stages , and under 

what c l imatic conditions . Never salient was the quest ion o f . whether 

exces sive heat di scharge was real ly  respons ibl e for aquatic ecosystem 

damage . This was a wel l -do cumented , widely accepted scientific fact . 

In contras t ,  st andards promulgated for S02 were chal l enged on more than 

mere technical bases ; EPA still  struggl ed to prove the more basic 
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threshold ques tion of  whether the substance ,  in and of  itself,  was really 

harmful at al l .  

Secondly , whi l e  EPA ' s  substantive .interpretation of  the appropriate  

techno logical fix for meeting the requirements of· each act would invite 

controversy , the bases for chal lenge again differed . Certainly,  both 

scrubbers and closed- cycle  cool ing tower systems were chall enged for 

environmental probl ems incidental to their operation . In the case of 

the former , l arge quantities of i imestone s ludge produced during 

"s crubbing" caus ed s i gnificant waste disposal problems . And cool ing 

towers were assailed for creating inordinate amounts of fog ,  heavy 

i cing , and sudden weather modi fications . But the two technologies were 

worlds apart in terms of the amount of agreement each engendered 

concerning their respective abi l ities to perform as signed t ask s . Whi le 

disagreement reigned over what kind of  cool ing tower (natural -draft , 

mechanical-draft , wet or dry) or what mode of operation (open , closed ,  

or combined) was appropriate for each site , once towers were instal l ed 

to meet a particular temperature standard , that standard would invariably 

be  met . I n  contras t , scrubbers were an essent ial ly untried , unproven 

technology for eliminating S02 emissions ; and their effi cacy was 

particularly in doubt at l arge ( i . e . , 1 000 mw) power plants such as · 

those operated by the TVA . They were also much more costly than their 

more proven alternative : the intermittent control system/tall  stack 

strategy . 

Thirdly , it is  worthy of note that whi le both the CAA and the FWPCA 

incorporated clauses deal ing speci fical ly with the obl i gation of federal 
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facilities such a s  TVA t o  compl y  with air and water qual ity requirements ,  

only  in the case o f  the CAA did this obl igation become a maj or issue . 

Recal l that the FWPCA gave EPA the authority to impl ement the discharge 

permit program , whil e  the CAA del egated the operation of its impl emen­

tation program to the states .  When most states adopted a permit system 

as their primary enforcement tool , federal fac i l it ies chal l enged whether 

they had to comp ly with state permitt ing procedures , premis ing their 

argument on the Supremacy Clause of the Constitut ion . Such a chal lenge-­

whether princip led or merely dilatory--was never mounted by federal 

facil ities in regard to the FWPCA . 

Fourthly,  significant differences between the cas es existed in 

regard to the number and tenacity o f  chall enges to EPA ' s interpretation 

efforts . Using as a forum the Qual ity o f  Life Review Process  that 

institutionalized their rol e  in formulating environmental po l icy , 

agencies such as the FPC, FEA , and the Commerce Department rais ed 

persistent cha l l enges in a variety of congres sional and executive 

branch settings to EPA ' s  interpretation of the CAA . Moreover, private 

s ector actors such as the American Electric Power Company mounted ·multi­

media b l it zes assai l ing EPA ' s impl ementation efforts . In contrast ,  EPA ' s  

interpretation of the FWPCA was marked by di scus sion throughout the 

months of public  comment and public  hearings sponsored by the agency . 

But never were its efforts assai led by its sister agencies or by private 

sector actors in so content ious a manner , nor with such unrel enting zeal , 

as characterized its  interpretat ion o f  the CAA. 

F inal ly,  the manner in which EPA interpreted provisions of the CAA 

and FWPCA differed substant ia l l y .  The agency ' s  tortuous two and a hal f  
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year struggle to resolve the constant versus intermittent control system 

question pursuant to the CAA was unparal leled during its interpretat ion 

of techno logy-based effluent l imits under the FWPCA . Also  ab sent in the 

case of the latter were statements anal ogous to those .  made· by Adminis­

trator Ruchelshaus that S02 standards were premis ed on data that fai led 

to definitively document their relationship to health hazards . 

With these s imil arities and differences in mind , i t  i s  now 

appropriate to turn to the specifics of  E PA ' s  appl ication efforts in 

the EPA/TVA cases . Chapter IV wi l l  thus chronic le  the events , person­

al ities , and factors as sociated with EPA ' s  application of S02 and thermal 

po l lution contro l requirements as they affected the operat ions of the 

TVA power program during the 1970 ' s .  Because the interpretat ion and 

application activities of implementat ion are analyt ical distinctions , 

tending in reality to occur concurrently,  much of what has been s aid in 

this chapter wil l  be referred to in the next . Interpretat ional 

experiences wi l l  thus provide a context for examining the speci fics 

of EPA ' s  two application efforts ,  as wel l  as TVA ' s  two very di fferent 

respons es to them . 



CHAPTER IV 

FROM COMPLACENCE TO COMPLIANCE : APPLYING ·THE CAA 

AND FWPCA TO THE TENNESSEE VALLEY AUTHORITY 

It has been argued that "enforcement of a social preference is  

typically  essential i f  the preference is  to be real ized . " ! Thus far 

this study has examined aspects of the implementation of two rather 

significant "social preferences" as they related to the Tennessee Val ley 

Authority : the Cl ean Air Act and the Federal Water Pol lution Control 

Act . Examined have been two of the three sets of activities reputed by 

Charles 0 .  Jones to be most significant during implementation :  the 

establi shment of units and methods for carrying out po licy (organi zat ion) 

and the trans lation of statutory language into acceptable , feasible  

directives (interpretation) . Chapter I I  presented a description and 

compari son of the organizat ional infrastructure provided by the CAA and 

FWPCA for effecting S02 and thermal pol lution control respectively . In 

Chapter I I I  the substance and process  of,  as we ll  as the is sues invo lved 

in , EPA ' s  interpretation of those aspects of the two acts rel evant to 

the operations of TVA ' s  power program were compared and contrasted . 

With this as background , it is  now appropriate to turn to the 

critical enforcement dimens ion of the po licy process --what Jones might 

term the application activities of implementation .  This chapter deals 

1Wi l l iam H .  Riker and Peter C. Ordeshook , An Introduction to 
Positive Political Theory (Englewood : Prentice-Hall, 1973) , p .  5. 

9 1  
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with the particulars o f  EPA ' s  implementation experiences with the TVA 

in regard to S02 and thermal pol lution control in the Tenne ssee Val ley . 

Specifica l ly ,  it examines the interaction between the two agencies  as 

the EPA sought to apply ( i . e . ,  enforc e) its interpretations of the CAA 

and FWPCA to the federal fac i l i ty .  To al low appreciation of the two 

cases from the perspective of TVA , a bri ef history of the deve lopment 

of its power program introduces the chapter . Thi s  i s  fo l lowed by a 

review of the two implementation controversies under study . The chapter 

concludes by highlighting the maj or differences between the . two cases . 

The Development of the TVA Power Program 

Since its creation in 1933 , the Tennessee Val ley Authority has been 

involved in the product ion and transmi ssion of electrical power . The 

size  of the TVA power program has expanded enormous ly over the years , 

however ,  to the point where it is  today the nat ion ' s  largest producer of 

e lectricity . Thi s  development is attributab l e  to the magnitude of the 

agency ' s  responsibi l ities under the TVA Act ,  the scope of the prob lems it 

was call ed upon to address ,  and the ideol ogy of the individua l s  appointed 

to direct its activities . 

The TVA Act of 1933 charged the agency with impl ementing a resource 

development program conceived on a scale never before attempted . For a 

region where per capi ta income was 44 percent below the nationa l average , 

Congres s  sought the "economic and social we ll -being" of its inhabitant s 

through TVA ' s  encouragement of agricu ltural and industrial development .
2 

2 U . S .  Statutes at Large , 4 8  Stat . 5 8 . 
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And Pres ident Roosevelt sought the embodiment of one of his most 

cheri shed goa ls : public power production . 3 The Pres ident fel t  that 

private uti l i  ties were di scoura'ging economic deve lopment by charging 

exorbitant rates for electricity .  Roosevel t ' s  so lution was to have a 

government util ity produce e l ectricity at rates reflecting the "true 

cost" of power product ion . In es sence , a government util ity would 

"regulate by example , "  serving as a "yardstick" against which private 

4 uti l ities would ultimately be measured . Roosevelt ' s  des ire was to have 

TVA be such a yards tick . 

Cons istent with Roosevel t ' s  vis ion of  the agency as "a corporation 

cl othed with the power of government but pos sessed of  the flexibil ity 

and initiative of a private enterpri se , "  the organi zation , po licies , and 

programs for real i zing these ambitious goals were l eft to the discretion 

of . the TVA Board of Directors . 5 The three-member Board was to be 

appointed by the president , with the advice and consent of the Senate , 

to nine-year , overlapping terms . One of  the three members would be 

designated by the president as chairman . Together these three would 

as sume po licy-making respons ibi l ity for the agency with no provis ion 

made for representation of, or oversight by , representatives of its  

seven- state s ervice area . 

3For a discussion of Roosevel t ' s  public power phi losophy s�e 
David H. Davi s ,  Energy Po li tics , pp . 146-149 . 

4
For a di scus sion of Roos eve lt ' s  "yardst ick" phi losophy see Thomas 

K .  McCraw , TVA and the Power Fight : 1933- 1939 (New York : J .  B .  Lippencott 
Company , 1971) , pp . 33-34 . · 

5House Doc . 15 , 73d Cong . ,  1st sess . ( 19 33) . 
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In 1 933 the TVA Board of Directors voted to divide operating 

6 authority for the agency among themselves . Re.sponsibi lity for the 

power program was given to David Li l i enthal , a man who some say brought 

"a miss ionary devotion to [Roos eve lt ' s ] New Deal ideology" to the 

agency . 7 One of Lilienthal ' s  first and most critical decis ions involved 

making TVA an independent , principal supplier of el ectricity for the 

region . 8 To do thi s ,  and in the process perform the yardstick function 

so cheri shed by Roosevelt ,  TVA would have to develop a system for 

distributing the low-cost hydroelectric power generated as a by-product 

of its high dam fl ood control proj ects . Lilienthal set about immediately 

to expand the size and scope of the agency ' s  power production and 

distribution system . By accelerating dam construct ion and buying out 

private uti li ties , he nearly tripled the size of TVA ' s generat ing 

capacity between 1933 and 1939 . 9 To distribute e l ectri city he establi shed 

a two-tier system , with TVA selling power directly to industrial users 

while  contracting with municipalities and rural cooperatives to retai l 

power to nonindustrial consumers .  Guaranteed to arouse the ire of 

private uti l ities , TVA refused to enter into cooperative pool ing 

6
For a fascinating account of the events surrounding this decis ion 

see Cal lahan , TVA : Bridge Over Troubled Waters , Chap . 2 .  

7D . aV1 S 1 Energy Polit i cs , p .  152 . 
8

see Thomas K .  �kCraw , Morgan vs . Li l i enthal : The Feud within TVA 
(Chicago : Loyol a  University Pres s ,  1970) . 

9 George E .  Rawson , "The Proces s of Program Development : The Case 
of TVA ' s  Power Program" ( Pn. D .  dis sertation ,  The University of Tennessee , 
Knoxvi l l e ,  1978) , p .  5 3 . 
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arrangement s with the privates . Even more distre ssing to them , TVA was 

ab le in some ins tances to produce power at co sts up to 70 percent below 

10 private uti l ity rates . 

So rankled by TVA ' s  attitude and success were the privat es that in 

1939 alone they filed twelve separate law sui ts chal l enging the constitu-

1 1  tional ity o f  the agency ' s  power program . By 1939 , TVA had successfully  

weathered this  ons laught . What is  more , through its  contractual 

commitments to consumers and distributors , as wel l  as its purchase of 

private util ities , it was firmly established as the sole supplier of 

el ectricity to maj or portions of the Tennessee Val ley . In the proces s 

TVA, in effect , committed it sel f  to meet ing whatever power demands Va l l ey 

consumers cou ld place upon it . 

I t  was not long before the Val ley ' s  electricity demands exceeded 

the abi l ity of TVA ' s  hydroel ectric system to meet them . The lure of the 

agency ' s  low-cost el ectricity and its success in rural e lectrification 

combined to force the agency to increase its generating capacity five ­

fold between 1939 and 1945 . 12 
After an influx of energy-intens ive 

industrial and government fac i l ities during and after World War I I ,  

officials began to doubt the capacity of the hydropower sys tem to meet 

consumer demands in the foreseeable future . The TVA Board turned to the 

abundant , inexpensive coal suppl ies of its native Appalachia to meet the 

10  Cal lahan , TVA : Bridge Over Troub led Waters , p .  56 . 

1 1  Rawson , "TVA ' s Power . Program , "  p .  50 . 

1 2  
b ' d  5 8  I 1 . ,  p .  . 
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impending crisis . In 1948 TVA moved to install coa l - fired steam plants 

1 . h d f . 1 .  . 1 3  to supp ement 1ts y ropower a c 1  1t1es . Unl ike private util ities , 

TVA did not have to obtain permission from state regul atory commi ssions 

before proceeding with the instal lation of these plants . But it did 

have to obtain congressional authorization and appropriations for doing 

so at that time . Congress , prope l l ed by its Democratic maj ority, 

disal lowed private uti l ity obj ections and funded the cons truction of the 

agency ' s  first steam plant in 1949 . Subsequent authorizations for 

additional plants fol l owed over the next two years . 

With the Eisenhower victory of 195 2 ,  support for further increas es 

in TVA ' s  generating capacity waned . When funding for additional coa l -

fired plants was requested b y  the agency , a more conservative , more 

Republ ican Congress balked , thus precipitating the famous Dixon-Yates 

1 4  
controversy . At a time when the "production and s a l e  of power had 

come to dominate program action if not program thinking , "  TVA officials  

were caught between the seemingly insatiable  power appetite of a rapidly 

industrial i z ing Val ley ,  and the long- term promise of a Congre ss  unsympa­

thetic to its needs and mission . 1 5  TVA sought an al ternative fund ing 

1 3  U . S . , Congress , House , Testimony o f  Gordon Clapp before the 
Subcommittee of the Committee on Appropriat ions , Government Corporat ions , 
Appropriations Bi l l  for 1949 , 80th Cong . ,  2d sess . ,  194 8 ,  pp . 422-4 2 3 . 

14
The be st discussion of the Dixon -Yates case is pres ented in Aaron 

Wildavsky , "TVA and Power Po l itics , "  American Pol itical Science Review 55  
(September 1 96 1 ) : 576 -590 . 

1 5  Roscoe C .  Martin , "Retrospect and Prospect , "  in TVA : The First 
· Twenty Years , ed . Roscoe C :  Martin (Univers ity :  Univers ity of Alabama 

Press , 1956) , pp . 266- 267 . 
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scheme for its  power program, and in 1958  the TVA Act was amended to 

permit the agency to finance power program expansion by sel l ing bonds 

to the pub l ic . Free from b irth from state regulation , TVA was now 

16 
"technica l ly free" from congressional and presidential scrutiny as we l l .  

By 1965 , the provi sion of l ow-cost , coal generated e lectri city in 

sufficient quantities to sati sfy the need s of Val l ey consumers dominated 

TVA ' s  program action and thinking . Eighty percent of the agency ' s  total 

generating capac ity was coal- fired ; and power program expenditure s in 

1966 accounted for almost three quarters of TVA ' s  total budget . 
17 

Furthermore , Board Chairman Aubrey Wagner wou ld characterize the TVA 

phi losophy as "having the basic premi se . . . that low el ectric rates 

encourage high l eve l s  of use , which in turn contribute important ly to 

18 an improved economy . "  In that same year , however , obtaining coal for 

TVA plant s became more prob lematic , more expensive , and more environ-

mental ly controversial . Thus , as coal supp lies  dwindled ,  as environ-

mental i sts attacked its  use of strip-mined coal , and as TVA officia ls 

proj ecte.d a one mi l l ion kilowatt per year increase in e lectricity 

consumpt ion , the agency announced plans to bui ld a nuc lear power p l ant 

and locate i t  in Alabama . 19 This was fo l lowed in 1967 by its announcement 

1611TVA Revenue Bonds , "  Congressiona l Quarterly Almanac (Washington : 
Congress ional Quarterly, Inc . , 1959) , p .  26 1 .  

1 7  Rawson,  "TVA ' s Power Program , "  p .  7 1 .  

18u . s . , Congres s ,  Senate , Subcommittee on Flood Contro l - Rivers and 
Harbors of the Committee on Public  Works , Increase in Statutory Limitation 
of TVA to I s sue Bonds , 89th Cong . , 2d sess . ,  1966 . 

19Rawson , " TVA ' s  Po�er Program , "  p .  87 . 
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that a second nuclear p lant would be bui lt , this  time in Tennes see . 20 

Known as Browns Ferry and Sequoyah respectively,  these two plants were 

but the beginning of what was envisioned the wor ld ' s  most substantial 

commitment to nuc lear power production . 

The power proj ect ions is sued by TVA in 1970 reflect the depth , as 

1 1  th . 1 f h ' 1 . 2 1  we as e per1 s ,  o t e agency s nuc ear commi tment . Officials 

anticipated that whi le  coal plant s accounted for nearly 80 percent of 

TVA ' s 1 970 power generating capacity , they would provide less than 

35 percent of its total in 1 985 . In contrast , while  nucl ear plant s 

contributed not at all to TVA ' s  power generating capacity in 1 970 , they 

would be responsible for nearly 55 percent of its total in 1985 . To 

this end , the agency prepared to phase out several of its o lder coa l -

fired plants and l e t  out bids for twelve nucl ear units at five additional 

plants to be bui lt during the 1970 ' s .  By . de-emphas izing coal -fired power 

plant s , and pursuing the nuclear option to the degree that it anticipated , 

TVA proposed to l ink its success in meeting the spiral ing power demands 

of the Tennessee Va l ley to its abi l ity to get nuc lear units into operation 

on schedule . 

To review , what had begun in 1933 as a sma l l - scale power program 

had by 1970 become the largest in the nation ; one essential ly immune 

from congres sional oversight and state regulation . I n  the proces s ,  and 

consonant with its New Deal "yardst ick" phi losophy , TVA ' s  power program 

20Ibid . 

2 1  . 
Tennessee Val l ey Authority , Tennessee Val ley Authority Power 

Annual Report (Knoxvi l l e ,  TVA , 1 970- 1 97 1 ) . 
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thinking and ac tivities repeatedly reflected its commitment to produc ing 

power at the lowest cost possible  to meet the needs of its Tennessee 

Val l ey service area . Faced with spiral ing service demands that outstripped 

its hydropower capabilities , the agency turned first to coal � fired steam 

plants as the most  cost-effec tive method o·f meeting its responsibi l ities . 

Later , when i t  perceived that hydro and coal power· generation would prove 

insufficient for the needs of the seventies and eighties , TVA took steps 

to increase its rel iance on presumab ly less costly ,  more re liable , and 

less ecological ly threatening nuc lear power generation . As the agency 

prepared to phase out o lder coal- fired plants and bring its nascent 

nuc lear contingent on- l ine during the 1970 ' s , it would draw the sustained 

attention of the Environmental Protection Agency as the latter sought to 

impl ement two maj or components of the new social regulation . In the 

proces s ,  according to one TVA offic ial , the agency wou ld have to " l earn 

2 2  how t o  survive a s  a regulated agency . "  

The S02 Pol lution Control Dispute 

The EPA/TVA dispute over S02 pol lution control was a pro longed , 

bitterly contested strugg le ; one that sti l l  rank les  many of those who 

participated in , or are affected by , its resolution . Before EPA could 

settle its  differences with the TVA and thus apply  its interpretation 

of  the' CAA of 1970 to that agency ' s  operations , three fundamental issues 

had to be addressed . First ,  were TVA ' s  coal- fired steam plants required 

22  
Memorandum from Robert H .  Marquis , TVA General Counsel , to  John 

Barron and F .  E .  Gartrel l ,  August 1 0 ,  1 97 3 . 
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to install  cons tant , rather than intermittent , S0 2 control systems? 

Second , was the TVA as a federa l facili ty required to meet the procedural , 

as wel l  as the substantive , direc tives issued by Alabama , Kentucky , and 

Tennessee for abating S02 pol lution? And final l y ,  what was the most 

effective , l egal ly appropriate way for EPA to expedite TVA comp liance? 

These questions would be debated wi thin EPA itse l f ,  among various 

executive branch agencies , within the Executive Office of the President , 

before CQngres s  and the federal j udiciary , within the . states , and in the 

arena of pub lic opinion . In  the end the most expens ive env ironmental 

clean-up settlement in his tory would be reached , but on ly after a 

determined , very nearly successful series of TVA chal lenges to EPA ' s  

appl ication efforts . 

Toward the Dispute 

Recal l  that in the early 1 970 ' s ,  TVA was initiating a maj or 

trans ition in its power program . Perceived as the only viable  option 

for meeting the power demands of the Tennessee Val l ey in the 1980 ' s ,  

drastic reduction of TVA ' s dependence on coal for e lectricity generation 

animated program thinking and action . Agency plans cal led for the 

phasing out of several of its older coal- fired p lants  during the decade 

as seventeen new nuc lear un its at seven p l ant s came on- line to meet 

spiraling el ectricity demands . Anticipated along with the reduction in 

coa l burning was a concomitant reduction of the 502 emiss ions normally 

produced by these coal- fired plants . And this in turn peaked agency 

expectations that the ris ing cres cendo of environmentalist  attacks 

excoriating TVA as the nation ' s  mo st prol ific--and the federal 
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government ' s  most  embarras sing-- source of S02 pol lut ion would diminish 

as wel l .  But because TVA intended to reduc e ,  not el iminate , its coal 

generating capac ity , the agency would sti ll  have to cope with the CAA 

of 1970 as it rel ated to the control of S02 po l lut ion . As a cons equence , 

TVA would initiate a determined campaign to garner external support for 

its  perspective on what adequate comp l iance wi th that law should be . 

TVA began its  campaign in late 1970 . At that time the air pol lution 

control boards of  Alabama , Kentucky , and Tennessee were ho lding hearings 

on the imp l e�entation plans ( S I P ' s ) that they would have to submit to 

EPA for approval . TVA was natural ly concerned with what S0 2 compl iance 

s trategies the states wou ld al low s ince it hoped to gain approval for 

its own plan ;  one that the agency fe lt wou ld reconc i l e  most inexpensively 

environmental concerns and its own plans to reduce coal generat ing 

capac i ty .  Known popularly
. 

as SDEL,  thi s  plan was premised on an inter-

mittent contro l system strategy ( ICS) . I t  had three components : 

increasing the height of plant smokestacks to disperse S02 downwind of 

TVA fac i l ities thus diluting , rather than reduc ing , ac tual emis sions ; 

temporary shutdowns of plants when SOz concentrations were too heavy ; 

and interim burning of low- sul fur coal when heal th hazards existed .
2 3  

TVA adroitly used the state hearings t o  promote  the virtues of 

ICS-based strateg ies as opposed to their most popular alternative : 

constant control systems that combined the continuous use of scrubbers 

23u . s . Env ironmental Protec tion Agency and the Tenne ssee Val l ey 
Authority , EPA/TVA Joint Task Force Report . 
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d 1 l f  1 d So . . 24 an ow- su ur coa to re uce 2 emi SS ions . Agency officials argued 

that only intermi ttent controls would al low its plants to meet nat ional 

amb ient air quality standards (NAAQS) by statutory deadlines , and that 

constant control s  were economica l ly and technological ly infeasib le in 

the immediate future . Whi le TVA ' s  arguments were persuas ive to the 

Tennessee and Kentucky boards--they proposed SI P ' s  in 1971  that al lowed 

ICS strategies--Alabama refused to al low TVA ' s  approach . The issue was 

now placed squarely before the EPA . As the agency prepared to revi ew 

S I P  provis ions for approval or di sapproval ,  it was under feverish · 

pressure from environmental groups to disal low I CS as a contro l strategy . 

These groups insisted that Congress  intended the reduction and not 

merely the di lution of S02 emiss ions , and therefore only constant 

controls were acceptable . In this fashion were the battlel ines of the 

EPA/TVA di spute distinctly drawn . 

The Dispute Is Joined 

As previously recounted , EPA ' s  interpretation of the control 

strategy question took a tortuous , vaci ll ating path . After EPA avoided · 

the question in promulgating approved SI P ' s  in May 1 972 and then proposed 

regulations disal lowing intermittent contro ls two months later , TVA 

prepared to pl ead its case once more before the states and a t  nationa l 

hearings sponsored by EPA . �efore actually doing so , however , it would 

24 See U . S . , Congress , Senate , Testimony of Richard E .  Ayres before 
the Subcommittee on Air and Water Pol lution of the Committee on Pub l ic 
Works , Hearings on the Implementation of the Cl ean Air Act Amendments 
of 1970 . Part I .  92d Cong . ,  2d sess . , 1972 , p .  19 . 
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show its displeasure with--and some would say its disdain for--having to 

obtain state permits to operate its plants . TVA , quest ioning the consti-

tutional ity of a federal agency having to meet procedural requi rements  

of the states , refused to app ly for these permits . EPA , environmental 

groups , and the states fe l t ,  however ,  that if TVA were exempted from 

state permi t requirements , it  would be exempted from s tate enforcement 

of emi ssion limitations as wel l . Cons equently,  Alabama and Kentucky 

fi l ed separate sui ts in the fa l l  of 1972  to require TVA to app ly for 

permits to operate coal plants located wi thin their boundaries .
25 

With its posi tion on state permits pending before federal judges 

in two ci rcuits , and with EPA proposing to disal low intermittent contro ls , 

TVA resumed its publ i c  offens ive . I n  late  1972 Board Chairman Aubrey 

Wagner s trongly attacked constant control systems in a wide ly pub lici zed 

speech in New Orl eans . 26 Wagner cited their excessive costs and unproven 

capab i lities . He a l l eged as wel l  that the "s ludge''  produced by scrubbers 

posed substantial environmental prob lems . The same theme was repeated 

throughout 1973 by TVA representatives , but with one significant 

variation : now the emi ssion l imitat ions of the states were attacked as 

infeasib le as we l l . First enunciated in the spring when the agency 

submitted compl iance plans to the states asking for exempt ion from S02 

25 
Al abama v .  TVA , No . 72 -939 (N . D .  Alabama , 1972)  and· Kentucky v .  

Ruchel shaus , No . 74806 (N . D .  Kentucky , 1972) . 

26
chairman Wagner ' s  speech was reproduced in U . S . , Congres s ,  House , 

Testimony of Aubrey J .  Wagner before the Subcommittee of  the Committee 
on Appropriations , Hearings on Pub l ic Works for Water and Power Develop­
ment and Research Appropriation Bi l l ,  1976 , 94th Cong . ,  2d sess . ,  1976 , 
pp . 13-16 0 
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emission l imitations and approval of its SDEL program , TVA ' s  l itany of 

charges was repeated during testimony at national scrubber hearings 

d b h EPA . 0 b 27 Th ff 
. 

1 d b sponsore y t e 1n cto er . ese e orts were supp emente y 

TVA publi cat ions and news releases appearing throughout the year 

extolling the agency ' s  past and prospective po l lution control activities . 

Two events occurred in the fal l of 1973  to buoy TVA ' s  optimism that 

its position on intermittent control s  might yet prevai l .  In September , 

EPA reversed its position of a year earl ier and now proposed a regulation 

allowing intermittent contro l s .  This was fol lowed in October by the . 

OPEC oil embargo , a catalyst for the most severe ons laught yet to EPA ' s  

interpretation of the Clean Air Act . Confronted by embargo-induced 

energy shortfa l l s  and economic recession , many federal government agenc ies 

concerned with energy supplies and commercial development began denouncing 

environmental regulations for their presumed capacity to frustrate energy 

production and business growth . As noted in Chapter I I I ,  several agencies 

took advantage of the Qual ity of Life Review Process to formal ly chal l enge 

EPA ' s  interpretation efforts . Accompanying this barrage were wel l -

orchestrated , elaborately financed antis crubber lobbying and · advertising 

campaigns financed by such private business  interests as the American 

Electric Power Company . 

2 7Environmental Protection Agency,  Report of the Hearing Panel , 
National Public  Hearings on Power Plant Compl iance with . Sul fur Oxide 
Air Pol lution Regulat ions , January 1 974 . TVA ' s presentation was l ikely , 
in part , a response to the EPA ' s cal l  for "demonstration by each 
candidate source on a case-by-case basis that adequate constant emiss ion 
reduction techniques are not avai lable  to attain and maintain the 
national standards , and that those techniques that are avai lable would 
be appl ied to permanent ly reduce emissions to the maximum extent practi ­
cable prior to app l ication of supplementary control systems . "  See 38  Fed . 
� 25699 ( 1 973) . 
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In  response to  these pressures t EPA invited the states in late  1973  

to  el iminate from their implementation plans overly stringent provis ions 

28  
that might exacerbate fue l shortages . Tennessee and Alabama re sponded 

by proposing an increase in allowab le so2 emi ss ion limit s in the 

29 
vicinity of TVA plants . Kentucky proposed to al low intermittent 

30 
controls . EPA would not ru le on the acceptab i l ity · of these provis ions 

unt il Augus t 1974 . At that time its decis ion to disa l low the proposals 

wou ld lead to EPA ' s  first official notificat ion to TVA that it was 

vio lating the C lean Air Act . But in the interim-with emis sion l imits 

and compl iance strategies sti l l  in doubt-TVA init iated negotiations 

with EPA on these  matters . �feeting in Apri l 1974 t Chairman Wagner and 

the EPA administrator estab l i shed a j oint agency task force to produce 

a document juxtaposing respective ag�ncy positions on air po l lution 

contro l . 3 1  

The Pre l iminary Task Force Report issued in June 1974 produced few 

surprises . in terms of TVA ' s  posit ion : on ly SDEL wou ld al low TVA to meet 

national S02 standard s by the 1975 deadl ine ; if the CAA did not a l l ow 

intermittent contro l s -as TVA argued it c l ear ly did- then the Act should 

be amended ; insuffi cient scient ific evidence exi sted l inking S02 emi s s ions 

2 8  U . S .  Environmental Protection Agency and the Tennessee Val ley 
Authority , EPA/TVA Joint Task Force Report t p .  4 -4 . 

29
38 Fed . Reg. 34476 , 34477 (1973) . 

30
39 Fed . Reg . 10277 ( 1974) . 

3 1 Letter from Russel l irain , EPA Administrator , to Aubrey J .  Wagner , 
TVA Board Chairman , May 24 , 1974 , as presented in the EPA/TVA Joint Task 
Force Report t p .  1 - 3 . 

.. 
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to health hazards i f  ambient standards were met ; and EPA had indi cated 

its approval of intermittent controls once already . EPA Region I V  

repres entatives took issue wi th TVA ' s  points . As ide from endors ing the 

economic and technological feas ibi l ity of constant control s ,  the Region 

IV staff also made s everal other points : constant controls  were mandated 

by the CAA ; SDEL was an unproven approach to pol lution contro l that might 

j eopardize  pub lic health ; and Va l l ey power shortages could result when 

temporary plant shutdowns were needed to combat excess ive S02 concen-

trations . Interagency talks continued until January 197 5 when a final , 

basical ly identical report was is sued . 

Whi l e  the task force discuss ions were taking place , two events 

transpired to induce a swift hardening of negotiating positions . First , 

TVA' s refus al to app ly for state permits to operate its pla.nts received 

external support from a federal court in the 6th Circuit .  The court 

decided that TVA did not have to apply for such a permi t ,  but had only 

to conform with the S02 standards and limitations contained in Kentucky ' s  

. 1 . 1 32 1mp ementat1on p an . Then a 5th Circuit court would rule less than a 

33 month later that TVA did have to apply for a permit in Al abama . These 

offsetting opinions gave the agency respite from state enforcement 

efforts whi le the decis ions were appealed to the Supreme Court . 

The second event having a chi l l ing e ffect on the talks resul ted 

from EPA ' s  decis ion in August 1974 to disal low the intermi ttent control 

32 Kentucky v .  Ruchel shaus , 497 F 2d 1 1 72 (6th Cir . , 1974) . 

33Alabama v .  Seeber , 502 F 2d 1238 ( 5th Cir . , 1974) . 
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provision proposed by Kentucky to reduce "overk i l l "  in its S I P .
34 With 

task force
-
negotiations at an impas se , and with TVA conv inced that the 

Kentucky decis ion was a harbinger of future EPA pol icy , TVA fi l ed suit 

challenging EPA ' s  authori ty to disapprove state provi sions permitting 

intermittent control s � 35 One week after TVA fi l ed sui t ,  EPA official ly 

notified the agency that ten of its twe lve plants were in noncompliance 

36 
with the ambient air standards of Alabama , Kentucky , �nd Tennessee . 

Then in November and December , it promu lgated regulations that in effect 

disal lowed TVA ' s SDEL strategy . TVA would make no effort to comp ly at 

this  time ; and EPA would do nothing more than cont inue negotiating with 

the agency . 

Narrowing TVA Options 

The period between early 1975  and 1977  saw several developments in 

the scope and process of the EPA/TVA di spute . First , the ant iregulation 

· mood in Washington intensified as economic stagflat ion pers isted . S econd , 

both TVA and EPA stepped up their congressional lobbying efforts in 

anticipation of amendments to the C l ean Air Act . Third , Supreme Court 

dec is ions relevant to the dispute brought EPA and TVA back to the 

negotiating table  as EPA frustration with , and animosity toward , TVA 

34 
39 Fed . Reg . 29357 ( 1 974) . 

35
Tbis suit was subsequent ly dec ided in Big Rivers E l ectric Corp.  

v .  EPA , 5 2 3  F 2d 16  ( 1975) . 

36wi l liam R : Shaw , "Procedures to Ensure Comp l iance by Federa l 
Faci l ities with Environmental Quality Standards , "  50216 . 
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spiraled . Fourth , an enforcement rift developed between EPA headquarters , 

EPA Region IV officials  in At lanta , and the Department of Justice . And 

finally ,  citi zen group interest in the di spute took on added intensity 

and importance .  Whi l e  some of these wou ld he lp , and others hinder , EPA ' s  

application of the Cl ean Air Act to the TVA , the latter ' s  comp liance 

opt ions would be severe ly circumscribed by the end of this  time period . 

As the final EPA/TVA task force report was is sued in January 1975 , 

and as President Ford was submitting to Congress the i l l - fated Department 

of Commerce amendment s to the CAA making intermittent contro l s  an 

acceptab l e  compliance strategy , TVA stepped up its ant iscrubber campaign . 

While  opening the fu l l  range of agency act ivities to the scrut iny of its 

"friends"  and "foes" to a degree unprecedented in rec ent hi story , TVA 

officials nonetheless made numerous appearances before congress ional 

37 committees to prose lytize their posi tion on constant contro l systems . 

Repeatedly  that spring , they would make the case for intermittent contro l s  

and implore acceptance of the Ford amendment s .  Moreover ,  they took 

advantage of the first TVA oversight hearings s ince the late 1930 ' s  to 

attribute spiral ing el ectricity rates , in part , to environmental regu-

lations . Hitt ing a respons ive chord in both Washington and the Tennessee 

37see , for example , U . S . , Congress , Hous e ,  Test imony of Nathaniel B .  
Hughes , Jr . ,  TVA Asst . Power Manager , before the Subcommittee on Health 
and the Environment , 94th Cong . ,  1st sess . ,  1975 , pp . 773- 774 ; U . S . , 
Congress , Senate , Committee on Publ ic Works , TVA Overs ight Hearings , 94th 
Cong . , 1st  sess . ,  1975 ; U . S . ,  Congress , Senat e ,  Public Works Subcommi ttee 
on Environmental  Pol lution , Hearings on the Impl ementation of the C l ean 
Air Act of 1970 : Proposed Amendments ,  94th Cong . ,  1 st sess . ,  1975 ; and 
U .S . , Congres s , House , Committee on Appropriations , Hearings on Pub l ic 
Works for Water and Power Deve lo ment and Ener Research A 
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Val ley service area , Wagner carried thi s theme direct ly to the EPA · 

administrator in May 1975 . The Chairman advi sed that the TVA Board 

would not " in good faith" commit Va l l ey consumers "to pay the high cost s 

of scrubbers and low- sulfur coal" before the federal fac i l ity and 

38  
intermittent control issue were resolved by the courts or the Congre ss . 

Movement on the j udicial front began in September 1975 as the 6th 

Circuit del ivered a powerful blow against TVA ' s  intermittent control 

strategy . Rul ing on TVA ' s 1974 suit  chal l enging EPA ' s authority to 

disal low provis ions of
.
Kentucky ' s  implementat ion pl an al lowing int er­

mittent contro l s , the court affirmed EPA ' s ri ght to do so . 39 Pursuant 

to thi s  dec i sion , and as TVA appealed the rul ing to the Supreme Court , 

EPA i s sued tal l  stack guide l ines in March 1976 that in effec t disqua l i fied 

40 
most TVA plants from instal l ing intermi ttent contro l techno logy . TVA ' s  

quest for j udicial re l i ef on thi s  i s sue ended abruptly in Apri l  of that 

4 1  
year when the Supreme Court refused to hear its appeal . Thi s  deci sion 

was fo l l owed in June by another Supreme Court ru l ing that supported TVA ' s  

federal fac i l ity compl iance posit ion , albeit in a less  than enthusiastic 

4 2  manner . I n  finding that the agency had to meet S0 2 emission standards 

38 Tennessee Val ley Authority , "Chrono logy of TVA Sulphur Dio
.
xide 

Control . "  

39 sig Rivers E lectric Corp. v .  EPA ,  523 F 2d 16  ( 1 975) . 

40 41 Fed . Reg. 7450 et seq . ( 1 9 76) . 

4 1
Big Rivers E lectric Corp. v .  EPA , Crt . Denied , 425 U . S .  934 ( 1976) . 

42 
Hancock v .  Train , 425 U . S .  167 ( 1976) . 
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and limits , but that it did not have to apply to the states for operating 

permits , the Court noted the ambiguity of Section 1 1 8  and encouraged 

c l ari fi cation of . the federal facil ity issue by Congress . 

As these court decis ions were announced , citi zen groups in the 

Tennessee Val l ey began to focus their attention on what many percei ved 

as TVA ' s  indi fference to , if not hostil ity toward , environmental concerns . 

Intens ive citi zen scrut iny of TVA operat ions began with a series of 

symposia sponsored by the Tennessee Environmental Counc i l . Entitled 

"TVA and the Environment , "  the symposia featured representatives of TVA 

4 3 and EPA , as we l l  as noted energy ,  environmental , and l egal experts . 

Each sympos ium featured a di fferent aspect of TVA ' s  operations and 

brought together individuals  who would l ater play key rol es in resolving 

the S02 di spute . For exampl e ,  S .  David Freeman would l ater become a 

prime mover in negotiating the c l ean air sett lement as a member , and 

subsequent chairman , of the TVA Board of Directors . Paul Traina would 

lead the negotiating team for EPA Region I V  during those same talks . 

And the Tennessee Environmental Council , l ed by director Ruth Neff , would 

spearhead a coal ition of citi zen groups that would fi l e  suit against TVA 

for noncompli ance with the C l ean Air Act .  

I n  June 1976 , in the wake of the Supreme Court ' s  deni al of cert iorari 

in the intermittent control case , TVA hoped to get its now discredited 

views incorporated as amendments to the Cl ean Air Act . I n  the interim, 

4 3 ' 
. 

. h D R h N ff 
. 1 . 1 Interv1ew w1t r .  ut e , Tennes see Env1ronmenta Counc1 , 

Nashvi l l e ,  Tennes see , November 7 ,  1979 ; interview with �ls . Mary Wade ,  
Tennessee League of Women Voters , Nashvi l l e ,  Tennessee , November 7 ,  1979 . 
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the agency ag�in initiated talks with EPA , promis ing to meet a l l  S02 

standards "as rapidly as pos s ib le . "44 I t  also sought to qua l i fy four of 

its plants for exemptions under the recently enacted EPA ta l l  stack 

guidelines . When TVA fai led to submit a revised comp l iance strategy by 

the dead line it ' had promi sed to meet , however , EPA is sued its second 

45 
notice of S02 violations to the agency . As with the firs t ,  issued two 

years prior , EPA did not resort to its primary enforcement sanctions :  

shut-down of TVA ' s  noncomp lying plant s or court suits against the agency . 

Instead , it cont inued negotiat ions with TVA, a choice that wou ld incur 

severe criticism and reveal several defic iencies in the EPA enforcement 

arsenal . 

EPA ' s  decision to continue talks with TVA carne under heavy criticism 

from envi ronmentalists who accused the agency of "dragging its feet , "  

h f d . h 1 .  b . .. 
46 

w en ace w1t noncornp 1ance y 1ts s 1 ster agency . The comments of 

one Region IV official on this  matter are qui te reveal ing : "We were 

caught in the middl e  between the environmental i sts and the TVA . • •
47  

Other 

EPA officia l s  suggested some of the reasons for the agency ' s  enforcement 

dilemma . Several suggested that the threat of closing TVA plant s was 

never a credib l e  one given the disas trous socioeconomic dislocat ions such 

44 
Tennes see Va l l ey Authority , "Chrono logy of TVA Sulphur Dioxide 

Contro l , "  p .  3 .  

45
Ibid . 

46
Interviews with Attorney Dean Hi l l  Rivkin , U . T .  Law School , 

Knoxvi l l e , Tennessee , December 4 and 17 , 1979 . 

47
Int�rview with Mr . Jack Raven , EPA Region IV Administrator , 

Atlanta , Georgia , June 28 , 1980. 



1 1 2  

48 an action would engender for Val ley states . Others maintained that 

there exi sted a debilitating split both within EPA,  and between EPA and 

the Justice Department , over whether or not it was legally appropriate 

for the agency to fi le  suit against TVA for noncompliance . 49 And 

finally,  some indicated that EPA fe lt overwhelmed when negotiating with 

TVA ' s  widely heralded air pol lution staff : "Hel l ,  [TVA] was the inter-

national expert on scrubbers ; we weren ' t  always sure we were doing the 

right thing . their arguments [ for ICS] were sometimes mesmeri z ing . "
5 0  

In spite of these shortcomings ,  EPA continued t o  press  Congress  for 

amendments that would put TVA ' s arguments to rest . With the enac tment 

of the CAA of 1977 , EPA would realize thi s  goal . 

The 1977 amendment s were a resounding blow to TVA . After defeating 

a series of amendments sponsored by Senator Howard Baker that would have 

exempted virtual ly all  TVA plants from constant control s ,  the Congress  

stipulated three things . 5 1  First , . it mandated the use  of constant control 

techniques and specified its intention that S02 emi ss ions be reduced , not 

merely di luted .
52 

Second , as the Supreme Court requested , it affirmed 

4 8Interview with Mr . Paul Traina , EPA Region I V ,  At lanta,  Georgia , 
June 26 , 1980 . 

49 Ibid . ;  interview with Attorney Keith Casto , EPA Region I V  Lega l 
Staff , At lanta,  Georgia,  June 26 , 1 980 ; and interview with Arthur Linton , 
EPA Region IV, Office of Federal Fac i l ity Compl iance , At lanta,  Georgia,  
June 27 , 1 980 . 

SOT . . t . R . t . ra1na 1n erv1ew ; aven 1n erv1ew .  

5 1Rivkin interview ;  "Senate Discuss ion of Baker Amendments , "  
Congressional quarterly Weelly Report , August 1 3 ,  1977 , p .  1 7 1 5 .  

52The Clean Air Act Amendments o f  1977 , Pub . L .  No . 95 -95  ( 1977 ) , 
Se cts . 1 1 1  and 123 . Henceforth cited as the CAA of 1977 . 
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its intent that federal facil ities such a s  TVA b e  subj ect t o  state permit 

requirements .
5 3  

And final ly,  addressing EPA ' s di smay over the lack of 

credib le enforcement sanctions , it provided market incentives for 

pol luters to comply with the Act .
54 These features inc luded fines that 

could be offset by the costs of pol lution control equipment , penal ties 

based on the economic benefits real iz ed by a pol luter whi le in noncom-

p l iance , and reduction of fines when viol ators cl eaned emi ssions beyond 

what was required by law .  

Reaching a Settlement 

During the spring and summer of 1977 , as Congress  prepared to enact 

the 1977 amendments , three very important devel opments began to unfold . 

Together they would help bring the protracted S02 di spute to a close . 

These inc luded : the filing of a Section 304 citi zen suit against TVA by 

a coal ition of public interest groups ; the changing of strategic actors 

at TVA , EPA,  and the Justice Department ; and the applying of presidential 

pressure to resolve the di spute . 

I� January 1 977 a coalition of eleven publ ic interest groups 

distressed by TVA ' s  cont inuing noncompl iance with the Cl ean Air Act , as 

wel l  as EPA ' s "quiet policy" of not taking si ster agencies to court for 

55 
viol at ing the law,  was formed . Led by Ruth Neff of the Tennessee 

53
cAA of 1977 , Sect . · l l B .  

54
cAA of 1977 , Sects . l l 3 and 1 29 . 

55Th ' ' ' 1 ' ' ff . . h Al b e c1t1 zen groups serv1ng as p a1nt1 1ntervenors 1n t e a ama 
suit were : Alabama Lung As sociation , Sierra Club , and Natural Resources 
Defens e Council . The citizen groups serving as plaintiffs in the 
Tennessee suits were : Tennessee Thoracic Society , East Tennessee Energy 
Group , League of Women Voters in Tennessee , Natural Resources Defense 
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Environmental Council , and encouraged informal l y  by several EPA Region 

IV officials , 56 the coal ition issued in March a not ice of intent to sue 

TVA fo� noncomp liance with the C lean Air Act . 57  With thi s new deve lopment 

as backdrop representatives of TVA , EPA , the states , and the citi zen 

coalit ion met later that month in At lanta . At this dec idedly adversarial 

ten-hour confrontation , TVA submi tted comp liance plans that dropped its 

. h . . . 1 58  pr1or emp as1s on 1nterm1ttent contro s .  Proposed instead was the use 

of low-sul fur coal . To the const ernation of EPA, TVA officials  a l so 

refused to sign a consent agreement prepared by the Region I V  staff . 

TVA , in effect , refused to acknowledge EPA ' s enforcement power over it . 

In the words of one Region IV official , TVA in essence was saying , "Who 

do these peop le [EPA Region IV] think they are t e l l ing us what to do?"59 

Region IV official s  l eft the heated meeting fee l ing betrayed , insul ted , 

and determined to fi le suit against TVA . 60 But these officia l s  would 

soon meet the determined resistance of both EPA headquarters and the 

Counci l , Save Our Cumberland Mountains } Sierra C lub , Tennessee Citizens 
for Wilderne ss Planning , Tennessee Environmental Counci l ,  and Vanderbilt · 
Environmental Group . 

56Traina int erview ; Marvin Durning , soon to become the EPA Deputy 
Adminis trator for Enforcement , also contacted Attorney Rivkin at th is  
time and indicated his  interest in , and support for , the citi zen suit ; 
Rivkin interview . 

57R · k ' . . N ff . . 1v 1n 1nterv1ew ; e · 1nterv1ew . 

58The adversarial tone of th is  meeting was al luded to by several 
interviewees inc luding Attorneys Rivkin , Casto , and Walton . 

59T . . . ra1na 1nterv1ew . 

60Ibid . ;  Casto interview ; interview with Wi l l iam Chand ler , Environ­
mental Pol icy Cent er , Washington , D . C . , January 28 , 1980 . 
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Justice Department in this quest . For those offic ials who "had been in 

the trenches with TVA , "  moral e  was at an al l - time low .
6 1  

A turnabout in 

this situation would soon transpire , however , as the new Carter Admini s-

tration began to make its presence felt in the dispute . 

The impact of the Carter Admini stration began , albeit indirect ly ,  

in 1977  with the President ' s  State of  the Union mes sage .
62 

In that 

speech , Carter announced his intention to see the TVA become an energy 

and environmental "yardstick" for the nation . Then in July of  that year , 

short ly after the citizen suit was fi led , a vacancy occurred on the TVA 

B d f D . Af 1 '  ' ' h d ' f ' 1 '  
6 3  

oar o 1rectors . ter so 1c1t1ng t e a v1ce o env1ronmenta 1sts , 

Carter appointed TVA critic S .  David Freeman to the position on the 

three-member Board . This was fol lowed in August by his appointment of 

Marvin B .  Durning as Deputy Administrator for Enforcement at EPA . 

S .  David Freeman , reflecting Carter ' s  views , fel t  that TVA had to 

be a leader in showing the private sector how to reconcile energy and 

. 1 
64 

env1ronmenta concerns . The best way to do this  according to Freeman 

was not to encourage consumption of el ectricity by maintaining artifi-

cially low rates as TVA had historical ly done to encourage economic 

devel opment . Rather , Freeman felt that energy conservation made pos sible  

6 1
T 

. . . ra1.na 1nterv1ew .  

62New York Times , May 26 , 1977 , p .  14 , 1 .  

63Rivkin interview . 

64 Intervi�w with Mr . S .  David Freeman , Chairman , TVA Board of  
Directors , Knoxville , Tennes see , December 30,  1 980 . Al so see U . S . , 
Congress , Senate , Committee on Environment and Publ ic Works , Hearings on 
the Nomination of S .  David Freeman , 95th Cong . ,  1st  sess . ,  1977, pp . 60-
70 . 
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by internalizing the true costs of production--especially  the environ-

mental costs --was the long-term solution for reconci ling such values . 

The EPA appointee , Marvin Durning , was said to have "brought l i fe" to 

that agency ' s  enforcement effort , coming to Washington with a "hit list" 

65 
of  pol luters that made TVA hi s number one enforcement target .  Moreover , 

in contrast to his predecessors , and to the del ight of regional EPA 

official s ,  he indicated his wi l l ingness to prosecute federal facil ities 

h . d . 1 . . h 1 . 1 66 w o rema1ne 1n noncomp 1ance w1t c ean a1r aws . Emphas i z ing the 

depth of his commitment to this l itigation phil osophy , Durning immediately 

proposed that EPA "run like hel l  to catch up with the citizen groups" by 

j oining their law suit and by offering the agency ' s  technical support to 

67 
their chal l enge . 

The two Carter appointees also shared a simi lar phil osophy about 

TVA ' s  role as a public agency . Each fe lt that TVA was , as a member of 

the federal fami l y ,  "more than j ust another power company" ; it was a 

68 
social agency with a social purpose and the holder of a pub lic trust . 

Consequently , TVA ought not wait until ordered by a court to conform to 

the l aw of the l and ; rather , it had a moral , as we l l  as a l egal , duty to 

65T · . . . . . h M J B EPA R . I V  ra1na 1nterv1ew ;  1nterv1ew w1t r .  ames ycott , eg1on 
Attorney ,  At lanta , Georgia ,  June 29 , 1980 ; and interview with Mr . Charles 
Hungerford , EPA Staff Attorney , Washington , D . C . , January 28 , 1980 . 

66u . s . , Congress , Senate , Committee on Environment and Public Works , 
Hearings on the Nomination of Marvin B .  Durning, 95 th Cong . , 1 st  sess . ,  
1977, p .  14 .  

67 Interview with Mr . Marvin B .  Durning , EPA Deputy Administrator 
for Enforcement , Washington , D . C . , January 30 , 1980 . .  

68F . 
. 

D 
• . . reeman 1nterv1ew;  urn1ng 1nterv1ew . 
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comply with both the spirit and l etter o f  pol lution control statutes .  

And if such attitudes were not enough to cause each man to wish an end 

to the interagency di spute , their meeting s with Senator Muskie during 

confirmation hearings would certainly help . For example , ��skie l ectured 

Freeman : " I  want you to go down to the TVA and grab those sons of  

bitches by  the nape of  the neck and drag them into comp liance with my 

law ! "
69 

Upon j oining the TVA Board , Freeman l earned that the animosity 

between the two agencies was so strong that the two had broken �ff 

negotiations .
7° 

Freeman had many friends within the Carter Adminis -

tration , not the l east of whom was EPA Admini strator Dougl as Cost l e .  

TVA General Manager Lynn Seeber hoped to take advantage o f  Freeman ' s  

contacts to reestablish talks with EPA.  Seeber , maintaining that TVA 

had to "get this thing behind us" if the agency was to meet the power 

7 1  
needs of  the Val l ey ,  impl ored Freeman t o  " find someone t o  surrender to . "  

While  there is some question as to whether Freeman pursued negotiations 

on his own or was authori zed by fe l l ow Board members to do so , the 

result  was the same . With Freeman and Durning "acting as j udges , "  EPA 

and TVA hammered out a sett lement designed to end the prol onged di spute .
7 2  

The agreement negotiated b y  Freeman sti l l  had t o  b e  approved b y  the 

TVA Board as a whole . Chairman Wagner and fe l low Board member Wi l l iam 

Jenkins had seen the agency through the di spute from its incept ion and 

69 
Freeman interview.  

70
Ibid . 

7 2 Hungerford interview . 
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were not about to change their positions now . Not unlike Freeman , Wagner 

also saw TVA as the ho lder of a pub l ic trust and as more than another 

power company . But he saw the agency ' s  obl igation to the public interest 

in a di fferent light than did Freeman . As a federa l  agency , Wagner would 

aver , TVA had an ob ligation to cha l l enge "unwi se" policies that "didn ' t  

make sense . "
73 

Precisely because TVA ' s  compl iance would be used to bring 

pres sure on others to comply,  and because in his view compl iance would 

stymie economic growth if applied to all segments o f  society , EPA ' s  

74 
efforts had to be cha l l enged . For Board member Jenkins , "other agency 

interference" in the deci sion-making processes of the TVA combined with 

many of Wagner ' s  reservations to cause him concern about the interagency 

75  
pact . Not surprisingly,  both men refused to  sign the agreement 

negotiated by their newest co l l eague . 

Throughout 1978 Pres ident Carter was presented with , and took 

advantage of,  several opportunities to influence the cours e of events 

in the dispute .  Early that March , Jenkins res igned from the TVA Board , 

protesting EPA ' s  interference in TVA ' s  affairs .
76 

Later in the month , 

7 3
I nterview with r.tr . Aubrey J .  Wagner, former Chairman of the TVA 

Board of  Directors , Knoxvi l l e ,  Tennessee , February 1 8 ,  198 1 . 

74 Ibid . I n  Wagner ' s  own words , "Once we were brought into compliance , 
we were going to be thrown in everybody ' s  face as a standard . We had a 
respons ibil ity to do everything we could  to see that the standards made 
sense . "  

75 Jim Bal lock ,  " Frustrated Bil l Jenkins Quits TVA , "  Knoxvi l l e  News ­
Sentinel ,  May 6 ,  1978 , pp . 1 ,  3 ,  

76 I bid . 
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Chairman Wagner announced his ret irement .
77  

Carter responded b y  elevating 

Freeman to the chairmanship , and by appoint ing Richard Freeman to fi l l  

the Wagner vacancy . What is  more , the Pres ident indirect ly app lied 

pressure for resolution of the di spute on several occas ions . In  his 

State of  the Union message ,  he declared .t hat federal fac i l ities must 

take steps to come into compl iance with environmental l a\\·s . Then in 

October , he i s sued an executive order committing the Administration to 

the "goal s of achieving and maintaining a clean environment , "  and to 

making the federal government "the l eader in that effort . "
78 

As one EPA 

staff attorney suggested , the Pres ident ' s  att itude provided "new messages 

to TVA about its responsibil ity as a public agency to do more than produce 

79 
l ow cost energy . "  In the wake of al l thi s pres idential act ivity, the 

two Board members approved the previous ly rej ected agreement on 

80 
December 1 4 ,  1978 . 

At the time of its signing , the EPA/TVA cons ent agreement was the 

most cost ly environmental clean-up settl ement in the hi story of the 

nation with a price tag near $ 1 . 02 bi l l ion . TVA admitted that its ten 

77 
Carson Brewer , "Wagner Refuses to Si gn EPA Settlement , "  Knoxvi l l e  

News-Sentine l , May 1 8 ,  1978 , pp . 1 ,  2 . 

78
Executive Order 12088 , Federal Compl iance with Pol lution Control 

Standards ,  October 1 3 ,  1978 4 3  Fed. Reg. 47707 et seq . ( 1 978) .  

79" f d . . unger or 1nterv1ew . 

80consent Decree , entered in the U . S .  Court for the Midd l e  Di strict 
of Tennessee , Nashv i l l e  Divis ion , 197 8 ,  for the case of Tennessee Thoracic 
Society et al . v .  Wagner , Civil . Action No . 77 -3286-NA-CU . 
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plants had been operating in vio lation of the CAA and agreed to comply 

with the l imits specified in the consent decree solely  through the use 

8 1  
o f  constant control s .  TVA also agreed to continue its monitoring of 

its so2 emiss ions , thus providing citi zen groups with data sufficient to 

ho ld TVA accountabl e  to the terms of the agreement . To further ensure 

compl iance , an impl ementation committee consist ing of representatives 

of the plaint iff citi zen groups and TVA wou ld review the agency ' s  

compl iance effort .
82  

TVA also acknowledged that the economic benefit 

of its noncompl iance was $ 260 mi l l ion , and thereby acknowledged that it 

was l iab l e  for fines equal to that figure . EPA agreed to waive thi s 

fine , however , provided TVA insta l l ed scrubbers at its Cumberl and plant 

to cl ean up emi ssions beyond what was required by law .  

Because the cons ent degree had to be approved by federa l district 

court judges in Al abama and Tennessee , those opposed to its terms were 

afforded addit iona l opportuni t ies to unravel the agreement . While  the 

decree was approved routine ly in Al abama , a group of TVA ' s  e lectrical 

distributors -- encouraged by the Lieutenant Governor of Tennessee-­

intervened in the proceedings in Nashvi l l e .
83 

Cit ing the exces sive costs 

of the sett l ement , and what they termed TVA ' s  "overcompliance with the 

law , "  they asked Judge Wiseman to conduct an independent co st/benefit 

assessment of the agreement .  Wiseman did so , and in the process it was 

8 1
Ibid . , p .  1 0 2 . 82 Ibid . , p .  4 5 . 

83
Interview with Lt . Governor John Wi lder , Nashv i l l e ,  Tennes see , 

September 1 7 ,  1 980 ; intervfew with Mr . Frank Perkins , Tennessee E l ectric 
Cooperative Association , Nashvi l l e ,  Tennessee , September 1 8 ,  1980 . 
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discovered that EPA and TVA had used faulty data in designing compl iance 

schedules and po l lut ion control techniques �t two of �he noncomplying 

p l ants . EPA agreed to modify the agreement to correct for these 

errors , thus reducing TVA ' s  compl iance costs by approximately $300 

mi l l ion . The agreement was then approved by the court on December 23 , 

1980 .
84 

The Therma l Pol lut ion Dispute 

EPA ' s  dispute with TVA over the appl icat ion of thermal pol lut ion 

standards to the operations of TVA nuc l ear plants was a rather abbreviated , 

amicab le epi sode rel ative to the S02 controversy . Before TVA ' s  concess ions 

would result in the installation of severa l hundred mi l l ion dol lars worth 

of cool ing towers at its plant s ,  however , four que stions had to be sett led . 

First , what was an appropriate thermal pol lution standard fot portions of . 

the Tennessee River where TVA nuclear plants would be operated? Second , 

would the Atomic Energy Commi ssion support EPA ' s  thermal po l lut ion contro l 

efforts ?  Third , could ind ividual TVA nuc l ear plants qual i fy for thermal 

pol lution standard exemptions provided by the FWPCA of 197 2 ?  And · final ly , 

would TVA ' s  thermal pol lution contro l sys tem qualify the agency to obtain 

Nat ional Po l lutant Discharge El iminat ion System (NPDES) permits to operat e 

its nuc lear plants . Not unl ike the S02 di spute , TVA would seek relief 

from EPA ' s  application efforts .  The agency would pres ent its posit ions 

84
John Moulton ,  "TVA Steam P l ant Pol lution Plan Approved , "  Knoxvi l l e 

News-Sentine l ,  December 2 3  , · 1980 , p .  12 ; Ernie Beazley,  "TVA-EPA Settle­
ment Approved , "  Knoxvi l le Journal , December 23 , 1980 , pp . 1 ,  1 1 .  
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a t  pub l ic hearings , during interagency negotiat ions , and be fore the 

Atomic Energy Commission .  But never would TVA pursue rel ief in a manner 

so contentious , nor with a strategy so comprehens ive and re lent less as 

it did dur ing the S02 dispute . Before addre ss ing the specif_ics of EPA/ 

TVA interaction over thermal pol lution control , it is useful  to p l ace 

the controversy in his torical perspective . 

The Past as Pro logue 

As noted , TVA ' s  commitment to nuc l ear power generation began in . 

earnest during the mid- 1960 ' s .  Prior to EPA ' s creation in December 1970 , 

TVA had already begun design on one nuc l ear plant , awarded contracts for 

three other fac i l ities , and announced plans to have over hal f of its 

total generating capacity dependent on nuclear power by 1985 . Extant at 

the same time , however , was a growing nat ional concern with thermal 

pol lution . Opprobrium centered on the ecological threat to fish and 

aquatic l ife posed by excessively heated cool ing water di scharges from 

power p lants , espec ial ly those of the nuc lear variety . 

TVA enj oyed a long estab lished , wide ly hera lded record of concern 

with water quality in the Tennessee Val ley as the agency began it s fourth 

d;ecade of operation . 85 Recognizing the "urgent need" for quantitative 

data on pol lution in the Tennessee River basin , TVA had initiated a 

85cal lahan , TVA: Bridge Over Troubl ed Waters , passim.  
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. . . 
h 

'
d h ' . 86 

stream sanitation program In t e mi -t Irties . The data generated , 

along with TVA consul tants , were used by Val l ey states during the 

forties and fi fties to develop comprehensive po l lution control legis-

l ation for area waters . Moreover , since 1955  TVA had studied the effects 

of  heated water discharge from its coal - fired steam plants . Comfortable 

with a stewardship rol e  that valued water quality as a l ever for the 

"optimum use and future [economic] development of the Val ley ' s  streams 

and reservoirs , "  TVA proposed a comprehens ive , basin-wide plan for water 

qual ity management in late 1966 .
87 

One component o f  this p l an dealt  

with thermal pol lution control , recommending a 93 ° F temperature l imit 

with a l 0 ° F maximum ri s e .  Thus , as the states sought t o  develop thermal 

pol lution standards pursuant to the statutory charge of the FWPCA o f  

1965 , and as des ign began on the first nuc lear units a t  Browns Ferry , 

TVA had already developed and was actively proselytiz ing its own thermal 

standards . 

Consonant with the TVA strategy of  us ing the admini strative process 

to attain "some voice in the formulation of standards and requirements 

with which [TVA would] have to comply , "  TVA representatives te stified 

at publ ic hearings throughout 1966 and 1967 that its proposed standards 

should be accepted by both the Alabama Water Improvement Commission and 

86Dr . 0 .  �1 . Derryberry, TVA Director o f  Health, and M .  A .  Churchi l l ,  
Chief,  TVA Water Qual ity Branch . Paper presented at Pub l ic Hearing . 
Concerning. Proposed Water Quality Criteria for that Portion of  the 
Tennessee River Basin in Al abama , Sheffield , Alabama , December 1 2 ,  1966 , 
p .  1 .  

87 
Ibid . , p .  2 .  
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the Tennessee Stream Pol lution Contro l Board . 88 While  the Tennessee 
. 89  board fo l l owed TVA' s counsel , its Al abama counterpart did not . 

Consequently ,  when the latter cal led in May 1 967 for a significant ly  

more stringent thermal standard , TVA sought administrative relief . The 

agency testified that Alabama ' s  proposed standards were "entirely 

unsatisfactory" based on TVA ' s  experiences , as we l l  as the recommen­

dations of aquatic life experts empanel led by the state of Ohio . 90 TVA 

also as sai led the proposed standards as unsupported by available scien-

tific evidence . The day after TVA ' s  testimony , the Alabama board 

not ified the agency that it wou ld indeed adopt TVA ' _s recommendations . 9 1  

With its position on thermal standard s now adopted by both Tennes see 

and Alabama , TVA moved to design its prospective nuclear plants to meet 

h d d . . 1 . bl 9 2  Ch 1 t ese stan ar s as 1nexpens1ve y as poss1  e .  osen was a contro 

system premised on di luting , rather than actual l y  reduc ing , therma l 

pol lution from its faci l ities . Known as a diffuser system , this approach 

to thermal control consisted of a network of pipes lying at the bottom 

of a receiving body of water , in thi s  case the Tennessee River and its 

88
Marquis to Barron and Gartre l l  memorandum , Augu.st 1 0 ,  1973 , p.  1 ;  

interview with Howard Zel ler ,  EPA Region IV ,  At lanta,  Georgia , May 15 , 
198 1 ; and memorandum from M .  A .  Churchi l l , Chief ,  TVA Water Qua lity 
Branch , to F .  E .  Gartrel l ,  TVA As sistant Director of Heal th , June 28 , 
1967 , p .  2 .  

89see 33 Fed . Reg. 9877 ( 1 968)  and 33 Fed . Reg . 9879 -( 1968 ) . 

90 . 
Churchi ll  to Gartrel.l memorandum, June 2 8 ,  1967 , p .  2 .  

9 1 Ibid . ,  p .  3 .  
92Memorandum from Howard Zel l er ,  EPA Region IV , to the Fi les , 

June 27 , 1968 . 
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tributaries . After water from these sources was passed through the 

nuc lear reactor as coo lant , it would be discharged as extremely hot 

water through these pipes and dispersed over large areas of the river . 

The discharge would , in this fashion , be mixed with cooler waters to 

lower its temperature . Moreover ,  shou ld natural water temperature s at 

any time be too warm to al l ow suffici ent d � lu'tion , TVA would temporari ly 

reduce p lant operations . Yet , even as TVA des igned its Browns Ferry and 

Sequoyah plants in this manner between 1968 and 1 97 0 ,  the Inter ior 

Department began rais ing questions about the adequacy of the thermal 

standards issued by Al abama and Tennes see . 

Recall  that under the 1965 Water Quality Act , state standards could 

not take effect unti l  approved by the Interior Department . To TVA ' s  

dismay , the Department notified Tennessee and Alabama in February 1968 

93 that their proposed thermal s tandards were too lax . Most significantly  

for TVA , the agency ' s  diffuser system could not hope to  meet the more 

stringent standards espoused by Interior officials . Discussions between 

federal and state official s  during the spring of 1968 produced no 

agreement on an acceptable standard . Consequent ly ,  in July the Interior 

Department officially disallowed the thermal standards of the two states 

whi le it pursued continued talks with the ir representatives . 94 Concur-

rent ly,  and despite the absence of official thermal standard s ,  the 

Department sought to convince TVA to vo luntarily cooperate with its 

93 Letter from Stewart Udal l ,  Secretary of the Interior , to Alabama 
Governor George Wal lace , February 1 5 , 1968 , p .  1 .  

94This was done on July  1 0 , 1968 . See 33 Fed . Reg .  9879  ( 1 968) . 
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9 5 
v·ers ion of appropriate thermal standards . To meet the Department ' s  

request , however , TVA wou ld have had to redes ign i t s  nuc l ear plants at 

Browns Ferry and Sequoyah to accommodate very c o s t l y  coo l ing towers . 

TVA officia l s  ba lked at these sugge st ions , asserting that to meet "more 

stringent temperature requirements (in this fashion] would cause a 

s erious delay in the beginning o f  p l ant operat ions" at the two sit e s .
96 

Such a d e l ay wou�d j eopard i z e ,  they maintained , TVA ' s  ab i l ity to meet 

the power demands of the Val ley .  With TVA pres s ing ahead with its 

di ffuser system , one Interior offi c i a l  summed up his agency ' s  pl i ght in 

this way : " I f  we cannot convince TVA • . .  then every uti l i ty in ·the 

country wi l l  te l l  u s  to go to hel l when we te l l  them they ' ve got to have 

coo ling tower s .  "9 7 

Thus , as EPA came into exis tence in l ate 1 9 70 ,  the seeds o f  i t s  

dispute w i th TVA had already been sown . TVA , Alabama , and Tennes see 

were all promo t ing thermal standards unacceptab l e  to EPA ' s  predece ssor,  

the Int erior Department . And Int erior ' s  two and a half year old campaign 

to persuade the states to is sue stricter therma l standards wa s sti l l  

stalemated . Meanwhi l e ,  TVA was forging ahead and des igning its nuc l ear 

p l ants to meet the dis credited therma l standards of Alabama and Tennes see 

despite I nterior ' s  warnings .  I t  was under such c i rcumstances that the 

first i s sue to be reso lved during the di spute. came to the fore : what 

9 5
ze l l er to F i l e s  memorandum , June 2 7 , 1968 , p .  2 .  

96
Memorandum from T .  P .  Gal lagher , TVA , to the F i l e s , Ju ly 5 , 1 968 , 

p .  1 .  

9 7
"Heated Water Control Crux of Like ly Federa l Agenc ies C l ash , "  

Electrical World (September 2 9 ,  1 969) , p .  2 0 . 
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we.re the appropriate thermal pol lution standards for ·  portions of the 

Tennessee River where TVA planned to operate its nuc l ear plants?  

The Dispute I s  Joined 

Under the FWPCA of 1965 , EPA could promulgate water qual ity 

standards for any state fai ling to propose such requirement s ,  or proposing 

ones unacceptable to the agency . To do so it had only to convene a 

standard- sett ing conference and subsequent ly issue binding regu lations 

for the state . EPA Administrator Ruchel shaus saw the standard - sett ing 

conference as an effective , highly visible  enforcement tool for his 

neophyte agency . Consequent ly,  after repeated exchanges with the state 

of Alabama proved fruitless in resolving their disagreement over thermal 

standards ,  he convened a standard-setting conference in Apri l 197 1 to 

98 
resolve the problem .  

I n  February 197 1 , as EPA announced it would convene the Alabama 

conference and after TVA had let contracts for two more nuc lear plants , 

the Alabama Power Company notified TVA that the state of Alabama did 

not have "sufficient data to support much of an argument against EPA ' s  

proposed thermal standards , "  and wou ld wel come any as si stance TVA could 

provide . 99 TVA , convinced that EPA would not change its interpretation , 

neverthe less testified at the conference against what it termed the 

98
Letter from Wi l l iam Ruchel shaus , EPA Administrator , to Alabama 

Governor George Wal lace , February S ,  197 1 . 

99 Memorandum from M .  A .  Churchil l ,  Chief, TVA Water Quality Branch , 
to F .  E .  Gartrel l ,  TVA Asst .  Director of Health ,  March 2 , 197 1 . 
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"net-detrimental "  effects of thermal standards . 100 The agency contended 

that EPA ' s  standards were not based on sound technical data , and that 

the pub l ic interest required a balance of environmental , energy , and 

economic concerns ab sent in its proposal s . TVA recommended that addi-

t ional research be conducted and that "reasonable" interim standards 

be is sued : standards that could later be adjusted to refl ect acquired 

1 0 1  scienti fic knowl edge . Signi ficant ly ,  however , the agency p l edged 

as we l l  to comply with whatever standard was eventual ly issued . 

As expected ; EPA adhered to its proposal and formal ly recommended 

in July 1 9 7 1  an 86 °F ,  5 °F thermal standard for portions of the Tennes see 

102 River where TVA ' s  Browns Ferry nucl ear plant was located . Also in 

July, the state of Tennes see was holding public  hearings on its previ-

ous ly disapproved thermal standard . EPA Region I V  officials attended 

these hearings , proposing an 89 . 6 ° F ,  5 . 9 ° F standard for portions of the 

T R .  h TVA ' S h plant was located . 103  ennessee 1ver w ere s equoya State 

officia ls , aware of EPA ' s  determined effort in Alabama and seeking to 

qua lify for future pol lution control grant s ,  vo luntarily accepted EPA ' s  

proposal in late October . 104 Thus , as TVA prepared its Browns Ferry and 

100I bid . lOl ibid . 

102 Letter from Howard Zel l er ,  EPA Region I V ,  to J .  L .  Crockett , Jr . ,  
Director of Technical S�aff , Alabama Water Improvement Commission ,  July 2 1 ,  
197 1 .  

103Memorandum from W .  R .  Nicholas , Asst . Chief,  TVA Water Qual ity 
Branch , to M .  A. Churchil l ,  Chief, TVA Water Qual ity Branch , Apri l 2 ,  
197 1 .  

1 04 
Memorandum from Larry Clark ,  TVA Special Proj ect Staff , to R .  A .  

Buckingham , Supervisor , TVA Special Proj ect Staff , November 4 ,  197 1 . 
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Sequoyah plants for operation , it was presented with thermal standards 

that its current plant des igns could not meet . Absent a re l axation of 

standards , TVA would have to add expensive auxi liary cool ing towers to 

most of  its prospective nuclear contingent . 

Any hope TVA had that the Tennes see and Al abama standards might be 

relaxed before they became law in �1ay 1972 was soon dashed . In  December 

1 97 1 ,  EPA Region IV officials sent a strongly worded l etter to the agency 

avering that it was "important for [TVA] to know that EPA wi l l  not accept 

1 05 
any maximums [ i . e . , maximum standards ] other than those proposed . "  

TVA responded that they had already "acted in good fai th" to bring their 

nuc lear plants into compl iance with state standards by design ing them to 

• 1 d 1 d ' ff 
1 06 

h d I • d1 h d d Inc u e cost y I user systems . Now EPA a ' revise ' t  e stan ar s 

in ways requiring TVA to retrofi t these plants with cool ing towers just 

as they were schedul ed to begin providing needed electricity to TVA 

customers . Because retrofitting was considerab ly more expensive than 

i f  towers had been inc luded in the original plant des igns , and since it 

would cause debil itating delays in plant openings , the TVA Board agreed 

107 only to study the feas ibil ity of coo l ing towers . 

During early 1972 EPA , TVA, and the states involved sparred 

regularly regarding the new thermal standard s .  In contras t to the 

105
Letter from Jack E .  Raven , EPA Region I V  Admini strator , to F .  E .  

Gartre l l ,  TVA , December 17 , 1971 . 

1 06
zel l er interview ; interview with Charles Kaplan ,  EPA Region I V ,  

Atlanta , Georgia , May 14 , 198 1 ;  and interview . with Bruce Brye , TVA, 
Chattanooga ,  Tennessee , May 16 , 1981 . 

1 07
"TVA Power Plant Said Environmentally Okay , "  �1obi l e  Regi ster, 

November 4 ,  1972 , p. 1 .  
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S02 experience , however , they did so in a manner portrayed by all  

concerned as  "hi ghly profess ional . " 108 Talks focused on the Browns Ferry 

nucl ear plant , with TVA suggesting that the natural temperature o f  the 

Tennessee River at that locat ion re gularly exceeded EPA ' s new standard 

d · th th ' th t TVA t '  the new fac 1' l 1' ty .
1 09 

ur1ng e summer mon s--even w1 ou opera 1ng 

Consequently , TVA cl aimed that it was being asked to reduce the river ' s  

temperature below its natural rate , a task the agency maintained was 

b h bl d f . b l  b f '  h 
. 1 1 0  o t  unreasona e an o no apprec1a e ene 1t t o  t e env1 ronment . 

Moreover , agency officials contended that cool ing towers would need to 

be operated on ly 28 percent of the time to comp ly with the standards ,  

making their $4 3  mi l l ion price tag highly cost inefficient and a 

1 1 1  
"mi sdirection o f  resources . "  As an alternative , TVA offered a four-

pronged approach to pol lution control that included its  di ffuser system , 

interrupted plant operation when standards were exceeded , increased 

suppl ies of di luting water re leased from upriver reservoirs , and cont inued 

1 1 2  research to improve the data base on thermal po l lution effects . 

108 zel l er interview ;  interview with James Morris , TVA , Chattanooga , 
Tennessee , May 16 , 1981 ; and Kap lan interview . 

109 Ibid . ; Tennessee Val l ey Authority , Annual Report of the Tennessee 
Val ley Authority: 1973  (Knoxvi l l e :  TVA , 1973) , pp . 43-44 . Henceforth 
cited as TVA Annual Report : 1 97 3 .  

1 10 ' 
TVA Annual Report : 197 3 ,  p .  20 . 

1 1 1 Ibid . ; l etter from Dr . 0 .  M .  Derryberry , TVA Manager of Environ­
mental Science , to John Bol ton , Chief Administrative Officer , Alabama 
Water Improvement Commi ssion ,  June 1 2 ,  1972 . 

1 12
Memorandum from Charles Kaplan ,  EPA Region I V ,  to Sanitary 

Engineer , EPA Federal Facilities Branch , January 28 , 1972 . 
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Responding in kind , EPA Region IV official s  said that the "natural "  

river temperatures of which TVA spoke were not natural a t  a l l ; they were 

1 1 3  
caused by the upstream operation o f  TVA ' s coal- fired plants . Environ-

mental improvements ,  therefore ,  rea l ly would take pl ace once cool ing 

towers were insta l l ed .  They also suggested that retrofitting the plants 

was a self- imposed hardship for TVA since the agency had conscious ly 

fail ed to heed the Interior Department ' s  admonitions during the late 

. . . . h . . . 1 1 d . 1 14 s1xt1es to Incorporate towers 1n t e1r or1g1na p ant es1 gns . 

this fashion , EPA remained adamant that if cool ing towers were not 

insta l l ed at Browns Ferry to meet the new standards , TVA would be 

operating that p l ant in violation of the law and be subj ect to its 

sanctions . The decis ion was TVA ' s .  Events , however , were already 

In 

transpiring that woul d  severely l imit TVA ' s  options . .  Involved was the 

question of whether the Atomic Energy Commis sion (AEC) would support 

EPA ' s  thermal control efforts . 

Evolving Compliance 

As Ruchel shaus began his campaign to establish the credibil ity of 

EPA ' s  enforcement commitment in early 1 97 1 , TVA was already immersed in 

the lengthy , two-step nuc l ear plant licens ing process instituted pursuant 

to the Atomi c Energy Act . The AEC had previously issued construction 

permits for TVA ' s  Browns Ferry plant , and pub l ic hearing s  had begun on 

the l atter ' s  appl ication for the same at Sequoyah . Moreover ,  since the 

1 1 3zel l er interview; Kaplan interview ; and Linton interview . 

1 14
Ibid . 



132  

agency intended to  begin generating el ectricity at  Bro��s Ferry in 

mid- 1973 , TVA was also preparing for AEC hearings on its appl ication for 

operating permits at that facil ity . Significant ly for EPA and TVA , this 

was also a time when environmental values were increasing ly factored 

into the nuc lear l icensing process by the AEC . In  enacting the Nationa l 

Environmental Pol icy Act in 1969 , Congress  required government agencies 

such as the AEC to cons ider environmental factors when is suing construe-

. d . 1 '  1 '  
1 15 

t1on an operat1ng 1censes to app 1cants . What is more , because 

Section 2 l (b) of  the FWPCA required that EPA ensure that state standards 

be met by federal appl icants for such licenses , EPA would have an oppor-

tunity to influence the AEC ' s  decis ions concerning TVA power plants . 

Then in July 197 1 ,  a landmark D . C .  Circuit Court of  Appeals  decis ion in 

Calvert C l i ffs Coordinating Committee v .  AEC required the Commission to 

conduct its own independent environmental impact assessment s and to no 

l onger exempt plants issued construction permits before January 1970 

1 16 
from remedial cl ean-up efforts . . 

The Cal vert C l iffs decis ion had signi ficant implications for the 

AEC regulatory proces s ,  for the TVA power program , and for the EPA 

1 1 5The National Environmental Pol icy Act of 1969 , Pub . L. No . 9 1 - 1 90 , 
1970,  8 3  Stat . 852 , U . S . C .  Sections 4321 -4347 . NEPA, of  cours e ,  referred 
to al l federal agency deci sion-makin� , not just the activities of  
independent regul atory commissions . For excel lent di scussions of NEPA 
see Frederick R .  Anderson , NE�A in the Courts (Baltimore : Resources for 
the Future , Inc . ,  dis tributed by the Johns Hopkins University Press , 1973) 
and Richard A .  Liroff,  A National Pol ic for the Environment : NEPA and 
Its Aftermath (Bloomington : n1vers 1ty Press , 9 

1 16
calvert Cl iffs Coordinating Committee v .  Atomic Energy Commi ss ion ,  

499 F 2d  1109 (197 1) . 
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thermal pol lution control effort . For the AEC , the decis ion meant that 

it woul d  now be liable  for
.
environmental law sui ts chal lenging its 

l icensing decis ions . For TVA , it meant not only that Browns Ferry was 

no longer exempt from AEC- imposed plant modifications because of its 

pre- 1970 construction permits , but also that its plans for contro l l ing 

heated water discharges would now have to be approved by EPA ,  the states ,  

and the AEC . And for EPA, it meant that a credible enforcement tool for 

achieving TVA compl iance was potentia l ly at hand : it was now poss ibl e  

that absent TVA compliance with thermal standards ,  the agency ' s  highly 

touted nucl ear p l ants would be denied l icenses to operate .  Sti ll  in 

doubt , ·however , was if and when the AEC could be convinced to accept 

EPA ' s  stringent standards as a condition for issuing TVA nuc l ear plant 

l icenses .  

TVA could l ittl e  afford the luxury of awaiting resolution of this  

question . The agency felt that i f  Browns Ferry fai l ed to  begin operation 

on schedule  in 1973 , the risk of severe power shortages for the entire 

Southeast was substant ia1 . 1 17 Thus , nearly seven months after Calvert 

Cliffs raised the spectre that the plant might not qua lify for an 

operating l icense , and as its parrying with EPA and the states portended 

only l ong-term, marginal prospects of succes s ,  TVA announced in early 

1 1 8  
1 972 that i t  woul d  install  coo l ing towers at Browns Ferry . In its 

announcement , however , the agency termed the revised standards 

1 1 7 
TVA News , February .2 ,  1972 , p .  1 .  

1 1 8
rbi d . ; TVA Annual Report : 1973 ,  pp . 43-44 . 
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"environmentally unnecessary, "  and prophesied that its $43 mi l l ion 

expenditure for the towers would provide "no appreciable improvement to 

h . 
"

l l 9  
t e environment . TVA also impugned the knowledge base of the 

standards ,  saying that it was "not adequate to determine precis ely what 

temp�rature l imit s were neces sary to ensure protection of adequate 

l i fe . "
12° 

Fina l ly ,  because the towers could not be ready for use until  

fourteen to twenty- four months after the plant was schedul ed to begin 

operations , TVA proposed to operate Browns Ferry during the interim 

using only its di ffuser system to control heat discharges . 1 2 1  To be 

held to the revi sed Al abama standards , the agency maintained , would 

force the plant to remain idl e .  

Unfortunately for TVA , portions o f  its compliance plan p l eased 

neither its " friends" nor its " foes" on the thermal pol lution issue . 

Moreover , these individuals would seek to use the nucl �ar l icensing 

process to pursue their disparate obj ectives . To foes such as Alabama ' s  

Attorney General Wi l l iam Baxley and his staff assistant Wi l l iam Garner , 

interim operation of the plants with di ffusers would be "a  menace to the 

Tennessee River . " 122 Indeed , Garner suggested that he and other environ-

mental ists might take l egal action , if the state did not , to block the 

120TVA News 

1 2 1
Letter from Jack E .  Raven , EPA Region I V ,  to Dr . F .  E .  Gartre l l ,  

TVA , May 2 2 ,  1972 ; Tennessee Val l ey Authority Office o f  Health and 
Environmental Science , Final Environmental Statement , Browns Ferry 
Nuc lear Plant , Units 1 ,  2 ,  and 3 ,  Vol . I (Chattanooga : TVA , 1972) ,  
pp . 3 . 1 2 - 3  to 3 . 1 2 -4 . 

1 2 2
Frank Sikora , "N- Plant Wi l l  Open without Cool ing Unit , "  

Birmingham News , August 23 ,  1972 , p .  1 .  
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Moreover, in a meeting in March 197 2 ,  as 

wel l  as in a letter in May , EPA formal ly noti fied TVA . that its plan to 

124 
violate state standards during the interim period was unacceptable . 

I n  contrast , Vanderbilt  Professor of  Environmental Engineering , Frank 

Parker , saw the plan as a viol ation of NEPA , c l aiming it fai l ed to 

adequately assess the cost -benefit ratio of  cool ing tower costs to 

. 1 b f '  h 1 . d 
125  

H . . d h env1ronmenta ene 1ts as t at aw requ1re . e ma1nta1ne t at 

towers were too costly and endangered the environment . In late 1972 , 

both Parker and Baxl ey (on behal f  of  the state of  Alabama) sought to 

intervene in the Browns Ferry operating l i cense proceed ings before the 

AEC . 

As these petitions for intervention were being pursued the AEC ,  

fearing that to d o  otherwise wou ld invite l aw suits by envi ronmenta l i sts 

chall enging its l icens ing decision , announced it would hold TVA account-
. 126 

ab l e  to EPA ' s  most stringent thermal standards . TVA , fearing the 

severe licensing delays that Baxley ' s  intervention woul d  engender , agreed 

to comp ly "with a l l  applicable  thermal water qual ity standards of the 

state of Al abama and the United States . " 12 7 What is more , TVA ' s  

1 23Ibid . 

1 24 Raven to Gartrel l  l etter , May 22 , 1972 . 

1 2 5
Atomic Energy Commi ssion ,  memorandum to the Files , September 

197 3 ,  p .  5 . 

EPA . 

126
Brye interview . In Brye ' s  own words , AEC "pas sed the buck" to 

127
Ibid . ; "Wi l l  Comply,  TVA Pledges , "  Birmingham News , November 6 ,  

1972 , p .  1 .  
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agreement would forma l ly be  incorporated into the operating license 

i ssued to it for Browns Ferry , thus making compl iance with EPA thermal 

1 28 standards a condition for operating that plant . In  response to thi s  

announcement , Bax l ey dropped his petition to intervene , whi l e  Parker 

1 29 
pressed on with his  cha l l enge . At this point , TVA officials  informed 

Parker that whi le they agreed with the substance of
.

his  arguments ,  they 

fe l t  that the AEC l icensing process was the wrong forum for cha l l eng ing 

thermal standards . 130 Not only was it time-consuming and thus threatening 

to TVA ' s  nuc lear power production schedule , but the recently enacted 

FWPCA of 1972  afforded another , more promising opportunity for relaxing 

thermal standards .  

The FWPCA of 1972 , enacted in October of that year , brought both 

hope and apprehens ion to the TVA . Hope , that i s ,  that it could . obtain 

exemptions from thermal standards and effluent limitations at individual 

nuc l ear plants based on Section 316 of the act ; and apprehension that 

cooling towers might be required in order to meet the best practicab le 

contro l technology (BPT) criteria for obtaining Nationa l Pol lutant 

Discharge E l iminat ion System (NPDES) permi ts to operate its plants . 

Thus the EPA/TVA thermal pol lution controversy would hinge upon the 

resolution of two questions . F irst , could individual TVA nuc lear plants 

1 2 8
"Stipulation of Petitioner , State of Alabama , and App l icant , 

Tennessee Val l ey Authority Browns Ferry Nuc lear P lants , Units  One , Two , 
and Three , "  March 26 , 1973 . 

1 29
Ibid . 

130
Letter from David G .  Powe l l , TVA Division of Law , to Frank L .  

Parker , Professor , Vanderbilt  University , January 2 ,  1973 . 
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qual i fy for thermal po l lution exemptions? And second , ·wou ld TVA ' s  

di ffuser system be sufficient for obtaining NPDES permits from EPA? 

Agreeing to Systemwide Compl iance 

In November 1972 , as TVA sought an operating l icense from the AEC 

for its Sequoyah nuc lear plant , the agency conducted an internal assess-

ment of  that plant ' s  chances for obtaining an exemption from thermal 

standards .
1 3 1  

The results of th is analys is , made available  in March of 

the fol lowing year , were discourag ing to TVA official s :  the agency 

lacked "sufficient information" at that time to seek a Section 316  

exemption no matter what criteria EPA would require as  evidence for 

dispensation . 132  Reviewers also noted that two other opt ions exi sted 

for TVA : either insta l l  cool ing towers at the plants or ask the 

presid�nt for ind ividual exempt ions . 1 33 Others rai sed additional options . 

TVA could either fi le court suits chal lenging effluent limits once they 

were i ssued by EPA (as many other industries would · successful ly do) , or 

1 · t "  a federal fac1" l 1" ty .
1 34 

c a1m exemp 10n as With pre sidential exemption 

viewed unlikel y ,  court suits seen as unacceptab l y  time -consuming, and 

federal fac i l ity exemption perceived implausib l e ,  TVA opted for the 

Section 316  exemption route . 

1 3 1M . . . orr1s 1nterv1ew . 

132Memorandum from M .  B .  Hughe s ,  Jr . , TVA Director of Power Resource 
Planning , to F .  E ,  Gartrel l , TVA Director of Environmental Planning , and 
T .  H .  Ripley,  TVA Director of Forestry , Fisheries and Wildl ife Develop­
ment , March 9, 1973 . 

133 Ibid . 

1 34 ze l l er interview ; Kaplan interview ; and Morris interview . 
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TVA learned in mid - 1973 from the Uti lity Water Act Group (UWAG) 

and its own informal discussions with EPA officials that the agency would 

l ikely propose guidel ines al lowing three ways to gain exemption from 

applicable  thermal standards and l imitations .
1 35 

As chronicled in 

Chapter I I ,  these inc luded : demonstration of no appreciable prior harm · 

to aquatic li fe ; evidence that a des ignated "representative , important" 

fish species would not be harmed ; and extrapolat ions from the experiences 

of comparabl e  plants or thermal di ffus ion model ing that no harm would 

occur . With this information , and with EPA ' s  cooperation , TVA began a 

systemwide analys i s  of pl ants , both present ly operating and proj ected , 

to determine if any might qua l i fy for exemption .
136 

Since TVA ' s  nucl ear program was so new , the first opti on of  

demonstrating the absence of prior harm was el iminated immediately . So 

too was the option of extrapolating from the experiences of c omparab le 

plants since none exi sted given the unprecedented size of the agency ' s  

plants and the nascent stage of  nuc l ear power deve lopment in general . 

When disagreement arose over the specification of  a representative 

species for the Tennes see River , the only option remaining was thermal 

d ' ff . d 1 '  1 3 7  1 us1on mo e 1ng . However , the j o int EPA/TVA analys is convinced 

agency official s that sufficient data were unavai l able to pr?vide the 

necessary extrapol ations . 

1 3S
"Util ity Water Act Group (UWAG) Report No . 1 0 , "  presented by 

Hunton , Wil liams , Gay and . Gibson , Richmond , Virgini a ,  December 19 , 1973 . 

1 36M . . . 
orr1s 1nterv1ew .  

137Memorandum from E .  D .  Dougherty , Environmental Engineer , TVA 
Power Research Staff, to the Manager ' s  Files ,  June 8 ,  1973 . 
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As TVA was receiving cue s about forthcoming therma l exempt ion 

guidel ines , EPA was also signal ing its intent ions concerning BPT 

standards for NPDES discharge permits .  In both an affidavit to the 

Atomic Energy Commission and a l etter to TVA ' s  legal staff,  EPA stated 

that it intended to require coo l ing towers as a condition for issuing . 

a di scharge permit for Browns Ferry . 1 38 What i s  more , EPA "anticipated 

the same requirement in its definit ion of the best practicable control 

technology" for obtaining any NPDES permit in the future . 1 39 TVA was 

thus forewarned that cool ing towers would most l ikely be required at 

al l its nuc l ear plants . 

As o f  September 1973 TVA ' s  situation relative to thermal pol lution 

requirements at its nuc lear plants appeared bl eak . Needing AEC operating 

l icenses for a l l  its plants , TVA found that it was required to meet EPA ' s  

more stringent standards as a condition for that license . And needing 

an NPDES permit to emit heated discharge from its plants , TVA found 

that EPA would probably require cool ing towers as a condition for that 

permit . Thus , despite indications from the AEC that means other than 

cooling towers (such as limitations on power leve l s )  might satisfy 

h . 1 '  . d .  . 140 
d d . h . h . d t e�r �cens �ng con �t1ons , an esp�te t e prom1.se t at rev1se 

water qual ity criteria would soon be i s sued by the Nat ional Technical 

1 38 
Letter from Jack E .  Raven , EPA Region IV Administrator , to 

David G .  Powell , TVA Division of Law , October 16 , 1973 . 

139
Ibid . 

140
Letter from David G .  Powel l ,  TVA Divi sion of Law , to Charles  

Kaplan ,  EPA Region IV,  September 13 ,  1973 . 
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Advisory Committee that might al low less stringent thermal standards·, 

TVA capitulated to EPA .
141  

Unl ike the S02 dispute , there wou ld be no 

court chal l enges to EPA standards or authority . And there would be no 

appeals to Congress to change the law . Instead , TVA announced that it 

would instal l cooling towers at Sequoyah and all schedu led nuc lear 

plants at a total cost of $640 mi l lion .  The agency ' s  justification : . 

it  sought to prevent delays in the licensing process that could have 

j eopardi zed power suppl ies throughout the Southeast had continued 

chal lenges to thermal standards and the necessity for cooling towers 

been mounted . 

Discuss ion 

Recounted in this chapter have been the specifics of EPA ' s 

experiences in app lying so2 and thermal pol lution po lic ies to the 

Tennessee Va l l ey Authority during the 1970 ' s .  Several striking di ffer-

ences between the two episodes are worthy of note . Firs t ,  and most 

obvious , is the di fference in the tone of interagency 'interaction in 

the two disputes . During the thermal affair,  talks were portrayed by 

al l concerned as profess ional and nonconfrontational . In contrast ,  as 

the S02 dispute progres sed , TVA refused to recogni ze EPA ' s  enforcement 

authority , cha l l enging its act ions whenever and wherever the opportunity 

arose . This only made EPA offic ials more frustrated and more host ile , 

perceiving TVA ' s  behavior as part of a dilatory strategy to avo id 

1 4 1Th · d . s b 197 3  1s was one 1 n  eptem er • See Tennessee Val ley Authority , 
Annual Report : 1975 , pp . 4 7 - 4 8 . 
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complying with the law . Interagency negotiations deteriorated rapid ly  

under these circumstances and became so  adversaria l that they eventual ly 

broke down . 

Secondly,  the two experiences differed radica l l y  in terms of TVA ' s  

perception of EPA ' s pol icy goals and enforcement capabi lities . Thermal ,  

as opposed to S02 , policies were viewed by TVA as affecting much more 

clearly its power program responsib i l itie s ,  and as having much less 

merit . And the enforcement sanctions associated with the former were 

viewed as much more likely to be appl ied to TVA ' s  operations . In terms 

of TVA ' s power production respons ibilities , S02 regulations. were made to 

be appl ied to a segment of its generating capacity that was scheduled to 

be gradual ly deemphasi zed during the decade . Thermal pol icies , however , 

were appl icable  to a nuc lear component envi sioned as the dominant source 

of the agency ' s  el ectricity production by 198 5 . In regard to the merit 

of EPA ' s  pol icy goals , TVA officials were skeptical of the link between 

S02 emissions from their plants and serious health hazards . Moreover ,  

they doubted the abi l ity of  constant contro ls t o  effectively abate air 

pol lution . In contrast , TVA never doubted that thermal pol lution was 

harmful to fish or that cool ing towers could prevent aquatic damage . 

Final ly  with regard to EPA sanctions , TVA viewed the NPDES permit 

requirements and civil penalties for noncompliance prov ided by the FWPCA 

142 
as a "tough , workabl e  enforcement scheme . "  No such perception was 

afforded EPA ' s  draconian sanctions of closing TVA power plants or bringing 

TVA to court . 

142
Marquis to Barron and Gartre l l  memorandum , August 10 , 1 97 3 ,  p .  4 .  
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Thirdly,  the two application experiences differed i n  terms o f  the 

number , types , and perspectives of external actors attempting to 

influence imp l ementation . EPA ' s  early efforts to apply 502 pol icy to 

TVA were compl icated by repeated attacks on environmental regulations 

raised by other federal agencies (the OMB , the Commerce Department , the 

Federal Energy Admini stration) and we l l -financed private sector groups . 

In contras t ,  its thermal efforts did not receive the same sustained , 

often truculent attention from these actors . Un like the 502 di sput e ,  

EPA was spared from OMB efforts to change thermal regu lations or Commerce 

Department attempts to amend the FWPCA as it sought to apply its pol icy 

to the TVA . And unl ike the 502 episode , it did not have to contend ' with 

multimedia b l it zes by the American Electric Power Company assai l ing its 

implementation efforts .  By the same token , however , TVA did not have to 

contend with licensing requirements imposed by external agencies during 

the 502 controversy , whil e  it did have to obtain operating and construction 

permits from the Atomic Energy Commi ssion during the thermal affair . 

Finally ,  EPA seemed more confident , determined , and consistent 

when app lying thermal , as opposed to S02 policies . At no time were 

remarks analogous to ''we weren ' t  sure we were doing the righi thint' 

- ever made during the thermal controversy . · Equa l ly unpara l l e l ed �n the 

thermal episode was EPA ' s  vacil lation in the S02 affair concerning the 

standards and control techniques TVA would be he ld accountable to . 

S ince 196 8 ,  EPA and its predecessors were determined to hold TVA 

accountable to thermal standards requiring the installation of cool ing 

towers . 
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Having examined these two cases of intragovernmental po l icy 

imp lementation over the past three chapters , it  i s  now appropriate to 

return to the research questions posed at the beginning of this study . 

Chapter V wi l l  seek to account for TVA ' s rather swi ft comp l iance with 

thermal pol lution pol icy and its pro longed , vehement opposition to S02 

impl ementation efforts . Also discussed wi l l  be the impli cations of the 

two cas es for po l icy implementation res earch and for the admini strat ive 

state . 



CHAPTER V 

THE POLICY IMPLEMENTATION DI LEMt-1A. REVI S ITED : 

ANALYSIS,  IMPLICAT IONS , AND PROSPECTS 

Polit ical scient ist James E .  Anderson has insightful ly  written that 

a l l  pub l ic poli cies contain an el ement of  social control ; one "designed 

to caus e people  to do things , refrain from doing thirigs , or continue 

doing things that they otherwise would not do . " 1 Historical ly , federal 

government agencies have applied ,  rather than been the targets of ,  such 

pol icies . With the enactment over the past decade o f  l aws known 

co l l ectively as the new social regulation , however ,  this s ituat ion has 

been radical ly  altered . Today it is not unusual for one nat ional 

bureaucracy to be l egal ly charged with contro l l ing the behavior of  

another that is pursuing its own po licy respons ibilities . Most federal 

agencies , however , are reluctant to change or modi fy their behavior at 

the behest of sister agencies as the impl ementation of these l aws 

requires . They fear that changes might compl icate , even frustrate , the 

real ization o f  their own statutory respons ib ilities . Consequently , 

there has emerged an additional po l icy impl ementation di l emma to 

comp lement the fami l iar probl ems po sed by administrat ive federali sm; a 

dil emma rarely  investigated by implementation res earchers and having 

s i gnifi cant impli cat ions for the admini strative state . The ess ence o f  

1James E. Anderson, Public  Policy-Making, 2d ed . (New York : Hol t , 
Rinehart and Winston , 1979)', p .  1 36 .  

144 
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that di l emma : how ,  to what extent , and under what circumstances ,  can 

one federal agency hold another accountabl e  to the law when to do so 

the former must critical ly alter the behavior o f  the l atter? 

To refine our l argely impressionistic understanding of the 

intragovernmental impl ementation di l emma , this study has examined two 

o f  its more noteworthy examples : the Environmental Protection Agency ' s  

e ffort s to apply its sul fur dioxide and thermal pol lution control 

po licies to the Tennessee Val l ey Authority . In the preceding chapters , 

the specifics of  each case were described , compared , and contrasted . 

To frame the analys is , the study was organized around the three 

analytical ly distinct sets of activities reputed by Charles 0. Jones 

to be es sential component s of implementation : organizat ion , interpreta­

tion, and appl ication . Using Jones ' typo logy as a framework provided a 

" feel" for what can happen as laws funnel down from Congres s ,  are 

interpreted by impl ementing federal bureaucracies , and are then app l ied 

to sister agencies . The study now returns to the research questions 

posed in Chapter I .  After a review of  the two EPA/TVA experiences ,  

explanat ions for TVA ' s  divergent behavior during the two episodes are 

o ffered . This is fol lowed by an assessment of what the two cases suggest 

about emerging pol icy implementat ion theory . The chapter concludes by 

as sessing the impli cations o f  the po l icy implementat ion di l emma for the 

administrative state . 

'Recapitulation 

In effect , both the Clean Air Act and the Federal . Water Pol lution 

Control Act placed the EPA and the TVA on a col l ision cours e .  Given the 
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nature o f  the  implementation organi zation provided by  each l aw the TVA , 

as a maj or source of S02 and thermal po l lution , and the EPA, as the 

federal agency responsible for carrying out pol lution control laws , 

were destined to confl ict . 

The Sul fur Dioxide Controversy 

During the prolonged , often heated S02 dispute over EPA ' s  interpre­

tation of standards , control techniques , and TVA ' s  status as a federal 

facil ity , the agencies cl ashed expl icit ly on four separate occasions . 

The first clash occurred in September 1974 when TVA fi led suit to have 

a federal court overrule the EPA administrator ' s  rej ection of  a propo sed 

Kentucky regulation that would have classi fied the agency ' s  SDEL system · 

as an acceptable pol lut ion control technique . The second occurred one 

week later when EPA notified TVA that ten o f  its twelve coal - fired steam 

plants were vio lat ing S02 standards issued pursuant to the CAA . Both 

events were products of the failure of a Joint EPA/TVA Task Force to 

come to a negotiated agreement over constant emiss ion controls  at TVA 

plants . Immediate ly after these incident s ,  however , interagency 

negotiations resumed . The third co l l ision took p l ace two years later 

when, in November 1976,  the EPA issued its second notice of noncomp l iance 

against TVA . Negotiat ions again fo l lowed but proved of no avai l .  The 

final c lash occurred in June 1977  when EPA j o ined a citi zen enforcement 

law suit fi led against her sister agency . 

New ne got iat ions , this time invo lving cit izen group repres entatives 

as wel l  as EPA and TVA official s ,  began soon after the suit was fil ed .  

This round o f  negot iat ions was especially distinct from its predecessors 



147 

in that a new director of EPA enforcement and a new TVA Board member 

p layed a direct , active role in the discussions . These negotiations 

produced a highly technical , extreme ly detai l ed , and very comprehensive 

agreement that essent ial ly represented a victory for EPA . The new TVA 

Board member , S .  David Freeman , was unab le to persuade fe l l ow Board 

members Wagner and Jenkins to approve the sett lement he had bargained 

in their behal f .  Both left TVA without rat ifying the con_sent decree , 

and on ly  after Richard Freeman j oined the Board did TVA officia l l y  

approve the negotiated sett lement in De cember 1 978 . With the signing 

of that agreement , TVA ended its nearly s ix-year campaign to avoid 

comp l iance with the CAA under EPA' s terms ; a campaign waged re lent lessly  

before Congress , the courts , and the states , as  we l l  as  in the arena of  

public  opinion . 

The Thermal Controversy 

In contrast , the controversy over thermal po l lution control at 

prospective TVA nucl ear plants was a much abbreviat ed , rather amicably­

resolved episode; one that despite its comparabl e  mul t imi l l ion dol lar 

cost to TVA never sparked the same type of comprehens ive , _ heated assault  

on EPA '· s efforts mounted during the S0 2 affair . Before the dispute over 

EPA ' s  interpretat ion of appropriate thermal water qual ity standards and 

control techno logy was resolved in EPA ' s  favor in l ate 1 97 3 ,  TVA would  

look to the states , to  the Atomic Energy Commiss ion (AEC) , and to EPA 

itsel f fo r rel ie f .  It  woul d  do so , however , only briefly and without 

success . 
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Whi l e  formal ,  distinct flashpo ints of  confl ict, did  not characterize 

this episode , debat e of  an informal ,  highly profes siona l i zed nature 

ensued throughout . EPA ' s  predecessor , the Interior Department , had 

since 1 968 informal ly encouraged TVA to des ign its nucl ear plants with 

cool ing towers to meet very restrict ive , albeit as yet uno fficial thermal 

standards . The agency opted instead for a diffuser sys tem des ign that 

could not meet such standards if is sued . TVA hoped to persuade o fficials 

that less stringent , l ess costly standards would suffice to protect 

aquat ic l i fe .  An EPA standard- s etting conference in Alabama , however , 

formal ly established the more stringent standards for that state in 

July 1 97 1 ;  standards appl icab l e  to TVA ' s  Browns Ferry nuc l ear plant . 

Tennessee fol lowed Alabama ' s  lead and adopted EPA ' s  recommended standards 

in October 1 97 2 ;  standards appl icable  to TVA ' s  Sequoyah nuc lear pl ant . 

TVA tried throughout 1971  and 1 972 to convince EPA and the states 

to rel ax these standards .  At the s ame time it sought to obtain operating 

li censes from the AEC for it s Browns Ferry and Sequoyah p l ants . The AEC , 

pressed by the Calvert Cliffs decis ion and the Nat ional Environmental 

Protection Act to cons ider the eco logical harm posed by nuclear plant 

sitings , ruled that EPA ' s  more stringent standards would have to be met 

by TVA as a condition for receiving an operating l icense at Browns Ferry . 

TVA capitulated rel uctant ly in early 197 2 ,  but continued to press EPA 

for relief .  Later that same year , the Federal Water Pol l ution Control 

Act of 1972  was enacted . Al though the Act al lowed exemptions from 

thermal standards at individual plants , the agency l earned informal ly 

that EPA would  interpret the bases for exemptions in ways precluding 
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succes sful TVA challenges . EPA then not i fied TVA that coo l ing towers 

would be cons idered as the technological basis for is suing thermal 

discharge permits .  Under these circumstances , TVA announced in 

September 1973  that it woul d  instal l cool ing towers at Sequoyah and 

a l l  schedul ed nuclear plants . The agency did so maintaining that 

continued chal l enges to thermal standards and cool ing towers , while  

appropriate  and available in a variety of  forums , woul d cause l icens ing 

del ays that coul d j eopardize power suppl ies throughout the Southeast . 

Analysis 

Having reviewed what d id happen when EPA attempted to apply its 

S02 and thermal po l lut ion pol icies to the TVA , it is time to specul ate 

as to why the two experiences happened as they did . To be expl ained is 

why TVA ' s  responses to EPA' s efforts were so dramatical ly di fferent in 

the two cases : rel atively swi ft , rather amicab l e  compl iance with thermal 

po l icy as opposed to protracted , o ften trucul ent noncompliance with S0 2 

po l icy . Those  analytical ly  dist inct factors that appeared most  influen­

tial in condit ioning TVA ' s  behavior are summarized below . 

Policy/Mission Proximity 

One of  the factors most powerful in conditioning TVA ' s  di vergent 

behavior was the di fference in the degree to which S02 and thermal 

po licies .affected TVA' s power program mi ss ion .  As noted , TVA proj ected 

that nearly 55 percent of its generat ing capacity woul d .be nuclear 

powered by 1985 ,  whi le its dependence on coal - fired steam pl ants woul d 

be cut approximately in hal f  by the same date . To effect thi s  change 
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in nuclear generat ing capacity TVA had stopped ordering coal- fired plant s , 

begun phasing out older one s then in operation, and begun accepting bids 

for five nuc lear plants . Given the long, and ever increasing , l ead times 

needed to l icense and get nuclear p l ants into operation , TVA officials 

fel t  they could not afford any delays in the schedul ed operating dates 

of their nucl ear contingent if they were to meet their power product ion 

responsibi l ities to the Tennessee Val ley .  Thermal standards threatened 

this t imetable when the AEC decided to make TVA ' s  comp l iance with EPA 

thermal standards a condition for obtaining construct ion and operating 

l icenses at its plant s . TVA faced an apparent no-win s ituat ion . I f  the 

agency agreed to meet these standards , the operation of its nucl ear 

plants might be del ayed for eighteen to twenty- four months whi le 

requisite coo l ing towers were constructed . But to chal l enge their 

stringency, or ri sk the intervent ion of "friends or foes" in such arenas 

as the nuc lear li cens ing proces s ,  could cause even longer del ays ; ones 

that would serious l y  j eopardi ze its abi l ity to successful ly comp� ete its 

power product ion miss ion .  Although doubt ing the wisdom o f  EPA ' s  thermal 

po l icies---and although AEC ,  congress ional , and l egal appeals were 

avai lab le to the agency--TVA opted to forego further cha l l enges to avo id 

the mi ssion threatening additional de lays they would engender . 

In contrast ,  the agency ' s  coal - fired plants were already on-l ine 

and being gradual l y  deemphasized as sources of TVA power production . 

Delay in the case of these p l ants--rather than mission threatening---was 

an asset . The longer TVA �ould  de lay in instal l ing constant control 

systems , the fewer the number of coal plants it would have in operation . 
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Consequentl y ,  the smal ler the quantity o f  S02 pol l ut ion that would be 

emitted from its faci l ities and the l ess  of a regul atory target it would 

become . Moreover,  de l ay provided more opportunity for EPA, the Congres s ,  

or a new administration to. rel ax S02 pol icy . Because TVA "got away from 

fossil  fuel s  and into nukes , "2 it could pursue chal lenges in a variety 

of  public  and private sector forums without j eopardi z ing its abi l ity to 

meet the power demands of the TVA service area . 

Compl exity of Joint Action 

A second set of factors influential in condit ioning TVA ' s  strategy 

in the two cases were differences in the number , types , and perspectives 

of imp lementation veto point s in the two cases . Researchers typi cal ly 

refer to these characteri stics as the comp l exity of j oint action . EPA ' s 

e fforts to ,app ly  S02 po l icy to TVA were severely compl icated by the 

Qual ity of Life Review procedures inst ituted by the Office of Management 

and Budget in 1 974 ; a review process  nonexistent during the thermal 

controversy. Pursuant to this process , al l EPA regul ations had , in 

e ffect , to be approved by al l other federal agencies for their impact 

on such matters as energy suppl ies and the economy . Consequently , such 

agencies as the Commerce Department and Federal Power Commis s ion were 

abl e  to raise repeated chal lenges to S02 pol lution contro l effort s 

through inst itutionali zed "veto points . "  What is more , these cha l l enge s 

were sometimes quite product ive ; witness President Ford ' s  submi ss ion to 

2T . . 
. ra1na 1nterv1ew .  



1 5 2  

Congress o f  Commerce Department amendments to the CAA . Results such as 

this not on ly frustrated EPA ' s int erpretation of the law ;  they also 

buoyed TVA' s hopes that either legislative or administrative relief  

might be  forthcoming and thus fuel ed the agency ' s  recalcitrance . 

Simi larl y ,  the need for TVA to obtain l icenses for its nuc l ear 

plants from the Atomic Energy Commission was unparal leled in the S0 2 

controversy . This made a signi ficant di fference in the two cases , 

speeding TVA' s compl iance with thermal standards . Whi l e  potent ial ly an 

obstacle  to EPA ' s effort s in thi s mat ter s ince the Commission could have 

i s s�ed l icenses based on less stringent standards , the AEC chose instead 

to incorporat e EPA ' s recommendat ions as condit ions for l icenses at 

Browns �erry and Sequoyah . Moreover ,  the delays in gett ing TVA nucl ear 

plants on-l ine occas ioned by the l engthy l icensing process were cr itical 

to the agency ' s  deci s ion to forego cont inued chal l enges and to install  

coo l ing towers at al l its  nuc l ear plants . 

Val idity of  Causal Theory 

A third influent ial factor condit ioning TVA ' s  divergent behavior 

was the val idity of the causal theories underlying S02 and thermal 

:po l lut ion control . Causal val idity refers , in the cas e of  pol lut ion 

contro l ,  to the certainty attach ed to the rel ationship between l imit ing 

po l lutant emiss ions and actual ly protect ing human health and aquat ic 

l i fe .  Differences on this dimens ion accounted in part for di fferences 

in the nature and tone of the sol and thermal application challenges . 

These in turn affected the · durat ion o f  the two controversies , pro longing 
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the former whi l e  attenuating the l atter . As EPA sought to apply its S02 

pol icy to the agency , TVA persis tently raised threshold  questions about 

the cause/effect relationship upon which it was premised . For example ,  

agency officials vehemently maintained that insufficient evidence 

exist ed l inking long-term S02 coal p l ant emissions to respiratory deaths 

and acid rain problems . And Chairman Wagner woul d tenacious ly assert 

that S02 actua l ly " sweetened the soi l , "  thus increas ing crop yields and 

improving indirectly the nutritional heal th of Val ley resident s . 3 TVA 

also j oined those chastising scrubber techno logy as es sentially 

unworkab le at large power plants . Definit ive evidence refuting these 

charges was simply not avai labl e to EPA in the early seventies . 

In contrast ,  TVA never chal lenged the link between thermal 

po l lut ion and harm to aquatic life .  This was be caus e the relationship 

between the two was so wel l  document ed ; the federal government had 

s ince 1962  compi l ed an inventory of acknowl edged thermal po l lution fish 

kil l s .  Agency officials also did not di spute that TVA nuclear plants 

woul d  pose a severe thermal prob l em, acknowledging that such plants 

typical ly produced . 40 to 60 percent more heat than did their convent ional 

counterparts .  And because cool ing towers were so widely accepted within 

the engineering profession as an effective thermal contro l device , at 

no t ime did the agency dispute their abi l ity to protect the aquatic  life 

around its plants . TVA raised only the more technical issues concerning 

3wagner ' s  contention was recent ly supported in a staff study done 
by J . C .  No ggle , TVA bio logist in Muscle Shoal s ,  Alabama . Noggle . 
maintained that soi l  sul fur deficiences would result from c lean-up 
e ffort s .  Ironical ly,  this study was funded by EPA .  
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temperature criteria and standards rather than the thresho l d  quest ion _ o f 

whether emi s s ions rea l l y  �armed aquat ic l i fe .  Thi s  di fference in the 

val idity of causal  theories led to more pro fess ional , l e s s  confrontat ional 

discuss ion between the two agenc ies during the thermal as compared to the 

S0 2 di spute . Thi s , in turn , resulted in less uncompromis ing att itudes 

on the part of thermal discus sant s , forging a qui cker res o l ut ion to the 

coo l ing tower i s sue . 

Po l icy Communicati on 

Di fferences in the manner in which EPA communicat ed its po l ic ies 

to TVA during its interpretation and app l ication effort s . were also 

crit ical in influencing the l atter ' s  behavior . During the S02 affair, 

EPA struggled over a two and a hal f year period to come to grips with 

the constant versus intermittent control s trat egy quest ion . After 

not i fying �hen-Governor Jimmy Carter that ICS would not be cons idered 

an acceptab l e  contro l s trategy,  the agency neither approved nor 

disapproved the ir us e when it reviewed the ori ginal state impl ementat ion 

p l ans . Fol lowing thi s ,  EPA init ial ly propos ed a regu l at ion disal lowing 

ICS , and then propos ed one al l owing these technique s . In the end the 

agency rej ected ICS s trategies , but only after a pro longed period of 

fl ip- fl opping on the i s sue . 

EPA ' s  vac i l lation on the contro l techno logy i ssue was a major 

factor in de laying TVA compl iance with the Cl ean Air Act . Several TVA 

officials  c ited it as jus t i fi cation for noncomp l iance . And repres en­

tat ives o f  environmental groups , EPA, and the s tat es suggested that this 

inconsistency encouraged TVA recal c itrance in two ways : first , by 



1 55 

o ffering hope that EPA might st il l be persuaded to accept SDEL and 

second , by providing po litical ammunit ion to those seeking ant iscrubber 

amendments to the Clean Air Act . 4 

EPA ' s vacil lat ion in the 50 2 case was unparal leled during the 

therma l interpretation and application effort . EPA and its predeces sor , 

the Interior Department , consistent ly encouraged TVA to design its Browns 

Ferry and Sequoyah plants to meet the most stringent thermal standards 

possib l e .  I n  s o  doing they effectively required TVA t o  insta l l  auxiliary 

cooling systems such as towers at these plants . Moreover , despite the 

absence of a sufficient data base for promul gat ing its technology-based 

e ffluent l imitations , EPA maintained and communicated . to TVA a cons istent 

po st�re toward requiring closed-cyc le cool ing towers as the best pract i-

cable  control technology for obtaining its  dis charge permits . EPA ' s  

steadfast posit ions on issues such as these offered scant hope that its 

interpretations could ,  with patience , be reversed . Nor did they invite 

the opprobrium of  those hostile  to their substantive dec is ions concerning 

thermal po l lution . 

Enforcement Credibility 

Juxtaposing the two appl ication experiences also suggests that the 

l ikel ihood of EPA enforcement al so condit ioned TVA behavior . Especial ly 

important on this dimension were di fferences in both the enforcement 

sanctions provided by the two statutes and the att itudes of EPA official s 

toward their appropriateness . EPA was hampered prior to the enactment of 

4w 1 · · N ff · · d c · · a ton 1nterv1ew ;  e 1nterv1ew ;  an asto 1nterv1ew . 
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the CAA of 1 9 7 7  by the l imit ed range of enforcement sanctions provided 

by the 1970 Act ; sanct ions that unlike those provided by the FWPCA did 

not inc lude the appl icat ion of fines to vio lators . Interviewees al lowed 

that to pose the draconian threat of closing down TVA plants --the only 

real sanct ion availab l e  to EPA when deal ing wi th the federal facil ity-­

was never seriously cons idered . 5 EPA coul d not request ,  federal court s 

were not about to order , and TVA wou l d  never view as l ikely,  act ions so 

disrupt ive to the economic and soc ial fabric of the Southeast . Also 

deb i litating to EPA ' s efforts was the "quiet pol icy"· espoused by national 

EPA and Justice Department l eaders of refus ing to . fi l e  law suits against 

sister agencies . Thi s  enforcement predicament , however , changed in 1977 . 

Congress amended the CAA to add market incentives to EPA ' s  enforcement 

arsenal ; and President Cart er ' s  appo intees at both EPA and th e Justice 

Department indicated wi l l ingness  to change the nonl itigation po l icy of 

the two agencies . Only �t this po int did TVA view enforcement like l y  

and look for t i  someone t o  surrender to . " 

EPA ' s  enforcement credibi l ity was in no measure so precarious during 

the therma l controversy.  Under Ruchel shaus the agency had quickly 

establ ished a tough thermal pol lution enforc ement reputation ; one founded 

on the standard-sett ing conference and operational iz ed by an aggres s ive 

court suit strat egy . The agency ' s  abi lity and propensity to seek court ­

ordered imposition of fines for vio lat ions was always taken serious l y .  

What i s  more , after the FWPCA o f  1 9 7 2  was enacted , TVA offi cials  viewed 

5
Linton interv iew; Rivkin interv iew ; and Durning interview . 
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The NPDES permit system--the heart of EPA ' s enforcement scheme �as a 

highly effective comp l iance mechanism .  When the dis charge permit system 

was combined with the l ike l ihood of fines and the Atomi c Energy 

Commission ' s dec i sion to support EPA' s thermal standards , TVA ' s noncom­

p l i ance option became untenab le . To have chall enged either the 

technology-based standards supporting the permit system or to pursue 

rel ief from the AEC ' s decision wou ld have threatened TVA' s power 

production mission . To absorb fines that TVA rate payers would have 

to subsidize was po l itical ly infeas ibl e .  

Intergovernmental Task Assignment 

A sixth factor influenc ing TVA ' s behavior concerns di fferences in 

the ass i gnment of impl ementation tasks to various levels  of government . 

The organi zat ional infrastructure ( i . e . , the spec i fication o f  units and 

methods for impl ement ing pol icy) provided by the CAA assigned initial  

enforcement respons ibil ity to  the states . Alabama , Kentucky , and 

Tennessee opted for a permit system as the cornerstone of the ir enforce­

ment effort . However , TVA as a federal fac i l ity refused to apply for 

state permits cit ing the. Supremacy C l aus e o f  the U . S .  Constitution as 

its  bas i s  for re fusal . Court suits were immed iately filed against TVA 

by Al abama and Kentucky . While  di ffering opinions in the two cases were 

reconc i l ed by the Supreme Court in TVA ' s favor , Congres s st ipul ated· in 

the 1977  amendment s that federal fac i l ities had to file for st ate permits . 

Whether motivated by principle or by a des ire to further impede implemen­

tat ion of the CAA , TVA ' s chal lenge of the state permi t system serious ly 

prolonged reso lut ion of the S0 2 dispute . Not only was delay inherent 
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when , as expected , TVA ' s  recalcitrance was chal lenged in court by 

Kentucky and Alabama . The cha l l enge itse l f  fue led the frustration and 

hardened the bargaining positions of EPA and environmental groups , and 

thus made reso lution of the dispute more di fficul t .  

Becaus e admini stration o f  the NPDES permit system was as signed to 

EPA rather than the states by the FWPCA of 197 2 ,  TVA had no arguabl e  

basis for a simi lar challenge during the thermal dispute . When 

questioned about TvA ' s  abbreviated and unsucces s ful attempt to c laim 

exemption as a federal facil ity during that episode , one interviewee 

responded : "the [FWPCA] was much c learer on the dut ies of federal 

facil ities than the Cl ean Air Act was , "  and "we rai sed the is sue briefl y ,  

but . • .  I don ' t  think they [the TVA legal staff] real ly thought they 

had a cas e .  •• 6 The absence of a cha l l enge on thi s  bas i s  helped attentuate 

interagency antagonisms and made for a l ess confrontat ional negotiat ion 

atmo sphere ; one more conducive to compromise and expedit ious resolution 

of issues . 

Sociopo l itical Environment 

Analys i s  also reveals the importance of di fferences in the socio-

po l it ical environment surrounding the two appl icat ion experiences . As 

EPA interpreted and app l ied its S02 po l icies , acute o i l  shortages and 

economic stagflat ion plagued its efforts . Environmental regul ations 

were rel entlessly  attacked as inflationary and as detrimental to the 

energy independence goal enunc iated by the Nixon and Ford administrat ions . 

6Mo • i . rr1s nterv1ew .  
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Pressure mounted to rel ax these standards , with even the execut ive branch 

of the federal government divided against itself  over the proper balance 

of environmental , economic , and energy values . The Federal Power 

Commission, the Commerce Department , and the Federal Energy Administrat ion 

pressured EPA to interpret the 1 970 Act as requiring only intermittent 

controls such as TVA ' s  SDEL program . EPA responded by encouraging the 

states to e liminate "overly stringent" regul ations from their implemen­

tat ion plans . Tennessee and Alabama , in turn , responded with proposal s 

to relax S02 emiss ion limits around TVA pl ants ; and Kentucky proposed 

to al low intermittent control s .  Whi le both proposal s were subs equent ly 

rej ected by EPA , the agency ' s  disapproval was uncertain unt i l  the last 

minute . These activities all  played an important ro le in condit ioning 

TVA ' s behavior in the S02 dispute . First , they offered hope to TVA that 

cha l lenges to EPA' s effort s mi ght , with pat ience,  prevail .  Secondly , 

they afforded TVA an abundant supply of highly sympathet ic , strategical ly 

pl aced ,  and strident ly vocal al l ies on the issues invol ved . Most 

importantly,  these were sympathi zers who act ively promoted intermittent 

control systems within the execut ive o ffi ce o f  the president , before 

administrative agencies , and in the Congress . 

In contrast ,  as EPA impl emented its thermal po l icy the nat ion ' s  

interest in the heat discharge probl em was peaking ; Throughout the l ate 

sixties and early seventies , environmentali sts had succes sful ly raised 

thermal pol lut ion concerns in a number of  nuc l ear pl ant siting �nd 

operat ing court cases , mos t  notably the Calvert C liffs , F lorida Power 

and Light , and New York Con Edison decisions . Successful legal chal lenges 
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had al so rai sed the thermal pol lution consciousness o f  Congres s .  In 1970 , 

it enacted amendments to the FWPCA that sought to rectify confusion over 

who had j urisdiction over nuclear plant heat discharges ; and in the FWPCA 

o f  197 2 ,  Congress enacted sweeping changes in the organi zational infra­

structure for contro l l ing thermal pol lution . Thus , while  interest in air 

pol l ution waned and attacks on it s regul at ion mounted during the S02 

di spute ,  interest in thermal po l lution intens i fied during the thermal 

controversy . Produced was a much more favorabl e  impl ementat ion 

environment for thermal pollution ; one that discouraged , rather than 

encouraged , TVA recal citrance . 

Dispositions of the Actors 

Final ly ,  di fferences in the attitudes of the actors invol ved in the 

cas es help account for TVA ' s  divergent behavior . First , it appears that 

di fferences in EPA ' s  confidence in its thermal and S02 po l icies were 

critical in doing so . Secondly ,  di fferences in Chairman Wagner ' s  

attitudes toward air and water po l lution in general ,  and S02 and thermal 

po l lution contro l techno logies in particul ar , great ly affected TVA ' s  

responses . EPA ' s lack of confidence in deal ing with TVA on the S02 

is sue stemmed from the agency ' s  perception that TVA was the "international 

expert" on air po l iution and scrubber technology .  7 As one EPA offic ial 

remarked, "We weren ' t  sure we were doing the right thing ; they came in 

with their model ing fl ow charts and their data on scrubber techno logy 

7Traina interview; Linton interview . 
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probl ems , and we j ust couldn ' t  match it at that time . "
8 

Another 

lamented TVA ' s  presumed surfeit of expertise and its effect on EPA ' s  

enforcement strategy : "We could onl y  hang in there and say ' you ' re 

vio l ating the l aw . ' "
g 

When this attitude is coup l ed with Administrator 

Ruchelshaus ' statements that "definitive data" supporting S02 national 

ambient air standards (NAAQS) were unavailab l e ,  much of EPA ' s  early 

timidity in app lying the l aw to TVA is understandable . So too , in 

part , is TVA ' s  l aggard response .  

In contrast , EPA exuded confidence and pro fessional ism in applying 

thermal pol icy to TVA . This can be attributed to the agency ' s  l ong 

"track record" in the water qual ity arena and to the val idity o f  the 

caus al theory underlying the thermal prob l em . 1 0  Moreover , several 

intervi ewees suggested that this "profess ionalism" trans lat ed into a 

more "reasonable" imp l ementation attitude on EPA ' s  part when compared 

with its posture in the S02 dispute ; 1 1  This reasonabl enes s ,  in turn, 

provoked the TVA general manager to recommend that a more conci l iatory 

1 2 
TVA attitude in the thermal , rather than the S02 , dispute was warranted . 

8R . . aven 1nterv1ew . 

9Traina interview . Simi l ar thoughts were offered by Marvin Durning , 
EPA Deputy Adminis trator for Enforcement ; Dean Hi l l  Rivkin , Citizen 
Group Attorney ; and Attorney James Bycott , EPA Region I V .  

1 0
Traina interview . 

1 1 s  . . M . ' . 
Th h . hl  1 d rye 1nterv1ew ; orr1s 1nterv1ew.  ese men were 1 g  y au atory 

of EPA ' s  attitudes and behavior during the thermal dispute . 

1 2  
�morandum from G .  F . .  Stone , TVA, and W.  R .  Nicho las , As sistant 

Chief, TVA Water Qual ity Branch , to J .  A. Oppol d ,  TVA,  January 23 , 1 974 . 
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Equally  important in conditioning TVA ' s  behavio r were differences 

in the att itudes of Board Chairman Wagner toward air and water pol lution , 

as wel l as toward S02 and thermal contro l techno logies . Indeed , some 

specul ated that these di fferences made the Chairman ' s  oppos ition to towers 

less truculent and uncompromising than his opposition to scrubbers , thus 

abbreviating the thermal dispute . 1 3  TVA had long been concerned with 

water qua l ity . Commencing with its establishment o f  a stream sanitat ion 

program in the mid-thirtie s ,  through its invo lvement in the deve lopment 

of water pol lut ion control l egis lation during the forties , and its 

studies on the effects of heat discharges at its coa l - fired plants in 

the fi fties and s ixties , the agency ' s  commitment was unassailable . 

Chairman Wagner , because o f  his long as soc iation with the agency , was 

quite comfortable with a stewardship ro le that saw water qual ity as the 

l ever for the "optimum us e and future economic deve lopment o f  the Val ley ' s  

streams and reservo irs . "  Thermal pol lution , according to one interviewee , 

threatened these  goals : "Dead fish floating on the water simply  weren ' t  

conducive to [thes e goal s ] . " 1 4  

In contrast ,  the problems that environmental ists and some health 

professionals associated with S02 po l lution were l ess visible , l ess 

immediate ,  and less attributabl e  to TVA operat ions . What is more , 

Chairman Wagner was "more skeptical" about those effects and the contro l 

techno logies as sociated with them . TVA ' s  heralded air pol lution model ing 

and its experience with experimental scrubbers , he maintained , gave 

little support to the content ions of  environmental i sts . 

1 31 . 
. 

. raina Interview . 1 4 Ibid . 
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Impl i cat ions for Po l i cy Impl ementat ion 

What are the impl i cations of the S02 and thermal po l l ut ion contro l 

disputes for po l i cy impl ementat ion in general ? Obvious ly , one must 

exercise care in general i z ing from the particu l ars o f  a comparat ive case 

study to the "universe" of imp l ementation exper iences . The external 

val idity caveats associated with do ing so are we l l -known and wel l ­

founded . 1 5  S t i l l ,  as Arendt Li j phart suggests , there is subs tant ial 

merit in attempt ing to re l at e  one ' s  findings to tho se of previous 

research : on the one hand , cas e . studies can strengthen widel y  accepted 

propo s i t ions shou l d  their findings be cons istent with them ; i f  incon-

s i stent , the cases can suggest "modified propo s it ion [ s ]  that may be 

s t ronger . " 1 6 

The EPA/TVA cases c l early add credence to the dominant met aphors o f  

the implementation l it erature . Once more impl ementat ion appears t o  b e  a 

bargaining process where po l icy is ne got iat ed .with , rather than dictated 

to , targ.et populations ; where the behavior of tho s e  t argeted is predicted 

on a rat ional pursuit of s e l f- interest ; and where a circul ar bargaining 

process c an develop ,  with part ic ipants striving to affect imp l ement at ion 

in whatever forum and at whatever st age of the po l icy process deemed 

nec essary . The cases a l so reinforce the speci fic findings of previous 

impl ementat i on research , as we l l  as suggest re finements to , and 

1 5see , for exampl e ,  Hugh H. Hec lo , "Review Arti c l e :  Po l i cy Analys i s , "  
Br itish Journa l o f  Po l i t ical Science 2 (January 1 9 7 2 ) : 93 . · 

1 6Arend Lij phart , "Comparat ive Po l i t i c s  and the Comparative Method , "  
Ameri can Pol it ical Sci ence Review 65 (December 1 97 1 ) :  692 . 
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. amp l i ficat ions of,  some of its more wel l -known propo s it ions . The 

specifics of these impl ications fo l l ow . For cons istency , the class i fi ­

catory scheme used i n  Chapt er I t o  review prior impl ementat ion findings 

is used to organi ze this di scus sion as we l l .  Thus , th e findings o f  the 

EPA/TVA cases are rel ated to the three analytical ly distinct sets of 

factors ident i fied in previous research as condit ioning implementation : 

organi zational , technoscience , and sociopol itical . 

Organi zational Factors 

Three of the most significant factors found to condition implemen­

tation in prior res earch have been organi zat ional miss ion , complexity o f  

j o int action, and disposit ions of actors . The EPA/TVA cases tend to 

both support and suggest maj or re finement s or amp l ificat ions to the 

convent ional wisdom as sociated with each of these variables . They also 

tend to direct ly support that o f  a fourth factor typical ly associated 

with organizational behavior : the communication of pol i cy .  A fi fth 

factor , ant icipat ion o f  future agency interact ion , seemed to have l ittle 

e ffect in either dispute . Let us now cons ider each ' o f  these factors 

in some det ail . 

1 . Pol i cy/Miss ion Proximity. Most studying implement at ion imply 

that if implement ing or target populat ion officials subs cribe to a 

miss ion incons is tent with , al ien to , or host ile toward a part icular 

po l icy , long-term de lay in implement ing that po l i cy is  l ike l y .  Some 

have refined this not ion, suggest ing that the more a pol icy impinges on 

or threatens the abi l ity of an agency to realize  its miss ion , the less  



165 

l ikely that agency is to either effect or comply with it in the short 

term .  While  intuitively appeal ing , this generalization requires 

modificat ion given TVA' s  behavior in the two cases . The agency complied 

much quicker with the po l icy that directly  threatened its mi ss ion than 

with the one . that did not . 

Recal l that in the thermal case EPA sought to apply a pol icy to TVA 

that i f  not expedit ious ly compl ied with , woul d have directly threatened 

the latter ' s  power program mis s ion . Identi fiable  in the agency ' s  

technical programs , procedures ,  and decis ion premises , the ul timate aim 

of the TVA power program was to produce sufficient quant ities o f  

el ectricity , at the lowest poss ibl e  cost , to meet the power needs o f  

the Tennessee Val ley .  To do this , TVA had committed its e l f  t o  having 

nearly 55 percent of its total generating capacity dependent on nuc l ear 

power by 1 985 . Given the long and ever l engthening l ead times needed 

to get nuc lear plants into operation , TVA officials felt they coul d not 

sustain licens ing delays and st i l l  meet the proj ected power demands o f  

the Tennessee Val ley.  Thus , when the AEC incorporated EPA ' s  thermal 

sta.ndards as a condition for issuing operating l icenses  for Browns Ferry 

and Sequoyah , TVA compl ied in relatively short order . Agency o fficial s 

fel t  they coul d not afford to j eopardi z e  the power supplies o f  the 

entire Southeast region by continuing to cha l lenge thermal standards 

and by ho lding up the construction of cool ing towers . 

In contrast , sanct ions for vio lating S02 po licy were never viewed 

as miss ion threatening by TVA ; no one serious ly bel ieved that EPA woul d 

close down vio lating coal- fired steam plants . Moreover ,  the delay 



166 

caused by TVA chal l enging SOz po licy was an asset rather than a miss ion 

threatening liabi l ity to the agency . The longer TVA remained in 

noncompl iance , the more time was avai lable for S02 po licies to be 

rel axed by sympathetic political and administrative actors . Moreover , 

as the agency ' s  nuc lear plants came on- l ine in the interim , SOz emi ss ions 

from its coal plants woul d become less of a probl em anyway . 

C learly , j uxtaposing the two cases in this manner suggests a maj or 

refinement o f  the conventional wisdom surrounding po l i cy/mi ss ion 

proximity and its rel ationship to implementation del ay . As noted , prior 

research indicates that polic ies affecting an agency ' s  mi ss ion only 

tangential ly,  or not at al l ,  are the easiest to impl ement . Convers ely , 

pol icies directly  affecting that mi ss ion are said to be the most 

difficult to impl ement . The EPA/TVA cases suggest , however , that 

implementation may sometimes be faci l i tated when pol icies j eopardize 

the abi l ity of  an agency to real ize  its miss ion . Consequentl y ,  it 

mi ght be more accurate to expect less del ay not only when impl ementing 

po l icies that indirectly or tangentially affect an agency ' s  miss ion , 

but al so when impl ement ing those  that directly affect the real izat ion 

of  agency goal s .  Prolonged impl ementation delay might instead be 

e xpected in that admittedly nebulous zone twixt these two extremes . 

2 .  Compl exity o f  Joint Action . One o f  the more widely heralded 

factors said to condition implementation is the compl exity of j oint 

action invo lved . As used by researchers , this concept refers to the 

number o f  individual s external to the impl ementing agency and target 

populations whose agreement with a pol icy mus t  be secured in order for 
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that po l icy to be  impl emented . Delay is reputed to be the usual price 

o f  obtaining thi s  ultimate agreement among external actors . Delay is 

said to be a " function of the number o f  decision points , the number of 

part icipants at each point , and the intensity of  their preferences . "  

Typically ,  it i s  argued that the more decis ion points and part ic ipants 

there are , and the more negative their views toward a po l icy , the 

l onger implementat ion delay . The EPA/TVA cases suggest a maj or 

refinement of this argument . Considering only the number of  external 

veto points and the number of actors invol ved , and assess ing only the 

direction and intens ity of their attitudes is insufficient when 

analyz ing pol icy implementation . One must look addit ional ly to the 

type o f  cl earance point , as wel l  as to the potent ial impact o f  the 

delay posed by their number and kind , on the miss ion of target populations . 

These may be equal ly powerful predictors o f  compl iance . As the cases 

demonstrate , the compl exity of j oint action, contrary to the convent ional 

wisdom , can actually  enhance po licy imp l ementation . 

The importance o f  the type o f  cl earance point was aptl y  il lus trated 

in both cases . For example ,  EPA ' s  efforts to apply  S02 po licy to TVA 

were hindered by the number of  negatively  disposed part icipants who , 

through the Qual ity of  Life Review Proces s ,  could actual l y  modify S02 

regulations . While  NEPA al lowed the same actors to become invol ved in 

the thermal dispute , it did not a�low them , in effect', an institution­

a l ized veto power over EPA' s decis ions . Thus , unl ike the S02 case , TVA 

entertained no i l lusions that EPA ' s  interpretation o f  thermal po l icy 

would be rel axed by the OMB . Consequently , one maj or incentive for the 
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agency to delay comp l iance was removed . Simi larly ,  there was no 

comparab le veto point in the S02 case to compare with the AEC ' s  power 

to deny operating licenses to TVA ' s  nucl ear plants . The only thing 

resembling it was the state permit system for operat ing coal -fired 

p l ants ; and that was rendered virtual ly innocuous for deal ing with 

TVA unt i l  the 1 9 7 7  amendments to the C lean Air Act . 

Because most studying impl ementation have paid scant attention to 

regul atory po licies , and becaus e they have viewed the complexity o f  

j oint action from the perspective o f  thos e effecting po l icy , they have 

fai l ed to appreciate the probl ems it can pres ent to target popul ations . 

The EPA/TVA cases , when viewed from these l ess investigated perspectives , 

suggest how impl ementation can be accel erat ed , rather than impeded , by 

such complexity . Both cases provided a variety o f  cl earance points ; 

ones that prior research woul d  l ead us to expect might del ay impl emen­

tation . As noted , however, TVA' s abi l ity to sustain 9elay and st i l l  

real ize its power production miss ion varied dramatical ly between the 

disputes . I n  the thermal episode TVA saw the delays inherent in the 

compl exity o f  j o int action as j eopardizing its power product ion 

responsibilit ies . Thus , it dis couraged Professor Parker ' s  sympathetic 

intervention in the AEC licensing process and failed to pursue redress 

from the AEC , other federal agencies , the Congress , or the courts . In 

contras t ,  the agency encouraged , wi l l ingly accepted , and actively 

engaged in such chal lenges throughout the S02 affair . It  could do so 

becaus e the del ays imposed in no way threatened its abi l ity to produce 

sufficient quant ities of �l ectricity for its service area . Thus , the 
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more a target agency views the del ays inherent in the compl exity of 

j o int action as detrimental to its mi ssion, the less l ikely pro longed 

implementation del ay wi l l  occur . 

3 .  Dispos itions of Actors . The third organi z ational factor for 

which the EPA/TVA cases suggest modifi cations concerns the dispositions 

of  actors involved in the impl ementat ion experience.  Researchers have 

found that two aspects of these attitudes are critical . First , actor 

attitudes toward the policy itse l f ,  and toward the technical and l egal 

is sues surrounding it , can condition impl ementation . Second , the ir 

attitudes toward enforcement re sources or sanctions can serious ly a ffect 

compl iance with that pol icy . In regard to the former , it is  expected 

that the l ess pos itively disposed officials are toward a pol icy , the 

more imp l ementat ion wi l l  be lax or challenged , and the more prolonged 

impl ementat ion del ay wi l l  be . From the l atter , one expects that i f  

target popul ations perceive enforcement sanctions as weak , o r  impl ementors 

reluctant to use them, the more l ikely is long-term impl ementat ion del ay . 

Whi l e  this study has again demonstrated the importance o f  these factors 

and the val idity o f  the conventional wisdom surrounding them , it also 

suggests an addit ional attitudinal component . At l east in the 

intragovernmental arena , values that transcend attitudes toward 

particular po l icie s ,  or toward narrow technical and legal ques tions 

surrounding them, can condition impl ementat ion . Equal ly important c�n 

be the attitudes of actors toward the more nebulou� , more phi losophical 

issues of the proper role and behavior of public  agenc ies in our society . 
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Perhaps the value most instrumental in resolving the EPA/TVA air 

pol lution dispute was the notion that TVA was , and as a federal facil ity 

ought to be , "more than j ust another power company . "  After the two 

Freemans rep l aced Wagner and Jenkins on the TVA Board , and after Durning 

j oined EPA, a new philosophy concerning TVA prevail ed in both agencies . 

TVA , as the hol der of a public  trus t ,  had a moral as we l l  as a l egal 

duty to comply with both the spirit and the l etter of  po l lution control 

statutes . It  should,  as a public agency, become a compl iance model or 

' 'yardstick" for the private sector ; a beacon demonstrating how competing 

environmental and energy concerns could be reconc i l ed .  This  phi losophy 

contrasted sharply with Chairman Wagner ' s  attitude about the rol e  o f  

TVA in contemporary society . He also saw TVA as the hol der o f  a public  

trust ; and he too rel ished the idea that TVA was more than a power 

company since its purpos e  was to s erve as a yardstick for the private 

sector . But he saw the agency ' s  obl i gation to the public interest in 

a very di fferent light from his successors . He saw it  as one demanding 

that TVA chal l enge the impl ementat ion of  "unwise" po l icies , rather than 

comply perfunctorily with them merely becaus e the agency was part o f  

the federal fami ly . Precisely because TVA was a public  agency , and 

because it s compl iance with S02 po l i cy woul d  be used as an example to 

bring pressure on the ut il ity industry to comply,  Wagner felt compel l ed 

to fight EPA ' s efforts . · 

4 .  Policy Communication . The EPA/TVA cases substantial ly  support 

the sal ience of the precision in which po l icy is communicated from 

Congres s  to impl ementing agencies . As the impl ementation l iterature 
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leads one t o  expect , the statutory ambiguity o f  both the CAA and FWPCA 

spawned interpretat ion probl ems for EPA ; probl ems that subsequent ly 

complicated its appl ication e fforts as we l l .  Most tel l ing for the S02 

and thermal disputes  was the impreci s ion o f  language concerning 

standard- setting and control technol ogies . Researchers also aver that 

the manner in which impl ementors communicate their interpretat ions of 

statutory l anguage can affect impl ementation. Certainly,  the EPA/TVA 

disputes support the conventional wi sdom that the more confus ing , 

logical ly incons istent , or vaci l l at ing this communication becomes , the 

more l ikely pro longed impl ementation del ay .  The vacil lation accompanying 

EPA' s tortuous two and a hal f year struggle to reso lve the constant 

versus intermittent contro l question was a maj or factor - affect ing TVA ' s  

noncompliance with S02 po licy . EPA ' s  incons istency in th�s instance 

contrasts sharply with the agency ' s persis tent , unyiel ding performance 

in the thermal case ;  a performance that l eft little hope that the agency 

would soon come around to TVA ' s  way of thinking on thermal pol icy . 

Technoscience Factors 

Thos e  studying impl ementation have also noted the capacity of 

scienti fic  and technical factors to condition the process . They suggest 

that the more controvers ial the theory underl ying a po l icy ,  the more 

l ikely it wi l l  be chal l enged, and the greater the probabi l ity that 

del ay in its impl ementation wi ll  result . Simi larly,  they maintain that 

i f  specialists in the policy field disagree over techniques for best 

achieving pol i cy goals , impl ementation de lay can be expected . The 
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EPA/TVA cases both support these generali zations and suggest an 

amplificat ion of them . 

In terms of supporting the propositions , the caus al theory 

underlying SOz and thermal po l lut ion contro l ,  as wel l  as the techniques 

for contro l l ing the two prob lems , helped to define the nature , tone , 

and duration of the two disputes . Both the causal theory under lying , 

and the control techniques assoc iated with , S02 pol lution were 

de finitely more controversial . And as the l iterature l eads us to 

expect , TVA cons istent l y  raised quest ions about each during EPA ' s  

attempt to apply  the policy to the agency . Chal lenged were the bas ic  

cause/effect rel ationships between S0 2 and respiratory health hazards , 

as wel l  as the abi lity of untested constant control systems to 

effective ly contro l  the po l lutant in an environmentally  safe way . 

Given the widely acknowledged l ink between heat discharges and 

fi sh ki l ls ,  as· wel l  as the unquest ioned capabilities of coo ling towers , 

the thermal disput e  was waged more in terms of how much heat and whi ch 

of  two viable control techniques . What is more , EPA ' s pub l icized 

uncertainty as to what adequate SO:.�. standards might be , and its  early 

doubts as to the efficacy · of constant contro l s , caused some agency 

officials to question whether they "were doing the right thing" in 

pres sing for TVA compliance . Thi s lack of confidence exp lains in part 

1 7  EPA ' s  "reluctance t o  go to the mat" with TVA in these years ; a lack 

1 7The phrase "reluctance to go to the mat" with TVA comes from the 
Rivkin interview . 
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of confidence unparal l eled in the thermal cas e where the agency dealt 

with more establ ished theory and contro l technologies . 

As for the amp l i fication of prior res earch , the two cases suggest 

that uncertainty over theory and disagreement over techniques do more 

than provide credibl e  reasons for chal l enging impl ementation . They 

also shorten or prolong impl ementation delay by defining the nature and 

tone o f  negot iations . Should agreement exi st on fundamental quest ions 

concerning whether po l icies or techniques wi ll  work if appl ied ,  the 

more amenabl e  to compromise  negotiators wi l l  tend to be,  and consequent l y ,  

the less l ikely impl ementation delay wi l l  be prolonged . Because of basic 

agreement on these is sues during the thermal episode , interagency talks 

were more professiona l ,  less confrontat ional , and more amenabl e  to 

compromi se . Thi s ,  in turn, helped facilitate a re latively swi ft 

resolution of the interagency disagreements over thermal po l lution 

control . In contras t ,  dis agreement over the same threshol d  questions 

during the so2 dispute only hardened the bargaining positions o f  the 

two . agencies . Negotiations between technocrats over techni cal 

adj ustment s were replaced by adversarial confront ations between l egal 

staffs over what constituted the l etter and spirit of the law .  

Sociopolitical Factors 

Thos e  studying po licy impl ementation couns el that this process is 

especial ly vulnerabl e  to changing public attitudes and shi ft ing po l itical 

agendas . Three expectat ions arise concerning the abi l ity of the socio­

po l itical environment to condit ion impl ementation . F irst , both 

impl ementators and target popul ations wi l l  attempt to mobi l i ze those 
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elements i n  society who are sympathetic to their respective views on the 

po l icy in question . Second ly,  the more incongruous a pol i cy is  with the 

current po l it ical agenda , the more di fficul t it wil l  be to e ffect s ince 

pol itical al l ies wi l l ing to cha l l enge it wi ll  be more abundant . F ina l l y ,  

each part icipant wi l l  consider the mobi l ization potent ial o f  it sel f and 

its counterpart in deciding courses of act ion during impl ementat ion . 

The EPA/TVA cases tend to support the thrust o f  these generaliza­

t ions , but with one s i gnificant refinement . Most  studying pub l ic po l icy 

tend to view those sympathetic to cha l l enging pol icy as as sets to a 

target popul ation ; as sets that are avai lable for mob i l i zat ion by these 

targets  in order to thwart implementation . The thermal ep isode suggests 

that the availabi l ity o f  these actors is a necessary , but hardly 

sufficient condition for mobilizat ion . One must look addit iona l ly to 

the effect of such chal lenges , i f  mob i l i zed , on the abi lity of the 

target agency to real i z e  its mis sion . Certainly , in the S0 2 cas e  TVA 

did l ittle  to di ssuade the intervention o f  both private and pub l i c  

sector actors o n  its beha l f .  Indeed , TVA ' s  four-pronged campaign to 

promote its SDEL pro gram was specifical ly desi gned to activat e such 

actors . During the thermal controversy , however , TVA actively 

discouraged the intervent ion of individual s  such as Frank Parker who 

were sympathet ic to the agency ' s  cause . Unl ike the S02 controversy ,  

TVA feared that such interventions mi ght del ay the i ssuance o f  l icenses 

to its nuclear plants and consequent ly j eopardize the agency ' s  abi l ity 

to meet it s power generat ion responsibil it ies . A refinement of the 

convent ional wisdom is thus suggested . A target agency wil l attempt 
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to mobi lize  al lies sympathetic to its cause when to do so does not 

threaten that agency ' s  abil ity to real ize  its mi ss ion . 

The Pol icy I�lementation Di l emma and Its Prospects 
for the Admini strative State 

The second set of research questions , posed at the beginning of this 

study probed the impl ications of intragovernmental po licy impl ementation 

for the administrative state . They arose from the specul ation o f  

several schol ars that federal agencies would typical ly  b e  l es s  ab l e  to 

ho ld si ster agencies , as opposed to subnational or private sector actors , 

accountable to the l al't'S o f  the l and . What do the EPA/TVA cases suggest 

about the abi l ity of one national bureaucracy to change or modify the 

behavior of another as part of its impl ementat ion respons ibi l ities ? 

What do they indicate about bureaucratic accountabil ity in contemporary 

society? What are the impl ications o f  the pol icy impl ementation dil emma 

for the public  interest? Given the paucity of res earch in this area,  

one cannot say wi th certainty that these cases are typical o f  the 

"universe" of intragovernmental po licy imp l ementation experiences . 

Nonethel ess , as examples of the process they do afford some ins ight . into 

questions such as these . The fo l lowing discus s ion, whi l e  specul ative at 

best , is o ffered in the hope that it might encourage further research on 

these topics . 

Can It Work? 

The EPA/TVA cases suggest that federa l agencies are , or at l east 

can be rendered , vulnerable to the policies of other federal agencies . 
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They demonstrate  that these bureaucracies can be no more or no l ess  

lJlerab l e  to public  regul ation than any other target popul ation ; this 

since many of the same factors found to condition implementation in. other 

contexts are powerful in the intragovernmental arena as wel l .  The cases 

also indica�e , however ,  that these agencies can be made especial ly 

vulnerable  to public regul ation if Congress or the president so desire . 

This can be done in three ways . First , the chief execut ive can, through 

the appo intment power , place individual s sympathetic to pol icy impl emen-

tation in strategic positions at appropriate agencies . Perhaps the mo st 

convincing demonstration of  the conditioning power of  the appo intment 

process was the rol e  Pres ident Carter ' s  appointees at TVA, EPA, and the 

Justice Department played in resolving the S02 dispute . Obviously, this 

mechanism for reso lving impl ementation confl ict is unavai lable  when 

national bureaucracies must deal with subnat ional and private sector 

actors . The availabi l ity o f  the appo intment power in this arena thus 

makes federal bureaucracies distinctly vulnerabl e  to publ ic regulation 

under two circumstances :  when opportunities for appointments arise,  

and when presidents choose to appoint individual s  anxious to reso lve 

impl ementat ion difficulties . 

Federal agencies can also be effect ively held to regulatory goal s 

through adroit , timely ,  and indirect intervention by the president and 

his emissaries . For examp l e ,  the l egacy o f  executive orders stating 

the obl i gation o f  federal facil ities to comply with water pol lution l aws 

definitely  aided EPA ' s  application o f  thermal po l icy to the TVA . 
' 

Similarly,  President Carter , whi l e  avoiding overt invo lvement in the 
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controversial S02 dispute,  created a c l imat e of  compl iance expectations 

regarding federal . fac i l it ies  and air pol lution l aws . Through execut ive 

orders , State of  the Union messages , the OMB review process , and pub l i c  

statements about TVA ' s  new energy and environmental ro l es ,  the President 

placed pres sure on TVA to comply with the Clean Air Act . Most important l y ,  

h e  d i d  s o  without risking the scarce po l itical capital that i s  normal ly 

j eopardized when president s become invol ved in a "substant ial and 

cont inuing manner" with such divis ive pol icy quest ions .
1 8  

Thirdly,  Congress can make federal agencies especial ly vulnerab l e  

t o  intragovernmental po l i cy impl ementat ion by enact ing l egis l at ion that 

compensates for fl aws in the organi zat ional infrastructure o f  impl emen­

tation . For examp l e ,  Congress  compensated for the reputed reluctance 

of  federal offi cials  to impl ement environmental po l i cy when it incor­

porated citi zen enforcement l awsuit provis ions in both the CAA and FWPCA . 

Moreover , when both the enforcement sanct ions provided by the CAA o f  

1 97 0  and its ambi guous language deal ing with control techno logy and 

federal faci l ity comp l i ance threatened to undermine implementation , 

Congress  amended the Act to remedy these s i tuations . 

Certainly , there is no guarantee that the pos itions of implementors 

such as EPA wi l l  be supported by any given president or congress .  What 

is more , target agencies such as TVA can mobi l'ize  influent ial po litical 

actors who share their aversion to impl ementat ion at myriad points 

throughout our decentral i z ed federal system. Nonethel ess , the cases 

1 8
wil son and Rachal , "Can Government Regulate Itsel f? , "  1 3 .  
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stil i demonstrate that caut ion must be exercised before di smis sing 

intragovernmental pol i cy imp l ementat ion as a l argely unworkab l e  process 

as some have done . 

Toward Bureaucrat ic Overs ight? 

Pol it ical scient ist Emmette Redford has written that the traditional 

l it erature on pol it ics and administration offers an overhead democracy 

model of how the administrative state should operat e . This model refl ect s 

the notion that the democratic control o f  admi ni stration requires 

po l itical supremacy : administration "should be subordinate to po l itical 

direction , and supervis ion exercised through law and hierarchical over-

. 
ht . .  1 9  

S l g  , At the national government l evel , the primary structural 

mechanism for operational i z ing hierarchical overs i ght is  the highly 

decentral i z ed committee system of  the U . S . Congress . I deal ly , 

congressional committees "review and contro l pol i cy impl ementat ion by 

the agencies and officials of the executive branch . "
20 Legis l at ive 

oversi ght , however, has been roundly criticized by some as inadequate 

. . . d ' 21 
g1ven 1ts ep1so lC nature . Because the institut ional and po l itical 

rewards for overs i ght are normal ly so fl eet ing, the Serbonian Bog of  

agency activities often so  impenetrabl e ,  and the resources of individual 

l egisl ators so severely limited, congress ional overs i ght of the executive 

1 9  Redford , Democracy in the Administrative State , p .  70 . 

20
Dodd and Schott , Congress and the Administrat ive State , p .  156 . 

21 see , for examp l e ,  Seymour S cher , "Condit ions for Legi s l ative 
Control , "  Journal o f  Polit i cs 25 (August 1963) : 526-551 ; and John S .  
Saloma, Congress  and the New Pol i t i cs (Boston : Litt l e ,  Brown and Company , 
1 969) , pp . 140-151 . 
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branch is  said to be minimal and sporadic . Others are l ess harsh in 

their asses sments , not ing that when informal means o f  overs ight--such as 

constituency case work--are cons idered , legislative overs ight is more 

22 
constant and pervasive than mos t  assume . Certainly , the EPA/TVA cas es 

cannot reso lve this debate . They do , however , suggest that the new 

social regula�ion pol icies enacted by Congress over the pas t  dec ade have 

added a new dimension to the oversight of admini strative act ivit ies . 

They have , in effect , created what mi ght be termed "bureaucrati c  

oversi ght" of executive branch act ivities . 

When enacting l aws of the social regul ation variety, Congress often 

speci fical ly charges one federal agency with holding s is ter agencies 

accountab l e  to their provisions . In effect , one bureaucracy oversees 

the activitie s of another . As Rourke notes , agencies such as the 

Environmental Protection Agency function as "adversary bureaucracies--

s et up to bring the decis ions and actions o f  other agenc ies under greater 

23 
scrutiny and to deter them from malpractice" in a specific po l i cy area . 

The EPA/TVA cases demonstrat e ,  however ,  that the se bureaucracies o ften 

meet with di fficulty in carrying out this function . Competing , even 

mutual ly exclusive , po l i cy goal s  of the two agencies must somet imes be 

reconc i l ed .  In the process , a contest can arise over wh ich goal prevai l s , 

in what form , and in whose interest . 

2 2
see , for examp l e ,  Michael W .  Kirst , Government wi thout Passing 

Laws (Chapel Hi l l : University of  North Caro l ina Press , 1 969) . 

23
Francis E .  Rourke , BUreaucracy, Po l itic�,  and Pub l i c  Pol icy, 

2d ed . (Boston : Little , Brown and Company , 1 976) , p .  1 7 7 . 
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Whi l e  the exi stence of  interagency contests have been recogni zed , 

their impl ications for overhead democracy have been l argely overlooked . 

As the two adversaries work out their di fferences ,  the scope of  the 

conflict can expand to include private citizens , members of the 

respective subsystems of the two agencies , and somet imes even the 

president or his immediate staff .  Moreover,  contrary t o  what Rourke 

impl ies , the scrutiny of elected officia l s  and private citi zens is  not 

limi ted solely to comp l iance with a given social pol icy . Because soc ial 

regulation pol icies typical l y  affect al l aspects of a target agency ' s  

operat ion s ,  al l facets of its activities become fair game for invest i -

gat ion . For example , because of the S02 di spute TVA repeatedly 

testified before congress ional committees to plead its case for 

intermittent controls . But in do�ng so it  was forced to publ icly 

respond to the a l l egations of  agency critics on such varied topics as 

its rate structure , bonded indebtedness , personnel pol icies , and nuclear 

plant construct ion problems . 

James Madison once wrote that the best way to prevent governmental 

tyranny is to pit the separate branches of government against each 

other : "Ambition must be made to counteract ambition . 11
24 

Over two 

hundred years later , it is the tyranny o f  the expert , unelected 

bureaucracy over the poli tical master turned di lettante that most 

animates popular concern . It  appears from thi s study of intragovern-

mental pol icy implementation that Madi son ' s  prescription can help 

24
James Madi son , "Federa l i s t  51," in The Federal i,st Papers , eds . 

Al exander Hami lton , James Madi son , and John Jay (New York : The New 
American Library of  World Literature , Inc . , 1961 ) , p .  322 . 
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as suage this contemporary concern as wel l .  Bureaucrati c  oversight , in 

e ffect , pits the ambi tions of one federal agency against tho s e  of 

another . In doing so it can increase the invo lvement of el ected 

repres entat ives in a l l  aspects of bureaucratic activity , and al low 

those  offi cial s to del imit the scope of administrat ive discretion when 

they feel it appropriate . What is more , bureaucrat ic  overs ight provides 

an opportunity for e l ected , rather than appointed , pub l ic o ffi cials to 

correct for the unant icipated consequences of our d i s j o inted po l i cy­

making proces s .  Cons equent ly , whi l e  it is perhaps no l ess episodic nor 

sporadi c  than traditional oversight methods , bureaucrat ic  overs ight 

appears a signi ficant aid to overhead democracy . 

The Di l emma and the Public Interest 

The pol i cy impl ementation d i l emma posed when one federal agency is  

l egal ly charged with ho lding another accountabl e  to pub l i c  pol i cy al so 

raises issues rel evant to the pub l ic interest . The internecine confl ict 

that can accompany intragovernmental pol icy impl ementation is typical ly 

excoriated by po l icy advocates and academicians al ike as  contrary to the 

pub l ic good . Some l egitimate l y  ask how government c an expect the private 

sector to comp l y  with pub l ic po l icies if members of the federal estab l i sh­

ment refuse to abide by them. Federal fac i l ity noncompl iance is  viewed 

as a pub l ic embarrassment ; one that a l l ows the private sector to avoid 

pub l i c  contro l by arguing that government should get its own house in 

order before requiring others to comp ly with po l i c ies . Others cite the 

difficulties of impl ementing pol icies in the intragovernmental arena as 



1 82 

. t • f •  t •  f 1
. • t •  h . f h bl . 2 5  J US 1 1ca 1on or 1m1 1ng t e expans 1on o t e pu 1 c  sector . 

EPA/TVA cases suggest , however , that the prob lems as soc iated with 

implementation in the intragovernmental setting can have pos itive 

The 

bene fits as we l l .  Indeed , they give one pause to ask i f  the pub l ic 

interest is not also served to a degree by the obstac les to implemen -

tation that can arise in these circumstances .  

Whether principl ed or obstruct ionist in nature , chal l enges to 

implementation can do several things .  First , they can bring the 

sustained attention of  el ected o fficials to bear on the unant icipated 

cons equences of  public  po l icies ; attention that l ess renowned target 

populat ions might not be abl e  to arouse . Secondly , cha l l enges allow 

el ected , rather than appo inted , offic ial s an opportunity to rethink , 

perhaps even reconci l e ,  confl ict ing pol icy goals in the l ight of  

experience;  an opportunity that our highly decentral i zed l e gi s l ative 

process seldom affords . Thirdly ,  the broadened scope o f  confl ict that 

these chal lenges can engender may bring a breadth o f  interest represen-

tation and values to the po l i cy-making and oversight process seldom 

provided in Congress . Final ly ,  s ince no one bureaucracy has a monopo ly 

on virtue or knowl edge , chal l enges can correct for the mi stakes made by 

impl ementors in applying po l icies to target popul ations . 

It  is thus arguab le that the interagency tens ion st imul ated by 

intragovernmental po licy impl ementat ion is not neces sarily as dys func-

tiona! as commonly assumed . In a po litical system attempting to cope 

with prob lems as comp l ex, l ittle  understood , and co stly to reso lve as 

25
wi l son and Racha l ,  "Can Government Regulate Itself? , "  passim .  
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our own , agency chall enges to the advisabil ity of po l icies are l ike l y  

unavoidabl e .  When thi s precariousness o f  po licy i s  combined with a 

l egi slative proces s inimica l to cons idering the interrel atedness of 

problems or po l icies , they can sometimes be desirable . Indeed , given 

the untoward , unexpected consequences that sometimes arise when pol ic i es 

interact , they may spare us the lament of  Goethe ' s Faust to Lynceus 

the Watchman : "What plaintif notes are these that reach me from above , 

"26 reach me too lat e  to be of use . "  

26Goethe , Faust , trans·. Barker Fairley (Toronto : Univers ity of 
Toronto Press , 1 970) , p.  1 93 .  



B I BLIOGRAPHY 



B I BLIOGRAPHY 

1 .  Books and Articles 

Anderson , Frederick R .  NEPA in the Court s .  Bal t imore : Resources for 
the Future , Inc . , di stributed by the Johns Hopkins Univers ity Pre s s ,  
1973 . 

Anderson , James E .  Emergence of the Modern Regul atory Stat e .  Washington , 
D . C . : Pub l ic Affairs Press , 1962 . 

Pub l ic Po l i cy-Making. 2d ed . New York : Holt , Rinehart and 
Winston ,  1979 .  

Anderson , Paul . " Implement ing Air Pol lut ion Control Policy : The Sul fur 
Dioxide Emi ssion Limitat ions Program in Ohio . "  I n  Energy and 
Environmental I s sues : The Makin and Im l ementat ion of Public  Po l ic , 
pp . 1 1 7 - 1 36 .  E ite by Mic ael Steinman . Lexington : Lexington 
Books , 1979 . 

Arbuck l e ,  J .  Gordon , and Vanderver , Timothy A. , Jr . ''Water Pol lut ion 
Control . "  In Environmental Law Handbook , pp . 45- 8 7 .  Edi ted by 
J .  Gordon Arbuckl e  et al . New York : Government Insti tutes ,  Inc . , 
1 978 . 

Ayres , Richard E .  "Enforcement of Air Po l lut ion Control s  on Stationary 
Sources under the Clean Air Amendments of 1970 . "  Ecol ogy Law 
Quarterly 4 ( 1 975) : 44 1 -478 . 

Bal l ,  Bruce .P . "Water Po l lut ion and Comp l i ance Decision Maling . "  In 
Publ ic Pol icy Making in a Federal System , pp . 169- 187 . Edited by 
Charles 0 .  Jones and Robert D. Thomas .  Beverly Hi l l s : Sage 
Publ icat ions , 1976 . 

Baram , Michael S .  "The Legal and Regul atory Framework for Thermal 
Discharge from Nuclear Power P l ants . "  Environmet)tal Affairs 2 
(Winter 1972) : 505-529 . 

Bardach , Eugene . The Implementation Game . Cambridge : MIT Pres s ,  1977 . 

Bockrath ,  Joseph T .  Environmental Law for Engineers , Scientists , and 
Managers . New York: McGraw-Hil l ,  1977 . 

Brownin g ,  Rufus P . , and Marshal l ,  Dal e Rogers . " Implementation of Model 
Cities and Revenue Sharing in Ten Bay Area Cities : Des i gn and First 
Findings . "  In Public  Policy Making in a Federal System, pp . 1 9 1 -
2 16 . Edited b y  Charles 0.  Jones and Robert D .  Thomas . Beverly 
Hi l l s : Sage Publ ications , 1976 . 

185  



Browning , Rufus P .  , Marshal l ,  Dale 
" Impl ementation and Pol itical 
in Federal Social Programs . "  
6 1 6 -632 . 

186  

Rogers , and Tabb , David H .  
Change : Sources of Local Variations 
Po licy Studies Journal 8 ( 1980) : 

Burd , Robert S .  "Water Qual ity Standards for Temperature . "  In 
Engineering Aspects of Thermal Pol lution , pp . 72 -78 . Edited by 
Frank L .  Parker and Peter A .  Krenk le . Nashv i l l e : Vanderbi lt 
Univers ity Pres s ,  1969 . 

C a l l ahan , North . The TVA : Bridge Over Troubl ed Waters . New York : A .  S . . 
Barnes and Company, l980 .  

Cater , Douglas . Power in Washington . New York : Random House , 1964 . 

Curri e ,  David P .  "Federal Air Qual ity Standards and Their Implementation . "  
American Bar Foundation Research Journal 2 ( 1 9 76) : 365 -409 . 

Cushman , Robert E .  The Independent Regul atory Commissions . New York : 
Oxford University Pre s s ,  1 94 1  . •  

Dahl , Robert A . , and Lindb lom , Char les E .  Politics , Economics and Wel fare . 
New York : Harper and Row , 1 95 3 . 

Davies , J .  Cl arence , I I I ,  and Davies , Barbara S .  The Pol itics of 
Po l lution . 2d ed . Indianapol i s : The Bobbs-Merri l l  Company , Inc . , 
1 975 . 

Davis , Chri stopher , et al . "The Cl ean Air Act Amendments of 1977 : Away 
from Technol ogy-Forcing?' '  Harvard Environmental  Law Review 2 ( 1 977) : 
1 - 102 . 

Davis , David Howard . Energy Pol itics . 2d ed . New York : Saint Martins 
Pre s s ,  1 978 . 

Derthick , Martha . New Towns In-Town . Washington , D . C . : Urban Institute , 
1972 . 

Dodd , Lawrence C . , and Schott , Richard L .  Congress and the Admini strative 
State . New York : John Wi ley & Sons , 1 979 . 

Dolbeare , Kenneth M . , and ! Iammond , Phi l i p E .  The School Prayer Dec isions : 
From Court Policy to Local Pract ice . Chicago : University of Chicago 
Pres s ,  1 9 7 1 . 

Downs , Anthony . Ins ide Bureaucracy. Bos ton : Little , Brown and Company, 
1967 . 



187 

Downs , Anthony . Inside Bureaucracy. Boston : Litt l e ,  Brown and Company , 
1967 . 

"Up and Down with Eco logy - The I s sue-Attention Cyc l e . "  The 
Public  Interest (Summer 1 97 2 ) : 38 -50 . 

Durisch , Lawrence L . ,  and Lowry , Robert E .  "The Scope and Content o f  
Admini strative Decision - The TVA Il lustrat ion , l i Publi c Admini s ­
trat ion Revi ew 4 (Autumn 1 953) : 2 1 9 - 226 . 

Ebbin , Steven , and Kasper , Raphae l .  Citi zen Groups and the Nuclear Power 
Controvers Us es of Scient ific and Technolo ical Informat ion . 
Cam e MIT Pres s ,  1974 . 

Ede lman , Murray . The Snnbo lic Uses of Po litic s .  Urbana : Univers ity of 
I l linois Press , 1964 . 

Edwards , George C . , I I I .  Implement ing Pub lic Po licy. Washington , D . C . : 
Congressional Quarterly,  Inc . , 1980 . 

Edwards ,  George C . , I l l ,  and Sharkansky , Ira . The Pol icy Predi cament : 
Making· and Impl ementing Public  Pol icy. San Francisco : W .  H .  Fre.eman 
and Company , 1 978 . 

Eichhol z ,  Geo ffrey G .  Environmental Aspects of Nuc lear Power . Ann Arbor : 
Ann Arbor Science Publishers , 1976 . 

Esposito , John . Vanishing Air . New York : Gro ssman Publ i shers , 1970 . 

Franke l ,  Charles . The Democrat ic Prospect . New York : Harper & Row , 1962 . 

Freeman , J .  Leiper . The Po l itical Process . 2d ed . New York : Random 
House , 1965 . 

Friedrich , Carl J .  Const itutional Government and Pol itics . New York : 
Harper and Row , 1 937 . 

Friend ly,  Henry J .  The Federal Admini strat ive Agencies . Cambridge : 
Harvard Un ivers ity Pres s ,  196 2 . 

Goethe . Faust . Translated by Barker Fairley .  Toronto : Univers ity o f  
Toronto Pre s s ,  1970 . 

Gerth , H .  H . , and Mi l l s ,  C .  Wri ght . From �fax Weber : Essays in Socio logy. 
New York : Oxford Un iversity Press , 1946 . 



1 8 8  

Goodwin , Leonard , and Moen , Phyl l i s . "The Evo lution and Impl ementation 
of Family We l fare Pol icy . "  Pol i cy Studies Journal 8 ( 1980) : 6 3 3 - 65 1 .  

Halperi n ,  Morton H .  Bureaucrat ic Politics  and Foreign
.

Pol icy . 
Washington , D . C . : The Brookings Institution , 1974 . 

" Impl ementing Pres idential Forei gn Po l icy Dec isions :· 
L1mitations and Resistance . "  I n  Cases in Public  Pol i cy-Making , 
pp . 208 - 2 36 . Edited by James E .  Anderson . New York : Praeger 
Pub l i shers , 1976 . 

Harrington , James . "The Commonwealth of Oceana . "  
quotations , p .  378 . Edited by Bergen Evans . 
Books ,  1978 . 

In Dictionary o f  
New York : · Avenel 

Hayes , Lynton R .  Ener y ,  Economic Growth , and Regional ism i n  the West . 
Albuquerque : Un1Vers 1ty o New Mex1co Press , 1 0 .  

"Heated Water Control Crux of Likely Agencies Cl ash . "  E l ectrical World 
(September 29 , 1969) : 20 . 

Heclo , Hugh H .  "Review Article : Po l icy Analysis . "  British Journal of 
Pol itical Science 2 (January 1972 )  : : 83 - 1 08 . 

Hobday , Victor C .  Sparks at the Grass Roots . . Knoxvi l l e : The University 
of Tennes see Press , 1969. 

Ho lden , Matthew , Jr . "Pol itical Bargaining and Pol lution Control . " In 
Poli tics and Economic Policy-Making, pp . 4 3 3 - 4 5 2 . Edited by James E .  
An�erson . Reading : Addi son-We s l ey Pub l i shing Company , 19 70 . 

Huntington , Samuel P .  "The Marasmus of the I CC : The Commission ,  the 
Rai lroads , and the Public  Interest . "  Yal e Law Journal 6 1  (Apri l 
195 2 ) : 4 6 7 - 5 09 .  

I ngram , Helen .  "Policy Imp lementation through Bargaining : The Case of 
Federal Grants- in-Aid . "  Public  Pol icy 2 5  ( Fa l l  197 7 ) : 499 - 5 26. . 

Johnson , Rus se l l  L .  "Thermal Po l lution : The E l ectric Uti l i ty Industry 
and Section 2l (b) of the Federa l Water Pol lution Contro l Act . " The 
Has tings Law Journal 22 ( February 197 1 ) : 6 8 5 - 704 . 

Jones , Charles 0 .  An Introduction to the Study of Pub lic Pol icy. 2d ed . 
North Scituate : Duxbury Press , 1977 . 

Cl ean Air . Pittsburg : University of Pittsburg Press , 1975 . 

. "Specul ative Augmentation in Federal Air Pol_lution Pol icy­
--.....,M.-a"""king . "  In Cases in Pub l i c  Pol icy Making , pp . 54 - 79 .  Edi ted by 

James E .  Anderson . New York : Praeger Pub l i shers , 1976 . 



189 

Key , V .  0 . , .Jr . Public Opinion and American Democracy. New York : Knopf ,  
Inc . , 1 9 6 1 . 

Kirst , Michael W .  Government without Pas sing Laws . Chapel Hi l l :  
University of North Caro lina Press , 1969 . 

Koh lmeier ,  Louis M . , Jr . The Regulators : Watchdog Agencies and the 
Publ ic Interest . New York : Harper and Row , 1969 . 

Ko lko , Gabriel . Rai lroads and Regulation 1877 - 19 1 6 . Princeton : Princeton 
Uni versi

'
ty Pres s ,  1965 . 

Lambright , W .  Henry . Governing Science and Techno logy. New York : Oxford 
University Pres s ,  1976. 

Lij phart , Arend . "Comparative Po litics and the Comparat ive Method . "  
American Po l itical Sc ience Review 65 (December 1 9 7 1 ) : 6 8 2 - 693 . 

Li l ly ,  Wi l l iam,  and Mil ler , Edward . "The New Social Regulation . "  The 
Public  Interest (March 1977) : 2 8- 36 . 

Liroff , Richard A .  A National Po licy for the Environment : NEPA and Its 
Aftermath . Bloomington : Indiana University Pres s ,  1976 . 

Long , Norton E .  "Bureaucracy and Constitutional i sm . "  American Po litical 
Science Review 46 (Septembe r 1952) : 808 . 

Luft , Haro ld . "Bene fit Cost Ana lys i s  and Public Po licy Impl ementat ion , "  
Pub l ic Po l icy 24 (Fal l 1 976) : 437-46 2 .  

MacAvoy , Paul . The Cri sis o f  the Regul atory Commissions . New York : 
W .  W .  Norton and Company , 1970. 

The Regulated Indus tri es and the Economy. New York : W. W .  
Norton and Company, 197 9 . 

Madison , James . "F ederal ist 5 1 . "  In The Federal ist Papers , pp . 320-3 25 . 
Edited by Alexander Hamilton , James t.fadi son , and John Jay . New York : 
The New American Library of World Literature , Inc . , 1961 . 

Maj one , Giandomenico . "Process  and Outcome in Regul atory Decis ion-Making . "  
American Behav ioral Sc ient ist 22 (May/June 1979) : 56 1 -583 . 

Marcus , Al fred A .  Promise and Performance : Choosin 
Environmental Policy. We stport : Greenwoo 

an 

Martin , Roscoe C .  "Retrospect and Prospect . "  In TVA : The First Twenty 
Years , pp . 266 - 26 7 . Edi ted by Roscoe C .  Martin . University : 
University o f  Al abama Pre s s ,  195 6 .  



190 

TVA : The First Twenty Years . Kingsport : The University of 
Tennessee Pres s  and The Univers ity of Alabama Pres s ,  1956 . 

Mazmanian , Daniel , and Sabatier , Paul . "Symposi�m on Success ful Pol icy 
Implementation . "  Pol i cy Studies Journal 8 ( 1980) : 531 . 

McCraw , Thomas K .  Morgan vs . Li l ienthal : The Feud within TVA . Chicago : 
Loyola University Pres s ,  1970 .  

TVA and the Power Fight : 1933- 1939 . New York : J .  B .  Lippencott 
Company, 1971 • 

McLaughlin , Mi lbrey . Evaluation . and Reform : ESEA , Ti t l e  I .  Cambridge : 
Bal l inger, 1975 . 

Meier , Kenneth J .  Pol itics and the Bureaucracy : Poli cymaking in the 
Fourth Branch of Government . North Scituate : Duxbury Press , 1979 . 

Mi lner , Nea l A .  The Court and .Local Law Enforcement : The Impact of 
Miranda . Bever l y  Hi l ls : Sage Pub l i cat ions , 1971 . 

Moore , Mark H . , and Al l ison , Graham T .  " I ntroduction . "  Pub l ic Po l icy 
(Spring 1978) : 152- 156 . 

Nakamura , Robert T . , and Sma l lwood , Frank . The Pol icies of Pol icy 
Impl ementation . New York : Saint Martins Pres s ,  1 980 . 

Parker , Frank L . ,· and Krenk l e ,  Peter A .  Engineering Aspects of Thermal 
Pol lution . Nashvi l l e : Vanderbil t University Press , 1969 . 

Pressman , Jeffrey L . , and Wi ldavsky,  Aaron B .  Implementation . Berke ley : 
University of California Pres s , 1973 . 

Quarles , John . C l eaning Up America . Bos ton : Houghton Mi ffl i n , 1976 . 

Radin , Beryl A .  Imhl ementation , Change ,  and the Federal Bureaucracy . 
New York : Teac ers Co ll ege Press � 1977 . 

Randal l ,  Ronald . "Presidential Power versus Bureaucratic I ntrans i gence : 
The I n fluence of the Nixon .Admini strat ion on Wel fare Pol icy . "  
American Political Sci ence Review 73 (September 1979) : 795 - 8 1 0 . 

Redford , Emmette S .  Democracy in  the Admini strative State . New York : 
Oxford University Press , 1 969 .  



191  

Re ich , Char l e s  A .  "The New Property . "  The Pub l ic Int ere s t  ( Spring 
1966) : 5 7 - 8 9 . 

Re in , Mart in , and Rabinovitz , . Franc ine . " Imp lementat ion : A Theoretical 
Perspect ive . "  In American Po l it ics and Pub l ic P o l i cy, pp . 2 05 - 2 1 1 . 
Edited by Walter D .  Burnham and t-lartha W .  We inberg . Cambridge : 
MIT Pre s s , 1 978 . 

Riker , Wi l l iam H . , and Orde shook , Peter C .  An Introduction to Pos itive 
Po l i ti cal Theory. Eng l ewood : Prent ice-Hal l ,  197 3 .  

Rosenbaum , Ne l s on . "Statutory Structure and Pol icy Imp l ementat ion : The 
Case o f  Wet l ands Regulat ion . "  Po l icy Studies Journal 8 ( 1980) : 5 7 5 -
596 . 

Ro senbaum , Wal ter A .  The Politics  of Environmental Concern . New York : 
Praeger Pub l i shers ,  1977 . 

Rourke , Franci s  E .  Bureaucracy, Po l i ti c s , and Pub l i c  Policy. 2d ed . 
Boston : Litt l e ,  Brown and Company , 1976 . 

Sabatier , Paul A .  " Regul atory Policy-Making : Tmvard A Framework of 
Ana lys i s . ' ' Natural Resources Journal 17 (Ju ly 1977) : 4 1 5 -460 . 

Sabatier , Pau l , and Mazmanian ,  Dani e l . 
Po l icy : A Framework of Ana lys i s . "  
5 3 8 - 560 . 

"The I mp l ementat ion of Pub l i c  
Pol icy Studies Journal 8 ( 1 980) : 

Saloma , John S .  Con!ress and the New Po l i t ic s . 
and Company , 19 9. 

Boston : Littl e ,  Brown , 

Schattschne ider , E .  E .  The Semi sovere ign Peop l e . Hinsda l e : The Dryden 
Pres s ,  1960 . 

Scher , Seymour . "Conditions for Legi s l at ive Contro l . "  Journal of 
Po l i tics 2 5  (August 1963) : 5 2 6 - 55 1 .  

Schuck , Peter H .  " Li ti gation , Bargaining , and Regu lation . "  Regulation 
3 (July/August 1979) : 26 - 39 . 

Schul t z , Charl es . The Pub l i c Use of Private I nterest . Washington , O . C . : 
The Brookings Institut ion , 1977 . 

Seidman , Harold . Pol itics , Posit ion , and Power . 2d ed . New York : 
Oxford Universi ty Pre s s , 1975 . 

Se l znick , Phi l ip .  Leaders�ip in Admini s tration . New York : Harper and 
Row , 1957 . 



1 9 2  

"Senate Discuss ion of Baker Amendments . "  Congres s i onal Quarterly Week ly 
Report , Augus t  1 3 ,  1 9 7 7 , p •. 1 7 1 5 . 

Sett l e ,  John E . , Jr . "Guarding the Guardian : The ' C it i zen Suit ' for 
C l ean Air . "  Environmental Law 3 ( Spring 1 973) : 1 - 2 1 . 

Shaw , B i l l  M .  " Sovereign Immunity : Federal Comp l iance with State Permit 
Requirements under the C l ean Air Act and the Federal Wat er Pol lut ion 
Control Act Amendment s . "  San Fernando Va l l ey Law Review 6 ( Spring 
1 9 78) : l l7 - 1 2 5 . 

Shaw , Wi l l iam R .  "The Procedures to Ensure Comp l i ance by Federal 
Fac i l it i e s  w ith Environmental Qual ity Standards . "  Environmental Law 
Reporter 5 ( 1975) : 502 1 1 - 5 0 2 2 8 . 

Shenefi e l d ,  John H .  "Government Enterpri s e s  - A New Front i er for 
Regul atory Reforms . "  Regu l at ion 3 (November/December 1979) : 1 6 - 1 8 . 

Stewart , Richard B .  "The Reformat ion o f  Amer ican Admini strat ive Law . "  
Harvard Law Review 88 (June 1 9 7 5 ) : 1 769- 1 8 1 3 . 

Stewart , Richard B .  , and Krier , J arne s E .  Environmental Law and Po l icy .. 
2d  ed . New York : Bobbs -Merri l l , 1 9 7 8 . 

Tabb , David H .  " Impl ementat ion and Po l i t ical Change : Sources of Loca l 
Variations in Federal Social  Programs . " . Po l i cy Studies Journal 8 
( 1 980) : 6 16 -6 3 2 . 

"Ta l l  Stacks versus Scrubbers : $ 3 . 5  M i l l ion Pub l icity Campaign Fai l s  to 
Discredit Emi s s ion Reduction Technology . " Environmenta l  Law 
Reporter 5 ( 1974) : 10009 - 1 0 0 1 0 . 

Tob in , Ri chard J .  The Social Gambl e .  Lexington : Lexington Book s , 1 979 . · 

Van Meter , Dona l d ,  and Van Horn , Car l . "The Po l icy Imp lementation Proce s s : 
A Conceptual Framework . "  Administration and Society 6 ( February 
1 975) : 445 -488 . 

Wams ley , Gary L . , and Zal d , ·  Mayer N .  The Pol it ical Economy of Pub l ic 
Organ izat ions : A Crit ique and Approach to the Study of Pub l i c  
Administrat ion . Lexington : Lexington Book s ,  197 3 . 

Weatherly,  Ri chard , and Lipsky , Michael . "Street Leve l Bureaucrat s and 
Institutional Innovat ion : Imp l ement ing Special Educat i on Reform . "  
Harvard Educat ional Review 47 (May 1977) : 1 7 1 - 197 . 

Weaver , Pau l  H .  "Regulat ion , Social Po l icy,  and C l a s s  Confl ict . "  The 
Pub l ic Interest (Winter 1 9 7 8 ) : 4 5 -63 . 

We lbo rn , David M .  Governance o f  Federa l Regul atory Agenci e s . Knoxvi l l e :  
The University o f  Tennes see Pre s s , 1 9 7 7 . 



1 9 3  

Wenner , Lettie McSpadden . One Envi ronment under Law . Pacific Pal isades : 
Goodyear Publ i shing Company, 1976 .  

Whitaker , John . Striking a Bal ance . Washington , D . C . : American Enterprise 
Institute , 1976 .  

Wil davsky , Aaron . "TVA and Power Pol itics . "  American Po litical Science 
Review 55  (Septembe

·
r 1 96 1 ) : 576-590 . 

Wil l iams , Wal ter . "Special I s sue on Impl ementation : Editor ' s  Comments . "  
Po licy Analys i s  1 · (Summer 1975) : 4 5 1 .  

Wil son , James Q .  "The Dead Hand of Regulation . "  The Pub l ic Interest (Fa l l  
1971) : 39- 58 . 

"The Bureaucracy Prob lem . "  The Public  Interest (Winter 1967) : 

Wi l son ,  James Q . , and Racha l ,  Patricia . "Can the Government Regulate 
I tsel f?" The Pub l ic Interest (March 1977) : 3 - 14 . 

Zener,  Robert . "The Federal Law of Water Pol lution Control . "  In Federal 
Environmenta l Law , pp . 682 -792 . Edi ted by Edmund Dol g in and Thomas 
Guilbert . New York : West Pub l i shers , 1 974 . 

Zwerl ing,  Stephen . Mas s Transit and the Po l itics of Techno logy : A Study 
of BART and the San Franci sco Bay Area . New York: Praeger , 1974 . 

Zwick , David , and Benstock , Marcy . Water Wasteland . New York : Gros sman 
Pub l i shers , 197 1 .  

2 .  Unpub l i shed Materials 

Brye , Bruce A . "TVA Activities to Contro l Heated Water Discharges . "  
Paper presented to the Alabama Soci ety of Professiona l Engineers 
State Convention , Huntsvil l e ,  June 2 - 3 ,  1972 . 

Derryberry , 0 .  M . , TVA Director of Health , and Churchi l l ,  M . A . , Chief,  
TVA Water Qual ity Branch . Paper presented at Pub l i c l learing 
Concerning Proposed Water Qual ity Criteria for that Portion of the 
Tennessee River Basin in Alabama , She ffield , Alabama , December 1 2 ,  
1966 . 

Rawson , George E .  "The Process of Program Development : The Case of TVA ' s  
Power Program . "  Ph . D .  d i ssertation , The University of Tennessee , 
Knoxvi l l e ,  1978 . 



194 

Stephenson , Char les t-1 . "Admini strat ive Dec is ion Revisited : TVA Exper ience 
Since 1953 . "  Unpubl i shed paper, The Tenne ssee Va l l ey Authority , 
Knoxv i l l e ,  1975 . 

"Ut i l ity Water Act Group (UWAG) Report No . 10 . "  Unpub l i shed report 
presented to TVA by Hunton , Wi l l iams , Gay and Gibson , Ri chmond , 
Virgini a ,  December 1 9 ,  197 3 .  

Wa ldo , Dwight . ' 'Reflections on Technoscience Po l i cy and Admini strat ion 
in a Turbulent Mi leau . "  Paper pre sented at the Conference on Pub l i c  
Science and Admini stration at the University of New 1\lexico , 
Albuquerque , September 1969 . 

3 .  Pub l i c  Documents 

The Air Pol lut ion Control Act of 1955 . Pub . L .  No . ' 8 4 - 159 ( 1955) . 

The Air Quality Act of 1967 . Pub . L .  No . 90- 148 ( 1 96 7 ) . 

The Cl ean Air Act Amendments of 1977 . Pub . L . No . 95-95  ( 1977) . 

The Cl ean Ai r Act of 1963 . Pub . L .  No . 88- 206 ( 1963) . 

The Cl ean Air Act of 1970 . Pub . L .  No . 9 1 - 604 ( 1 970) . 

The Cl ean Air Amendments of 1970 . Pub . L .  No . 91 -604 ( 1970) . 

1 16 Congressiona l Record 19 , 207 ( 1970) . 

Execut ive Order 11 258 . Prevent ion , Control  and Abatement of Water 
Pol lution by Federal Activit 1es . November 1 7 , 1965 . 

Executive Order 1 1 2 88 . Prevent ion ,  Contro l and Abatement of Water 
Pol lution by Federal Act iv1ties . Jul y 2 ,  1 966 . 

Executive Order 12088 . Federa l ComEl iance with Pol lution Control 
S tandards . October 1 3 ,  1978 , 4 3  Fed . Reg. 47707 �t seq . ( 1978) . 

33  Fed . Reg . 9877 ( 1968) . 

33 Fed . Reg . 9879 ( 1968) . 

36 Fed . Reg . 1502  et seq .  ( 197 1 ) . 

36 Fed . Reg . 3085 ( 1 9 7 1 ) . 

36 Fed . Reg . 5867 ( 1 97 1 ) . 

36 Fed . Reg. 6680 et seq . ( 19 7 1 ) . 



36 Fed . 

37  Fed . 

37  Fed . 

37 Fed . 

37 Fed . 

37 Fed . 

37 Fed . 

37 Fed . 

37 F�d . 

37 Fed . 

38 Fed . 

38 Fed . 

38 Fed . 

38 Fed . 

39 Fed . 

39 Fed . 

39 Fed . 

39 Fed . 

39 Fed . 

39 Fed . 

39 Fed . 

39 Fed . 

39 Fed . 

39 Fed . 

4 1  Fed . 

Reg. 

Reg. 

Reg . 

Reg . 

Reg. 

Reg . 

Reg . 

Reg. 

Reg. 

Reg. 

Reg. 

Reg .  

Reg . 

Reg.  

Reg. 

Reg . 

Reg . 

Reg. 

Reg. 

Reg . 

Reg. 

Reg . 

Reg . 

Reg. 

Reg.  

195 

8 1 86 et seq . ( 19 7 1 ) . 

5260 ( 1 972)  . 

10842 et seq .  ( 1972)  . 

10842 ( 1972 )  . 

10 845 ( 1972) . 

10846 ( 1972) . 

10847  ( 1 972) . 

10868 ( 1 97 2 ) . 

10894 ( 1 972) . 

1 5095 ( 1 972) . 

25697 et seq . ( 1 973) . 

25699  ( 1 973) . 

34476 ( 1 973) . 

344 7 7  ( 1 973) . 

10277  ( 1 974) . 

1 1434 ( 1 974) . 

28357 ( 1 974) . 

29357 ( 1 974) . 

36 1 76 ( 1 974) . 

36 1 8 1  ( 1 974) . 

36 1 8 7  ( 1 974) . 

38528 ( 1 974) . 

38529  ( 1 974) . 

8294 ( 1974) . 

7450 et seq .  ( 1976) . 



196 

The Federal Water Pol lution Contro l Act of 194 8 . Pub . L .  No . 80-845 
(19481. 

The Federal Water Pol lution Contro l Act Amendments of 1956 . Pub . L .  No . 
84 -660 (1956) . 

The Federal Water Pol lution Contro l Act o f  196 1 . Pub . L .  No . 87-88  
(1961) . 

The Federal Water Pol lution Contro l Act of 1972 . Pub . L .  No . 92-500 
(1972) . 

House Doc . 15 , 73rd Cong . , 1 s t  s e s s . ( 1 933)  . 

The National Envi ronmental Po licy Act . Pub . L .  No . 9 1 - 190  ( 1 969) . 

The National Environmental Policy Act of 1969 . Pub . L .  No . 9 1 - 190 , 
1970 , 83 Stat . 852 , U . S . C .  Sect ions 4321 -4347 . 

The Rivers and Harbors Act of 1899 . 33 U . S . C .  Section 407 , 2 .  
Environmental Law Review 4 1 1 4 2 . 

Tennessee Val l ey Authority . Draft Envi ronmental Stat ement , Hartsv i l l e  
Nuc l ear P lants . Chattanooga : TVA , 1974. 

Fina l Envi ronmenta l Stat ement , Browns Ferry Nuc lear Plant , 
Unit s 1 ,  2 ,  and 3 .  Vo l . 1 .  Chattanooga : TVA , 1972 . 

Final Environmenta l Statement , Sequoyah Nuc lear P l ant , Units 1 
and 2 .  Chattanooga : TVA , February 1 3 ,  1 974 . 

"TVA Revenue Bonds . "  Congressional Quarterly Almanac . Washing ton : 
Congressional Quarterly ,  I nc . , 1959. 

U . S .  Congres s . Hearings before the Joint Committee on Atomic Energy . 
Environmental Effect s of  Produc ing E l ectric Power . Part 2 (Vol . I ) . 
9 l st Cong . ,  2d sess . ,  1970 . 

Hearings b e fore the Joint Comm i t t e e  on Atomic Energy . 
Environmental Effects of Produc i ng E l ectr ic  Power . Pa r t 2 (Vo l . r r ) . 
9 l st Cong . , 2d scss . , 1970 . 

U . S .  Congress . ! louse . Commi ttee on Appropri a tions . Hearings on Pub l i c  
Works for Water and Power Development and Energy Research Appro­
priation B i l l , 1976 . 94th Cong . ,  1st s e s s . ,  1975 . 

Public  Works Suhcommittee on Investigations and Revi ew . 
Hearin s on the Steam 

'
E l ectric Power Generat in Po int Source 

Category . 3 Cong . ,  2 974 . 



1 9 7  

Subcommitee o n  Pub l ic Hea l th and Wel fare , Committee on 
I nterstate and Fore ign Commerce .  Hearings on Air Pol lution Contro l 
and S o l id Water Recyc l ing . 9 1 s t  Cong . ,  1 s t  and 2d sess . ,  1969 , 
1970 . 

Te st imony of Gordon C l app before the Subcommittee of the 
Commi ttee on Appropriation s .  Government Corporations . Appropriations 
for 1949 . 80th Cong . , 2d sess . ,  1948 . 

Test imony of Nathaniel  B .  Hughes , Jr . ,  TVA As s t . P mver �lanager , 
before the Subcommittee on Health and the Envi ronment . 94th Cong . ·, 

1 s t  sess . ,  1975 . 

Test imony of Aubrey J .  Wagner before the House Subcommittee 
o f  the Commi ttee on Appropriations . Hearings on Pub l ic Works for 
Water and Power Development and Research Appropriation Bil l ,  1 976 . 
94th Cong . , 2d  s ess . ,  1976 . 

U . S .  c'ongre s s . Senate . Committee on Environment and Pub l ic Works . 
Hearings on the Nomination o f  Marvin B .  Durn ing . 95th Cong . ,  1 st 
ses s . , 1 97 7 . 

Committee on Environment and Pub l ic Work s . Hearings on the 
Nomination of S .  David Freeman . 95th Cong . ,  1 s t  s e s s . , 1 97 7 . 

Commi ttee on Pub l i c Works . TVA Overs ight Hearing s .  94th 
Cong . ,  1 s t  s e s s . ,  1975 . 

Hearings before the Committee on Pub l i c Works . Tennessee 
Va l l ey Authority Overs ight Hearings . Part 2 .  94th Cong . ,  1 s t  sess . ,  
1 9 75 .  

Pub l i c Works Subcommittee o n  Environment a l  Pol lution . Hearings 
on the Impl ementation of the C lean Air Act of 1970 : Propo s ed 
Amendments . 94th Cong . ,  1 s t sess . ,  1975 . 

Subcommittee on F l ood Contro l - Rivers and l l arbor s  of the 
Committee on Pub l ic Works . I ncrease in S tatutory Limi tat ion of 
TVA to I s sue Bond s . 89th Cong . , 2d sess . ,  1 966 . 

Test imony of R i chard E .  Ayre s before the Subcomm i ttee on Ai r 
and Water Pol lut ion of the Committee on Pub l i c Works . • learings on 
the Impl ementation of the C l ean Air Act Amendment s  of 1 9 7 0 . Part 1 .  
92d Cong . ,  2d sess . ,  1 9 7 2 . 

U . S .  S tatutes at Larg e ,  4 8  S tat . 58 . 

The Water Qual ity Act of 1965 . Pub . L .  No . 8 9 - 2 34 ( 1 965) . 

The Water Qua l i ty Improvement Act of 1 9 7 0 . Pub . L .  No . 9 1 - 2 2 4  ( 1 970) . 



198  

4 .  Env ironmental Protect i on Agency/Tennes s ee Va l l ey Authority Report s 

Env ironmental Protect i on Agency . The First Two Year� : A Rev iew of EPA ' s  
Enforcement Program . Wash ington , D . C . : Office o f  Enforcement and 
General Counsel , February 1973 . 

Report o f  the Hearing Pane l . Nationa l Pub l i c  Hearings on 
Power P l ant Com liance with Sul fur Oxide Air Pol lut i on Re ulat ions , 
January 197  . 

Environmental Prot ection Agency , Tennes s ee Val ley Authority Task Force 
Report . Prel iminary Asses sment of Alternat ive Su l fur Oxide Control 

· S trategi es for TVA Steampl ant s , June 1 974 ; revised January 1975 . 

Env ironmental Protection Agency Water Qua l i ty Offi c e ,  Region I V ,  At lanta . 
Water Qua l i ty Standard-Setting Conferenc e for the I nter-State 
Waters o f  the S tate of Al abama . Montgomery : EPA , Apri l  5 - 7 , 1 9 7 1  . . 

Tennessee Val ley Authority . Annual Report of the Tennes s ee Va l l ey 
Author ity: 1973 . Knoxvi l l e :  TVA ,  1973 . 

Annua l Re}?9rt of the Tennes see Val l ey Authority : 1 9 7 5 . 
Knoxv i l l e : TVA , 1975 . 

Tennes see Val l ey Author i ty Power Annua l Report . Knoxvi l l e : 
TVA , 1 970- 1 9 7 1 . 

"Chrono l ogy of TVA Sul fur Diox ide Control . "  Prov ided by · 
Attorney Barry Wal ton . Knoxvi l l e :  TVA , June 1 9 79 . 

U . S .  Environmental Prot ect ion Agency and the Tennes see Va l l ey Authority . 
Pre l iminary As ses sment of Al ternat ive Su l fur Oxide .Control Strategies  
for TVA Steamplant s . Knoxvi l l e : TVA , June 1 9 7 4 ; revi s ed January 
1 975. 

5 .  Court Cases 

Alabama v .  Seeber , 502  F 2d 1 2 38 ( 5 th C ir . , 1 9 74) . 

Alabama v .  TVA , No . 7 2 -939 (N . D .  Al abama , 1 9 7 2 ) . 

Big Rivers E l ectric Corp . v .  EPA , 5 2 3  F 2 d  1 6  ( 1 9 75 ) . 

Big Rivers E l ectric CorE. v .  EPA , Crt . Denied , 4 2 5  u . s . 9 34 ( 1 976) . 

Buckeye Power ,  Inc . v .  EPA, 4 8 1  F 2d 162  ( 5 th C ir . , 1 9 73) , c i t ing letter 
from Jack E .  Ravan , U :S .  Envi ronmental Protection Agency , to 
Governor Carter , May 7 ,  1 9 7 2 . 



1 99 

Calvert Cliffs Coordinating Committee v .  Atomic Energy Commi s s ion , 499 F 
. 2d 1 109 (1971) 0 

Hancock v .  Train , 426  U . S .  167  ( 1 976) . 

Kalur v .  Re sor , 335 F .  Supp . 1 ,  1 E LR 20637 (D . D . C . , 1 9 7 1 ) . 

Kentucky v .  Ruchu l shaus , No . 74806 (N . D .  Kentucky , 1 9 7 2 ) . 

Kentucky v .  Ruche l shaus , 497  F 2d 1 1 7 2  (6th Cir . , 1 9 74) . 

Tennes see Thoracic Soci ety et a l . v .  Wagner , C iv i l  Action No . 7 7 - 3 2 8 6 -
NA- CU (U . S . Court .for the Midd l e  District of Tenne s s ee , Nashvi l l e 
Div i s ion , 1 9 7 8 ) . Consent Decree . 

Uni ted S tates v .  Repub lic  Steel  Corp. , 36 2 U . S .  4 8 2  ( 1 960) . 

Uni ted States v .  Standard Oi l Co . , 384 U . S .  224  ( 1 966) . 

6 .  Newspapers 

Ba l l ock , J im . " Frustrated B i ll Jenkins Qui t s  TVA . "  Knoxvi l l e  News � 
Sentinel . May 6 ,  197 8 , pp . 1 ,  3 .  

Bea z ley,  Ernie . "TVA-EPA Set t l ement Approved . "  Knoxvi l l e Journa l . 
December 2 3 ,  1980 , pp . 1 ,  1 1 . 

Brewer , Carson . "Wagner Refuses to Sign EPA Settl ement . "  Knoxvi l l e 
News-Sentine l . May 1 8 , 1 9 7 8 , pp . 1 ,  2 .  

" Dona ld Cook vs . EPA . "  New York Times . November 24 , 1974 , pp . F l ; 1 4 .  

Kenworthy , E .  E .  "EPA Aides Say Commerce Department Amendment s  Wou l d  
Weaken C l ean A i r  Act . "  New York Times . December 1 0 ,  1974 , p .  3 1 . 

Mou lton , John . "TVA St eam P l ant Po l lut ion P l an Approved . "  Knoxvi l l e  
News -Sentine l . December 2 3 ,  1980 , p .  1 2 . 

New York Times . May 26 , 1977 , p .  14 , 1 .  

Sikora , Frank . "N- P l ant Wi l l  Open without Coo l ing Un i t . "  Birmingham 
News . Augus t  2 3 ,  1972 , p .  1 .  

TVA News , February 2 ,  1972 , p .  1 .  

"TVA Power P l ant Said Environmenta l l y  Okay . "  Mob i l e  Reg i s ter . 
November 4 ,  1 9 7 2 , p .  } .  



2 0 0  

"Wi l l  Comp l y ,  TVA P l edges . "  Birmingham New s . November 6 ,  1 97 2 , p .  1 .  

7 .  Letters and Memoranda 

At omic En ergy Comm i s s i on .  Memorandum to the F i l e s . September 1 97 3 . 

Church i l l ,  M . A . , Ch i e f , TVA Wat er Qua l i ty Branch . Memorandum to F .  E .  
Gartre l l ,  TVA A s s t . Direc t or o f  Heal th . Jun e 2 8 ,  1 96 7 . 

Memorandum to F .  E .  Gartre l l ,  TVA A s s t . D i rector of Hea l t h . 
March 2 ,  1 9 7 1 .  

C l ark , Larry , TVA Spec i a l  Proj ect St aff . Memorandum to R .  A .  Buck in gton , 
Superv i sor , TVA Spec i a l  Proj ect Staff . Nov ember 4 ,  1 9 7 1 . 

Derrybe rry , 0 .  M . , TVA Manager of Env i ronmental Sc i ence . Let t er t o  
John Bo l ton , Ch i e f  Admin i strat ive Offi c e r ,  Al abama Wat er I mprovement 
Commi s s ion .  June 1 2 , 1 9 7 2 . 

Doughert y ,  E .  D . , Env i ronmen t a l  Eng ine e r , TVA Power Re s e arch St aff . 
Memorandum to the Manager ' s  Fi l e s . June 8 ,  1 9 7 3 . 

Gal l a ghe r ,  T .  P .  TVA . Memorandum to the F i l e s . Ju l y  5 ,  1 96 8 . 

Hughe s ,  M .  D . , Jr . ,  TVA Director of Power Resource P l ann in g . �1cmoran dum 
to F .  E .  Gartre l l , TVA D irector of Env ironmen t a l  P l anning , and T .  I I .  
R i p l ey , TVA D i rec tor of Fore s try , F i sher i e s  and W i l d l i fe Dev e l opment . 
March 9 ,  1 9 7 3 . 

Kap l an ,  Char l e s , EPA Reg i on I V . 
F edera l Faci l i t i e s  Branch . 

�lemorandum t o  San i t ary En g i neer , EPA 
January 2 8 , 1 9 7 2 . 

Marqu i s ,  Robert H . , TVA General Coun se l .  �lemorandum to John Barron and 
F .  E .  Gartre l l .  Augus t  1 0 ,  1 97.3 .  

N i cho l as , W .  R . , As s t . Ch i e f ,  TVA Wat er Qual i t y Branch . Memorandum t o  
Apr i l  2 ,  1 9 7 1 . M .  A .  Church i l l ,  Ch i e f ,  TVA Wat er Qua l i t y  Branch . 

Powe l l ,  Dav i d  G . , TVA D i v i s ion o f  Law . 
Profe s sor ,  Vanderb i lt Un iver s i t y . 

L e t t e r  to Frank L .  Park e r , 
J anu ary 2 ,  1 9 7 3 .  

Let t er t o  Char l e s  Kap l an ,  EPA Re g i on I V .  Sept ember 1 3 , 1 9 7 3 .  

Raven , Jack E . , EPA Reg i on I V  Admin i s trator . Letter t o  F .  E .  Gartre l l ,  
TVA A s s t . D irector o f  Heal th . May 2 2 ,  1 97 2 . 



2 0 1 

Letter to F .  E .  Gartre l l ,  TVA A s s t . Director of He a l t h . 
May 2 2 , 1 9 7 2 . 

Let t e r  t o  Dav id G .  Powe l l , TVA D i v i s i on o f  Law . October 1 6 ,  
1 9 7 3 . 

Ruche l shaus , W i l l i am ,  EPA Adm i n i strator . Letter to A l abama Governor 
George Wa l l ace . F ebruary 5 ,  1 9 7 1 . 

Stone , G .  F . , TVA , and N i cho l a s , W .  R . , A s s i s t ant Ch i e f ,  TVA Water 
Qua l i t y  Branch . Memorandum to J .  A.  Oppo l d ,  TVA .  January 2 3 , 
1 9 74 . 

Uda l l ,  St ewart , Secretary of the Int er i or . Let ter to A l abama Governor 
George Wa l l ace . February 1 5 , 1 96 8 . 

Ze l l er , Howard , E PA Region I V .  Memorandum to the F i l e s . June 2 7 , 1 968 . 

Le t t er t o  J .  L .  Crocket t , Jr . ,  D i rector of Technical Staff , 
A l abama Wat er I mprovement Commi s s ion .  Ju l y  2 1 , 1 9 7 1 . 

8 .  Interviews 

Brye , Bruc e .  TVA . I n t erv iew i n  Chat t anooga , Tenne s s e e . May 1 6 , 1 98 1 . 

Bycot t , Jame s . At t orney ,  EPA Region IV . Interv i ew in At l anta , Georg i a . 
June 2 9 , 1 98 0 . 

Casto , Ke i th . At torney , EPA Region I V . Interv i ew in At l ant a ,  Georg i a . 
June 26 , 1 9 8 0 . 

Chand l er ,  Wi l l iam . Env i ronmen t a l  Po� i cy Center . I n t erv i e w  in Washington , 
D . C .  January 2 8 ,  1 9 8 0 . 

Durn in g ,  Marvi n  B .  EPA Deputy Admin i s t rator for Enforcement . Interv i ew 
i n  Wa shington , D . C .  January 3 0 , 1 98 0 . 

Freeman , S .  Dav i d . Cha i rman , TVA Board of D i rector s .  Int erv iew in 
Knoxv i l l e ,  Tenne s s e e . De cemb e r  30 , 1 98 0 . 

Hodge s , Haro l d . Tenn e s se e  Ai r Po l l u t i on Cont ro l Board . I n t erv iew in 
Na shvi l l e ,  Tenne s see . Sept ember 1 8 ,  1 980 . 

Hungerford , Char l e s . Attorney , E PA Staff . Int erv i ew in Wa shington , D . C .  
January 2 8 ,  1 9 8 0 . 



202 

Kaplan ,  Charles . EPA Region IV . Interview in Atlanta , Georg ia . May 14 , 
19 8 1 . 

Linton , Arthur . EPA Region I V .  Interview in  At lanta , Georgi a .  June 27 , 
1 980 . 

Morris , James . TVA . I ntervi ew in Chattanooga , Tennessee . · Jl.1ay 16 , 1 9 8 1 .  

Neff , Ruth . Tennes see Environmenta l Counci l . I nterview in Nashvi l l e ,  
Tennessee . November 7 ,  1979 . 

Perkins , Frank . Tennessee E l ectric Cooperative Associat ion . Interview 
in Nashvi l l e , Tennes see . September 1 8 , 1980 . 

Raven , Jack . EPA Region IV  Administrator . I nterview i n  At lanta ,  Georgia . 
June 28 , 1 9 8 0 . 

Richardson , Michael . Former EPA Staff Attorney . I nt erview in Washi ngton , 
D . C . , January 30 , 1 9 8 0 . 

Rivkin , Dean Hil l .  Attorney , U . T .  Law Schoo l . I nterviews in Knoxvi l l e ,  
Tennessee . December 4 and 1 7 , 1 9 79 . 

Trairia , Paul . EPA Region I V .  Int ervi ew in At lanta , Georgia . June 26 , 
1 9 80 . 

Wade,  Mary . Tennessee League of Women Voters . I ntervi ew in Nashvi l l e ,  
Tennes see . November 7 ,  1 9 7 9 . 

Wagner , Aubrey J .  Former Chairman , TVA Board of Directors . Interview 
in Knoxvi l l e ,  Tennes see . February 1 8 , 1 9 8 1 . 

Wa l ton , Barry . Attorney,  TVA Office of the General Counsel .  I nterv i ew 
in Knoxvi l l e ,  Tennes see . June 1 3 ,  1 9 79 . 

Wi lder , John . Lieutenant Governor , S tate of Tennessee . Interview in 
Nashvi l l e ,  Tennessee . September 1 7 , 1 9 80 . 

Ze l ler ,  Howard . EPA Region I V .  Interview in At lanta , Georg ia . Jl.lay 1 5 , 
1 9 8 1 . 



VITA 

Robert Francis Durant was born in Northampto n ,  Mas sachus etts on 

February 26 , 1 94 9 .  He attended el ementary schoo l s  in that c ity and 

graduat ed from Northampton High Schoo l in 1966 . He received a Bache lor 

of Arts degree in po l itical s cience from Maryv i l l e  Co l l ege , Maryvi l l e ,  

Tennessee i n  1 97 0 .  I n  the winter o f  1 9 7 6  he enro l l ed at The Univers ity 

of Tennessee , Knoxv i l l e  to pursue . a  Master ' s  degree in pub l ic admini stra­

t ion . This degree was awarded in June 1979 . From Sept ember 1 9 7 7  unti l  

August 1981 he served a s  a research as sociate with the U . T .  Bureau o f  

Pub l i c  Administrat ion whi l e  working toward the Ph . D .  degree i n  po l it ical 

s cience . He i s  pres ently on the faculty o f  New Mexico State Univers ity 

in Las Cruces , New Mexico . He is married to the former Jennifer Ruth 

Seely o f  Chiang Mai ,  Tha i l and and they have a son , Mark , who was born 

in Knoxv i l l e ,  Tennessee on November 20 , 1970 . 

203 


	EPA, TVA and Pollution Control: A Comparative Analysis of Intragovernmental Policy Implementation
	Recommended Citation

	tmp.1418672825.pdf.0dY63

