


A DISCOSZION OF THE CIVIL SIGHT: CADRS,

109 Q; Le ve 36283

It 18 the purpose of the writer to die¢nss in this
trentise the aforeveld coses under Iive distinot ocubhesds, and $o
deal with eseh subhesd in the order in which 1% I numed herein,
Thess cubhbesds aye cunveniontly steted so Lo)lowe:

L« %“hat are the Civil Bighis Capes?

e ho vore citizens of the United Ututee ut the timo
roforred o therein.

S« T%Tho difference in citizensikip - from o legnl stand-
podnt -~ at that tise end prior to the sdoption of the Tourtcenth
imondment «

4e The effect ~ from o legs)l stondpoint - of & continry
decieton.

fie The demsnd of the times «o tou this docision ond the
sttitude of the court end the uffect wiish this decision shonld
howe apon the popular mind on the snbject of Regrll of Jdudges.

The so-clled Civil Ripghte Ceces weres five cages In
nmmber founded on the Iiret &nd second sectione of the ‘et of
Cangress, known as the Civil Righte Aet, pessed dersh let, WTSH,
entitled "An sct to protect £ll citisens in their elvil =nd legnl
righte”. 18 Stet. S06. One of these, ¢ tenncesoe cnoo, invoived
an sotion brought by one Hobinuun 1o recover the pensliy of five
hundred dollare, given Ly the second seotian 33 the Jfet, frow the
semphle & Cherleston Reilrsed Compung, vhise contuotar, he eluimed,
refacod to cllow his wife t0 ride im the ladles’ eor, becoupe, IV
wag ctated, she wnp » porson of Africun dessent; two of ithe canes



B
-
-

wore indietments for denging %o persons ol e¢olor the privileges
and acgovmodstione 5 an inn or hotel, and the other two cesen,

one on dnforsation, the other =n indictment, wers Ior denying to
individasle the ceoosmodations and privileges of theatres. 4211

of the sbove osses, cxcepting the (obinson cupe, wore sabmitted to
the Cupreme Conrt of the United itutes, by Ur. Sollcitor Cenaral
Phillipa, on the 7ih day of Hovember, 1882, The Robineon csse

was likewise submitted on tie 29tk day of Hexch, 1645, end »
combined decision on sll of the csseu was rendered on the L th cay of
Ootober, 1883, irs Justice Hradley delivering the opinion of the
vourt,; in =hich the first two sectisne of the Civil Zighte ‘et
wore doglered 1o be unconstitationsl and volde The decision ves
£o1l1lowed by £ moet able dissenting opinion delivered by ir. Justice
Horlen.

The guestion now arises as td who were citizens of the
dnited Jtates at the time relerred 19 in ihese ensen. The
Thirteenth A-endment to the Fedors)l (onetitution bnd been propozed
2% the second seseion of the thirty-eighth Congrese, rfebrumry 1,
1868, snd declared to have boon retified by twenty-seven sf the
thirty-six Otates, on the 18th of Teeenker, 16865. The 7ourteenth
‘mendmeont wes proposed &% the {irst eession of the thirty-ninth
Congress, June 16, 1806, and declured on July 28, 1868, to hovo |
beon retified hy thirty of the thirty-siz stated. -+t the time,
thorefore, that the Civil Righte Coases were deeided, Tetsver 15,
1883, slovery hed beon sbolished by the “hirteenth 'mendnent,
snd the Fonrteonth smendmeont, vhich specilies who are cifiizons
of the United Ctates, woe In fall force end offect. Under the



provicions of the first sentence, firet seetion, of the 7ourteonth
imondment of the Constitution "All peresons born or meturslized

in the United Statee snd oubject Yo the jJurisdietion thereof, cre
citizens of the United Stetee end of the Stete vherein they reside”.
It may de concluvively szserted, Mngu. thet at the time of
the rendering of iBis desislan, o citigen of the Jnited itutes was
sny person or imheditant, netive or naturslised, of oither sex,

who oved ellegisnce to our govermment, eni who, in return, wep
entitled %o protection Irom‘it, and to enjoy the freedom and
privileges which it offered.

Legally, however, there vas guite & dlotinction bvetween
citizons of the United Jtstes ot the tisme of the decision of the
Civil Highte (sses and priors % the andoption 27 the Pomrteenth
imondment 10 the Federsl Constitution. DNefore the adoption of
said swendment, poradns of Africen descent were not leg=lly
citizens of the United Stetes. In determining who were citisens
af the United tates at She odsption of the Conetitution, in the
fomous cese Dred Uoott ve. Senford, 19 fdow. 559, decided by the
Supreme Court of the United Ctstes in 1887, Chlef Justice Yuney,
speaking for the court, declsred, that the legisletian snd
histories 5 the times, ma the lengusge ueed in the “eclaration
of Independonce, chowed "that neither the class of porsome who
hed beon loported no claves nor their doscendsnts, whether they
had become free ur nst, were then seinowlelged s & purt 27 the
people, nor intended t5 be included in the genorsl words nsed
in thet instrumont”, that the worde "people 57 the United “totes®
and “eitizena™ wcent the sexme thing, both deseribing "the
political body who, secdrding %0 sur republicsn institutions,



forae the sovereignty snd hold thoe pover und conduct the sovernment
through thelr reprosentatives”; that “"they wre what we Lfaniliarly
eall the *sovercisn roople’, &nd every citizen ic one of this
reanle end & constituent nember of this sovereignty™:; but thet
"pergone ol Africen descont were not included, and were not
intended to be inmeluded, under the word ‘citizenn® in the
Congtitution®; tiknt they could, therefare, "cluim none 27 the
rightes and priviloges which thet inctroment provides for and
gocures to citisene of the United [tutes™, amnd that "on the
contrary, they were ot thit tisme concidered ve & subordinate

end inferior cless of belinge, who had been subjugsted by the
dominont rece, snd, ubether emsnvipated or not, pet reccined
cubject %2 thelr suthopity, end had no righte or privilegos but
such 85 those wha held the POWEF nG the govermment night ohdose
to grent them". The Thirteenth Awondment to the Conetitution
Libernted the sloves and granted Congrese aathopity to enset ouch
legioletion me might bve appropricte and necesséry to enisrce the
mlm'o! that amendoents 2Aoting under the sulhority sappoced
to hove been grunted Ly seetion twn of thet saendment, Congress
passed, ’ vril 5, 1886, aver the veta of Fresident Johnson, the
Givil Rights 2411, which etated thet "All persons born in the
United “tates and not eubleect to eany forelgn power, excluding
indizns not taxed, mre declared to be citizens of the United
“tetog”, The Pmm. in & wey, donied the constitutionality
of the VA1) in hic veto, She Democrets in Concross, tné the
“ontherners seecing cesis thereln, nost emphotically denled ite
congtitutionality. T2 the sepublicanmy in Congress, however, the
bill appesred 10 heve no defect, snd wap considered by thonm whally



conctitntional under = libercl construstion of the Yhirteenth
fmendment. But, moreover, in arder to set saide vll santentions o
the contrary, even before the Cupremo Cowrt hed raled upon the
logality of tho det, ite incidents were embodied in the Pourteenth
Avendment and mede an cxpress provision of the Conetitution,

Frisr 1o the udaption 5f thet ssendment the gueetion had
not been seottled s to whether citizepship 57 the United itetes
ar sitisencidp of the ftato wes primary. The adviontes af State
sovereignty lnaioted, thst, since there was no Xpresg clouse in
the Constitution defining eitisonship snd decluring eitisonsidp
of the United Itstes priwery, citisenchip wees primerily a7 the
ctate, ond sllegience wne, therefove, due first to the tste Ly oll
ite inhabitants. Shic guestion mae dofinitely set st rezt by the
pregnent wordes of the "ourteenth imondment, and, esubsequert ly,
inatead of & man belng & citizsen of the United &tates becuuse he
whag & eitizon »f one of the [teates, it wes now ecottled thet he
was & citisen of any Ctete in «hich he might choose to reside,
becaune he wes sntecedently & cltisen of the United [toten,
ind, whilet 1t has beon ebly srgued at different tioes, by
eminent statesmen and Juriste, that cleves were legelly nusde
citisens mpon the doption of the Thirteenth imemdment, it fo now
aniversclly conceded by the lesding legel and hietoricsl
cathorities, thet they were only liberated by thoet smendment, ond
$het they 418 not by substentisl low becowe citisers, until the
edoption of the 7surteenth Amondment - July 25, 18G8.

Bed the Supreme Zourt of the Vnited Stotee held thot the .
firat tvo secetions of the Civil Ripghte Aet, of 1870, vere



eongbitutionel, the effect, Irom & legel stendpoint, wiuld have
been tremeniously eypelling, perticulerly ts the fouth. [Her
entire social, mornl ond religious inctitutione vould have
doubtlone Leen wresked. It wonld have then been & eriminel
affornse t> diseriminate, in any way, sgeinst nogroese, or sther
roces, in hotels, theantree, public eating-places snd reilroad
carricges, and any one guilty of such dieseriminetton would have
been 11able to prosecution in the Federsl Courts. ocisl equslity
betwean the warious reces ocould have been enfarced through the
seme courts; snd so-cslled "Jim Crow” lewe, and lews of similar
chareeter, oould not have come inty exietonce. (ush = declsion
woul have stripped from the Stutes meny of the povers, and
vastly robbed them of the righte, which thoy justly held under
the Federal Constitution. It would heve given Congress euthority
t2 snact, gemerslly, & code of lawe for the enforgeuent and
vindieation »f 21l rights of 1ife, ltlberty and sroperty, and wounld
have made 1t constitationsl for her to step into the domenin of
laogul Jurieprudense snd lasy down ruler for the conducst of
individusle in soclety towerds esch sther and ifmpose senctione

far the enforeement 57 sweh rales, without the Stete or ite sathors
itiee in sny way having Juriedietion over such matters. Thug, it
ean resdily be seon, thet such & deecision vould heve been seriously
injurious to ‘tates thickly populsted uia pergans 9% friemn
descent.

It 1e¢ believed, noreover, that public sentiment denanded
& conbrery decision, 1. ¢., & wejority of the votera o7 tho country
were syxdently in fevor of extending o the negraes overy poseible



eivil and soelsl right. The grect politicicns of the Horth hed
fought for nearly ten years in thelr effort to enact logiciation
shich would cecure to nogroes equal rights in imns, publiec con-
vayanees, theatres = sther pleges of soweoment, and t: prevent
them from being discunlilied for service on Jurice. lenator
Charles Zumner, of Yospechasette, hed champloned thelr csuse, mnd
bad eagorly Lught for the possape >f the Civil Nighte jet, hLut 1t
wes not antil more than & yeor aliter his desth, thnt thisz Act

wae forced throngh Congrese s & ¢rouning measure 5L the plon Sor
regsongtructing the louth, on which the Republicen »erty entered
&t $he close of the wer botweon the [tates, sni under that
feoling of osmnipotence with regerd to the South, which weg the
natural resualt of the prolonged ezercise o7 the wer pouer, and
which survived the wer Inlly ftwenly yeors. Sevarsl ties befare
thie et uas posped ainilsr bille bad been prepented in Congrews,
bat bn& beon dofested in verious waye. UHre. Sumner, in 1878, en-
denvores to goin the poscase 5 such sn act by sttisghing swso 1o
the Ammesty S111, bat i1t feiled under even these orefty neth ds.
Seturally tho »edple of the Borth 414 not wigh 19 ses the
ropults of their vietory chattered, mnd their "Crowming echiove.
went” 2f m Pourteonth ‘mendiment &lot to pleges by e deginion

sf the Sapreme Court, vhioch deprived the negrs of weny ol the
privileges aend conveniences of citisenship which they bad @

long and tedionsly laobored to secare for hime The court felt
the: the provieions 3f the Fourteenth imondment were probibitive
sgoinst the Stetes end 4id not spsly direotly 1o individusls;
that setione for vislstion of clvil rigihts of eitisons csuld be



brought in Gnited Utstes courts only vhen the Iiutes had pusued
lawe depriving these citizens of their rights, privileges and
seesmmodetione, and it eo held in the decician whieh it handed douwn,
fhat gourt, in 1ts wisdom, sow the iniquity of such sn onsciment
and the dire resulte to which & contrary decieion would lend, and
vae Socured, as it wee, in ite lofty nloce, it rendered un unigue
Gecinion, regurdiess of the sentiment 3f the dominmeting politicsl
party, vhich wup direptly at varience with that periy’e policlesa,
sl which rendered null and vold the prineipel clsuses of en ast,
tho pesesge of which, the mombers »f that perty pointed to with
pride, a8 the crauning feature of & decsde >7 exhsustive recon-
struetion legielation. |
fiad 1t boen lowful o regsll juiges st that time, little
doubt, it seess could oxlst se %o the probebility of the ressll
of the eminent Juristis sho thea eat upon the fapreme honch, snd
who for yeers clterwvards, through their wselghty ospinions, rendered
thelr country on invelusble servicos rublic feoling would have
denanded thelr reccll, snd the changes ere, thet leas worthy men
aad Jurists not 50 copeble and secomplished ag thoy, would heve
been snppainted ia their plesss. Zoaple hested with pusaion and
dvaraing *ith prejudice would heve villingly vated for thelr recsll,
whon thig decision wae honded down, whereas, during & more pleeid
{reme of sind, after the popeions hed pubsided and the prejadiices
ed been swent seide, snd thoge come poople conld maure caslly
roscon vith thewselves conceraing the matter, they would howe
neturally esen the mowiedom end Injuetice of such nebisn. Thio
decision, in iteolf, chould be & zreat leswon to the poople af
the United SSatea, and serve no & boscon 1ight 10 warn then ageinet




the folly of sdopting » plen to reesll our dletinguished Jarists,
cimply becsase they may render & declsion which i mot compatidble
with the idess of the sverage leyman. OGreet Judgee desl with
subjeots which the populace know little sbout; they render
doecisions alter deep rewaoning and extensive rescarch; their
decisions should be finel, end unsltersble Ly the fede snd Jfanciee
of the gresat mnsses of the neople.

rogkfally submitted,

&nd JLieut., 17th J. !. Inlentry
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The following authorities wore congulted in the
proparetion 2f the sbhove thesie:
1. iistory of the United Statem, 1BEG-1877.
%c Pord Fhades.

2e Bistary of the Reconstruction Ferisd., Jemen Schauler.
Je Suenty Yearg of Congrese. Jemes G, 3laine.

de Grest Eposhe in American Historye romeis Ve dslsey.
e Heconstragtion and the Constitution. Johm . Durpess,
Ge The Civil Yer snd the Conetitution. John . Barm-
7. Blas 's Constitationel Law,

8. United ‘tales Levised Statutes.

%« United Ztntes Jtattes of lirge.

10, United itatos Oupreme (owrt “eporis.

1le Verious perisdicsls, including Litersry Digest, /rens
and Bation.



