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ABSTRACT

The purpose of this study is to determine if government can regulate itself

in the public interest. Using the Environmental Protection Agency’s (EPA)

regulation of the Tennessee Valley Authority (TVA) over implementation of air

pollution control policy as the analytical focus, this study systematically inquires

into the interplay of social, political, and economic forces involved in second-

generation conflict and regulation. This study also examines how second-

generation environmental conflict between EPA and TVA differs from first

generation conflict.

The first generation conflict occurred in the late 1970s when EPA and TVA

had a legal dispute over compliance with air pollution control policy. The dispute

involved a citizen lawsuit intended to produce TVA's compliance that was settled

by a consent decree. The consent decree settlement cost TVA $760 million in

compliance costs. The second-generation conflict began in November 1999

when EPA issued an administrative order against TVA and filed suit against

seven private utilities claiming the utilities made modifications to their coal-fired

steam plants without proper permitting. TVA claims EPA has issued a new

interpretation of an existing regulation. The conflict surrounds a “grandfather"’

clause in the Clean Air Act that exempts older coal-fired plants from new clean

air requirements.

The study finds that government can regulate itself in the public interest

and intragovemmental conflict in this case is representative of findings in
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previous studies concerning intragovemmental conflict and regulation. In this

case, EPA and TVA have expanded the scope of the conflict to include other

political and administrative actors. TVA has also attempted to maintain agency

autonomy and prevent EPA from regulation that affects TVA’s ability to carry out

the agency’s mission: the production of low-cost power.
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CHAPTER I

INTRODUCTION

James Madison observed in The Federalist No. 10 that “the latent causes

of factions are sown into the nature of man” (Hamilton, Jay, and Madison 1961:

79). Perhaps Madison would make the same observation of American

bureaucratic agencies in the modem era. As E. E. Schattschneider  noted four

decades ago, “some issues are organized into politics, while others are

organized ouf (1960: 69). During the past several decades the scope of issues

“organized into” the political agenda have grown (Durant, Fitzgerald, and Thomas

1983). The expansion of “positive” government has charged government with

responsibilities “totally foreign to nineteenth-century and early twentieth century

governments” (Meier 1993:1). Unlike early regulatory efforts, positive

government brings social regulation, which is “principally concerned with the

achievement of broad social goals with respect to safety, health, employment

fairness, and related issues” (Cook, 1988: 4-5). As new social regulation is

“organized into” the national political agenda, disparate public policies often

result. James Q. Wilson (1967) described one aspect of the “bureaucracy

problem” as “getting the bureaucracy to serve agreed on national goals” (4). If

agencies seek to achieve disparate public policy goals, what happens when

these disparate public policies place federal agencies at odds? The positive and

the regulatory state will inevitably collide. The Tennessee Valley Authority is

representative of the positive state and is charged with a positive mission,
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including the production of low-cost power in the Tennessee Valley. The EPA,

charged with protecting the environment, is representative of the regulatory state.

These agencies pursue conflicting missions; EPA seeks a higher standard of air

quality that raises the cost of TVA’s power production.

Purpose of the Study

The purpose of this study is twofold. First, this study seeks to understand

if government can regulate itself in the public interest. Using the Environmental

Protection Agency’s (EPA) regulation of the Tennessee Valley Authority (TVA)

over implementation of air pollution control policy as the analytical focus, this

study will systematically inquire into the interplay of social, political, and

economic forces involved in second-generation conflict and regulation. Second,

this study will examine how second-generation conflict differs from first

generation conflict.

In the 1970s EPA issued notices of air pollution violations and attempted

to bring 10 of TVA’s 12 coal-fired steam plants into compliance with sulfur dioxide

emissions regulations (Durant, Fitzgerald, and Thomas, 1983; Rivkin, 1982;

Castro, 1982). TVA refused to comply and challenged EPA’s authority, leading

to a citizen lawsuit intended to produce TVA’s compliance with the Clean Air Act

(Durant, Fitzgerald, and Thomas, 1983; Rivkin, 1982; Castro, 1982). A

settlement was reached in 1979, and TVA signed a consent decree settling the

dispute (Durant, Fitzgerald, and Thomas, 1983; Rivkin, 1982; Castro, 1982). The
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settlement cost TVA $760 million (Durant, Rivkin, and Fitzgerald, 1983).

Subsequently, TVA complied with the requirements of the consent decree by

1983 and by 1984 appeared to be in full compliance with the Clean Air Act (TVA

Annual Report 1983).

In 1999 ERA again issued an administrative order against TVA and filed

suit against seven private utilities claiming violations of clean air standards

(Mansfield, Associated Press Newswires, 03 November 1999). TVA refuted

these allegations, claiming a dramatic change in the way regulations have been

applied in the past (Mansfield, Associated Press Newswires, 03 November

1999). ERA claims that TVA made major modifications to their coal-fired steam

plants without the proper permitting under New Source Rerformance Standards

(NSRS) and New Source Review (NSR) (Schiffer, United States Court of Appeals

for the Eleventh Circuit, Docket Nos. 00-12310-E and 00-12459-E).

The ERA/TVA case is an interesting study for both scholars and policy

makers for several reasons. First, the case presents an excellent example of

one federal agency (ERA) holding another agency (TVA) accountable to the law.

Secondly, the case presents a rare opportunity to study second-generation

conflict and regulation between two federal agencies. The case also allows an

examination of the problems associated with policy implementation in an

adversarial environment. The conflict provides an excellent laboratory

environment for studying the problems raised by Wilson and Rachel (1977) and
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Durant, Fitzgerald, and Thomas (1983) in regards to intragovemmental

regulations.

Regulatory Policy: The Literature

Brian J. Cook (1988) distinguished between two categories of regulation.

economic and social. Economic regulation represents attempts by the federal

government to control industries and economic activities, whereas social

regulation relates to broad social goals (i.e. clean air and water, safe workplaces)

that “cut across broad industries, social classes, and economic sectors” (Cook,

1988: 4-5). In many cases, economic regulation occurs at the request of the

industry, often to protect it from competition (Cook, 1988). This type of regulatory

environment has drawn criticism from many who feel the regulatory agency is

often “captured” by the industry being regulated (Bernstein, 1955; McConnell,

1966; Stigler, 1971). George J. Stigler (1971) argued that regulatory agencies

often promulgate regulations designed for the benefit of the industry being

regulated. Others scholars disagree with the agency capture hypothesis (Wilson,

1980; Meier, 1993). James Q. Wilson (1980) stated, “if one believes that

regulatory agencies are captured, one must explain why business firms so often

complain of their decisions” (ix). Ken Meier (1993) also agreed, noting, “bureaus

are hardly passive pawns of their clientele” (64).

Social regulation, however, rarely occurs at the request of the regulated

industry; instead, it occurs because legislators are responding to the pressures of
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non-industry interests (Cook, 1988). However, Ringquist (1993) found that,

“organized interests representing industrial and utility concerns also exert

significant influence over state air pollution control policy” (336). This case study

examines the implementation of a form of social regulation, air pollution control.

Intraaovernmental Regulation

Over two decades have past since James Q. Wilson and Patricia Rachal

(1977) asked, “Can the government regulate itself?” Intragovemmental

regulation is defined as one government agency legally charged with regulating

another government agency on the same level of government (i.e. a federal

agency regulating another federal agency). Wilson and Rachal (1977) reached

several conclusions concerning intragovemmental regulation stating, “in general,

it is easier for a public agency to change the behavior of a private organization

than of another public agency” (4). Federal agencies often come into conflict

because the agencies are “pursuing goals that are diametrically opposed”

(Rourke, 1984: 77). Because autonomy is extremely important to federal

agencies, the ability of an agency to control the behavior of another agency

increases if the regulated agency does not view the “constraint as threatening its

autonomy” (Wilson and Rachal, 1977: 11). The importance of autonomy leads

public agencies to attempt to control other public agencies indirectly (Wilson and

Rachal, 1977:12). EPA is infringing on TVA’s power production procedures by

regulating modifications to coal-fired steam plants.
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Several other factors are also important during intragovemmental  conflict.

Wilson and Rachal (1977) noted that the “attention and support of the President”

is important and highly valued during conflict with other agencies (13). The first

generation conflict between TVA and EPA supports this proposition. The EPA

gained the support of President Jimmy Carter in bringing TVA into compliance

with clean air standards (Durant, Fitzgerald, and Thomas, 1983).

Durant, Fitzgerald, and Thomas (1983) observed that “Congress has

deliberately divided the executive branch against itself by adopting disparate

public policies that place federal agencies in adversarial relationships, thus

creating a modified versions of checks and balances within the executive branch

itself (209). In “true Madisonian fashion,” Congress has enacted social regulation

requiring federal agencies to hold other federal agencies accountable to the law

(Durant, Fitzgerald, and Thomas, 1983: 215). Durant, Fitzgerald, and Thomas

(1983) determined that federal agencies could be held accountable given certain

conditions. First, the president can use appointment powers to place individuals

who share policy preferences with the regulatory agency in key positions within

the regulated agency (Durant, Fitzgerald, and Thomas, 1983). Second, the

‘context-defining activities of a concerned presidenf can also hold federal

agencies accountable to the law (Durant, Fitzgerald, and Thomas, 1983; 215).

Third, Congress can hold federal agencies accountable to the law by adopting

legislation that corrects “flaws in the organizational infrastructure of policy

implementation” (Durant, Fitzgerald, and Thomas, 1983: 215).
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O’Leary et al. (1999) observed, “parlies in a conflict often turn to the courts

or to the legislature in the hope of resolving a dispute in their favor"’ (193).

Parties may also press the conflict outside formal political bounds ‘Ihrough

demonstrations, boycotts, or other direct action” (193). In this case, EPA seeks

to resolve the dispute by issuing an administrative order against TVA and using

the courts to bring polluters rnto compliance.

Policy Implementation: The Literature

Implementation is simply “the carrying out of a basic policy decision”

(Sabatier and Mazmanian, 1983: 7). In theory, it is just another step in the public

policy process involving the administration of a particular policy decision. In

reality, policy implementation is a crucial step in the success or failure of various

legislative initiatives. Ringquist (1993) called implementation “the crucial link

between public policies and their associated outcomes” (1025). Rosenbaum

(1998) stated that public polices are nothing more than “statements of intention”

until they become “operational programs,” and their impact depends upon how

they are implemented (54). The implementation stage affords interest groups an

opportunity to influence policy outcomes even if they failed to influence other

stages of the policy process. In examining regulatory policy implementation

cases involving TVA and EPA, Durant (1984) observed, “once more,

implementation appears to be a bargaining process where policy is negotiated,

not dictated; where participants strive to condition implementation in whatever

7



forum and at whatever stage of the policy process that seems promising; and

where behavior is best understood as the rational pursuit of self-interests

narrowly defined” (310). Francis Rourke (1969) made a similar observation

concerning bureaucracy, noting, “public policy is mainly hammered out, through

bargaining, negotiation, and conflict among appointed rather than elected

officials” (vii). Ripley and Franklin (1986) agreed, arguing that while bureaucrats

must take into account the preferences of elected officials and other actors.

bureaucrats are not neutral pawns; rather their professional and organizational

preferences greatly impact successful (or unsuccessful) implementation.

In examining the implementation of the 1972 California Coastal Initiative,

Paul A. Sabatier and Daniel A. Mazmanian (1983) made several generalizations

concerning successful policy implementation. They hypothesized that policy

implementation would be more successful at the state level because federal

agencies must deal with a more heterogeneous population in implementing

policy (Sabatier and Mazmanian, 1983). Successful implementation  rests on

implementing agencies being “consistent with statutory objectives” and the

regulated groups complying with those decisions (Sabatier and Mazmanian,

1983). The current EPA/TVA case that is the heart of this study provides an

interesting test of this generalization, because TVA claims EPA has made a

dramatic change in the way regulations have been applied in the past

(Mansfield, Associated Press Newswires, 03 November 1999).
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The courts have also become increasingly involved in policy

implementation (Horowitz, 1977; Rosenbaum, 1998). Often this involvement

results in the judges acting as program administrators; for example, federal

district judges have drawn redistricting lines for legislative districts and become

active in school desegregation (Ripley and Franklin, 1986). Seidman and

Gilmour (1986) obsen/ed, “growth of the regulatory state has converted the one

unelected branch of government, the Judiciary, from a relatively neutral umpire or

referee to an active player in the administrative game” (132). A broader definition

of “the standing to sue” handed down by the Supreme Court in the 1970s opened

the door for citizen lawsuits against government agencies over enforcement of

environmental regulation (Rosenbaum, 1998). Litigation became another

weapon of environmental interest groups and concerned citizens forcing the

courts to become a political battleground (Rosenbaum, 1998). This standing to

sue was illustrated in the first generation EPA/TVA case and played a major role

in settling the EPA/TVA dispute (Durant, Fitzgerald, and Thomas, 1983; Rivkin,

1982; Castro, 1982). Despite increased standing to sue and the first generation

EPA/TVA case. Wise and O’Leary (1997) observed that, “for the most part,

federal agencies have enjoyed immunity from civil suits enforcing antipoilution

laws against them under the doctrine of sovereign immunity” (157). Wise and

O’Leary (1997) further note that, ‘1he federal courts had a difficult time dealing

with the federal sovereign immunity issue in environmental enforcement in part

because of the differing language of federal environmental statutes” (157).
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Wolverton (1991) echoed the problems of bring federal facilities into

compliance with environmental regulation, noting, “much of the worst pollution in

the United States emanates from facilities owned and operated by the federal

government” (565). EPA must often rely on federal agencies’ “voluntary

compliance with its orders” because of “the unitary executive theory” that states

the executive branch is united under the President and adjudication by the

judiciary violates the constitutions separation of power (Wolverton, 1991: 570-

571). The courts, however, have never endorsed this theory, yet the Justice

Department in the past has endorsed unitary executive theory, preventing the

EPA from bringing “actions for judicial enforcement against noncompliant federal

facilities” (Wolverton, 1991: 571). The Justice Department in this case is not

adopting a unitary executive theory approach; instead, the EPA, with support of

the Attorney General, is using the courts to bring TVA into compliance with

environmental standards.

In response to federal facilities noncompliance with environmental laws.

Congress passed the Federal Facilities Compliance Act of 1992 (FFCA) (Gross,

1993). The FFCA waives federal facilities’ sovereign immunity and allows states

to impose fines for environmental violations (Gross, 1993). Much of the federal

facilities noncompliance with environmental laws occurs in the area of toxic

waste and the difficulty of compliance associated with the Resource,

Conservation, and Recovery Act (RCRA) (Gross, 1993). This case study

focuses on a federal facility’s compliance with air pollution laws.
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Environmental Policy and Regulation: The Literature

Environmental regulation has historically relied upon a “command-and-

control” or “standards and enforcemenf approach to solving environmental

problems (Rosenbaum, 1998:179). Steinzor (1998) described command-and-

control rules as “detailed, legally enforceable limits, conditions, and affirmative

requirements on industrial operators” (104). According to Rosenbaum (1998)

command-and-control is best explained as the five phases of pollution policy:

“goals, criteria, quality standards, emission standards, and enforcement” (179).

Goals refer to the objective of pollution regulations determined (at least

theoretically) by Congress (Rosenbaum, 1998: 180). Criteria refer to the

technical information, gathered by scientists, that determines what pollutants

cause environmental harm (Rosenbaum, 1998). Quality standards determine the

“maximum levels of various pollutants” that are allowed, and emission standards

determine the acceptable amount of pollution that discharged (Rosenbaum,

1998:179-180). Enforcement involves the mechanisms used to assure that the

requirements for pollution reduction are achieved (Rosenbaum, 1998).

Rosenbaum (1998) noted pollution control often involves technical language and

expertise concealing the “political forces” involved, yet the regulatory process

remains “fundamentally a political enterprise” (184).

Environmental regulations can also be costly. In  a study of hazardous

waste cleanup, Russell, Colglazier and Tonn (1992) obsenred, “most of the
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cleanup efforts were begun with good intentions but with only the haziest notion

of the money and resources that ultimately would be required” (12). Cahn (1995)

simply stated, “the single largest constraint to clean air is the cosf (46). Cahn

(1995) further observed the “main question for policy makers” is how much “the

public is willing to spend on clean air, and ultimately, who should pay most” (47).

The nature of administrative discretion found in command-and-control

environmental regulation also affords many opportunities for political influence

(Rosenbaum, 1998). Rather than dealing with controversial or difficult policy

objectives. Congress may shift the responsibility for determining how a law is to

be phrased, interpreted, and enforced to the regulatory agency, creating an

atmosphere of competing interests clamoring to influence the agency with their

policy preferences (Rosenbaum, 1998). As Brown, Peterson, and Tonn (1995)

noted regarding public involvement in natural resources decisions, “the larger

public can only hope that a variety of effective interest groups, representing the

full diversity of public opinion, takes part in the public involvement process” (251).

Otherwise, environmental decisions may be made in  a manner suitable only for a

narrow, special interest.

The technical standards required in pollution regulation must also be

created and revised, leading to further politicization of the process by competing

interests. Congress members, and other government agencies (Rosenbaum,

1998). In the enforcement arena, the regulatory agency is granted great

discretion in enforcement and flexibility for granting compliance deadline
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extensions (Rosenbaum, 1998). For example, the ERA created regulations on

vinyl chloride more than two and a half years after it was identified as a human

carcinogen (Doniger, 1978). The ERA justified the delay as necessary to prevent

economic hardship on the users and manufacturers of vinyl chloride (Doniger,

1978).

Many economists also criticize command-and-control because of

inefficiency (Steinzor, 1998). Critics argue that command-and-control offers no

economic incentive to comply with regulatory mandates in a more rapid or

efficient manner, and the costs of compliance may outweigh the benefits

generated (Rosenbaum, 1998; Andrews, 1999). Industries may find it more

economically viable to pollute and pay fines rather than undergo more expensive

costs of compliance with environmental regulations (Rosenbaum, 1998). Critics

also complain that command-and-control “has evolved into a morass of complex,

contradictory, and essentially unenforceable requirements that overwhelm

regulators and regulated alike” (Steinzor, 1998:117). Regulators may also lack

the appropriate industry-specific technical knowledge to determine the most

efficient manner of compliance thus eliminating technological innovation

(Rosenbaum, 1998; Steinzor, 1998). Economists and other critics of command-

and-control argue for incentive based regulatory approaches that foster efficiency

and market-based solutions (such as emissions trading). Under an incentives

approach (as opposed to command-and-control), the regulating agency alters the

behavior of the regulated by making it more economically advantageous to
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comply with a certain regulation given less economically viable alternatives

(Cook, 1988). Bryner (1997) notes that under an incentive-based approach

“clear incentives would encourage them (polluters) to change their behavior”

(139). Another similar alternative to command-and-control is self-regulation.

Under this method, “government typically specifies broad performance standards

but leaves design of the means used to achieve those standards up to the

discretion of the regulated entity” (104).

Not all studies of command-and-control concluded that regulatory efforts

are ineffective, nor are all incentive-based efforts effective. In examining the

effectiveness of air pollution control regulation, Evan J. Ringquist (1993)

concluded, “strong regulatory prograhris and other regulatory efforts have had the

significant effect of reducing air pollution emissions in the states” (1041). In a

study of certain provisions of the sulfur dioxide trading program enacted under

the Clean Air Act of 1990, Juan-Pablo Montero (1999) found the an industries

ability to substitute less costly emission reductions from specific sources “had

iittle effect on both the sulfur dioxide emissions trading program’s overall

performance and sulfur dioxide emissions reductions” (1030).

The Clean Air Act

The Clean Air Act of 1970 established the federal government’s regulatory

authority for determining the national ambient air quality standards (NAAQS),

emissions restrictions, and motor vehicle emissions requirements (Andrews,
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1999). The act forced industries to meet uniform national standards and mainly

focused on the adoption of “end-of the-pipe” technologies rather than changes in

production processes (Andrews, 1999). The CAA of 1970 left unclear the

procedural requirements for bringing federal facilities into compliance because

federal facilities were “among the worst” sulfur dioxide polluters (Durant, 1985:

34-35). The Clean Air Act filled a legitimate need for minimum uniformity in

environmental standards. Nicholas C. Yost (1999) noted the importance federal

environmental regulation to “ensure a ‘level playing field’ and make it more

difficult for states with low environmental standards to attract industry on the

basis of leniency” (568).

In 1977, Congress enacted major amendments to the act requiring State

Implementation Plans (SIP) to expeditiously implement “reasonably available

control measures”, especially in “non-attainment areas” (areas where national

ambient air standards were consistently violated) (Cook, 1988: 36). The 1977

amendments also granted the EPA administrator authority to issue compliance

orders and establish monetary penalties for noncompliance (Cook, 1988). Prior

to the 1977 amendments, TVA had attempted to use “intermittent control

systems techniques” (ICS) and build taller smokestacks allowing them to meet

ambient air quality standards in the vicinity of their plants (Durant, Fitzgerald, and

Thomas, 1983: 211). The 1977 amendments disallowed ICS techniques, instead

relying on “constant control techniques” (CCS) forcing TVA to “bum low-sulfur
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coal and/or install scrubbers technology at its power plants” (Durant, Fitzgerald,

and Thomas, 1983; 211).

One of the major modifications in the Clean Air Act of 1990 was Title IV

that created a news emissions trading program for sulfur dioxide (Rosenbaum,

1998; Andrews, 1999). This required the reduction of national sulfur emissions to

half of their 1980 level by the year 2000 (Rosenbaum, 1998). Stricter standards

were also set in the utility industry for the 110 largest producers of sulfur dioxide

(Rosenbaum, 1998; Andrews, 1999). The CAA of 1990 established a number of

additional requirements on TVA relating to sulfur dioxide and nitrogen oxide

emissions leading TVA to spend $935 million in capital expenditure through 1999

to complete “Phase I” of compliance requirements (TVA Annual Report, 1999:

25).

Study Overview

Chapter 2 of this study discusses a theoretical framework for second-

generation intragovemmental conflict. Specifically, how might the EPA’s second-

generation conflict with TVA differ from the first-generation? The chapter also

discusses the research design and scope of the research of this case study. In

addition to the previously stated research question, the study posits several

propositions regarding intragovemmental conflict.

Chapter 3 of the study examines the history of the conflict between EPA

and TVA. Relying upon research conducted by Durant, Fitzgerald, and Thomas,
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(1983); Rivkin, (1982); and Castro, (1982), the study discusses the first

generation conflict and traces the evolution of the second-generation conflict over

air pollution regulation.

Chapter 4 of the study analyzes the events that occurred between TVA

and ERA in the second-generation conflict, and Chapter 5 discusses the results

of the study and the implications second-generation conflict has on the public

interest. Chapter 6 consists of a summary, conclusion, and suggestions for

future scholars studying this conflict.
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CHAPTER II

A THEORETICAL FRAMEWORK FOR SECOND-GENERATION

INTRAGOVERNMENTAL CONFLICT

This chapter presents a theoretical framework for second-generation

intragovemmental conflict. This is done by:

1. Examining the changing political climate from 1970 to the present as it

pertains to environmental policy adoption and implementation;

2. Analyzing how the changing political climate has affected the

environmental regulation as it relates to the EPA’s regulation of TVA over

air pollution control;

3. Examining the differences between first generation and second-generation

conflict in the EPA’s regulation of TVA over air pollution control.

The Changing Political Climate

Walter Rosenbaum (1998) divided U.S. environmentalism into two eras.

Era I began in the 1960s and lasted until the latter 1980s, and Era II began in the

late 1980s and is still occurring at the time of this writing. The Reagan

presidency marks the division between these “environmental eras” (Rosenbaum,

1998). Era I witnessed the formation of “the legal, political, and institutional

foundations of the nation’s environmental policies” (Rosenbaum, 1998:11).

During this time the National Environmental Policy Act (NEPA), Clean Air Act

(CAA), and Clean Water Act (CWA) were enacted in an effort to nationalize
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environmental policies (see for example, Rosenbaum, 1998; Andrews, 1999).

President Nixon created the Environmental Protection Agency (EPA) under an

executive order in 1970 (Rosenbaum, 1998). The main focus of environmental

policy during this era consisted of dealing with “first generation” environmental

problems by concentrating on more “conventional” pollutants that were affecting

air and water quality (Vig and Kraft, 1997).

The election of Ronald Reagan to the White House slowed the momentum

gained by the environmental movement (Rosenbaum, 1998; Andrews, 1999).

Some of Reagan’s primary policy objectives included providing ‘“reguiatory

relief” to business and industry and reducing the size of the federal government

(Rosenbaum, 1998:11). Little was done during the Reagan years to “advance

the implementation” of existing environmental policies or address new issues

(Rosenbaum, 1998: 12). Instead, Reagan focused on the economic costs and

benefits of regulation and reduced the “institutional resources” for administering

many environmental programs (Vig and Kraft, 1984: 22).

Era II was ushered in with the election of President George Bush and his

promise to become the “‘environmental president’” (Rosenbaum, 1998:12).

During this era, the Clean Air Act Amendments of 1990 were among the major

legislation passed (Rosenbaum, 1998). Rosenbaum noted that the second

environmental era arrived without the fanfare given environmental problems in

the 1970s. The 1990s saw the internationalization of environmental problems
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and a growing division within the environmental movement itself between

environmental moderates and radicals (Rosenbaum, 1998).

Vig and Kraft (1997) defined several generations of environmental

problems. The “first generation” problems consist of “conventional pollutants”

and involve air and water quality (Vig and Kraft, 1997:23). “Second-generation”

problems involve “toxic chemicals, hazardous wastes, and nuclear wastes,” and

the evolving “third generation” problems consist of “global climate change” and

“protection of biodiversity” (Vig and Kraft, 1997: 23). Despite the advent of

second and third generation problems, the first generation ecological problems

are still present (Vig and Kraft, 1997). The “easy problems” of air and water

quality have been the focus of earlier efforts, leaving more complex problems of

air and water pollution unanswered; meaning that the marginal gains of clean air

and water in the present will be more expensive than in the previous generation

(Vig and Kraft, 1997: 23).

As this case suggests, the easy problem of air pollution remains unsolved.

The conflict between ERA and TVA over compliance with air pollution control

standards occurred in the late 1970s and is reoccurring again twenty years later

in a similar form.
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Political Climate and Regulation: First Generation Intraaovernmental

Conflict

In examining the media attention and issue saliency given to second-

generation problems (i.e. toxic, hazardous, and nuclear waste), Bacot and

Fitzgerald (1999) note, “most people are generally unaware of these threats and

the problems they present” (528). Downs (1972) observed that most domestic

‘crises” reflect “a systematic cycle of heightening public interest and then

increasing boredom with major issues” (39). Downs (1972) called this

phenomenon the “issue-attention cycle” where issues are brought to public

awareness and fade as the people realize the difficulty and cost associated with

these environmental or other domestic problems (40).

This study uses a similar logic to examine a first generation problem, air

pollution, that is reoccurring in an era of second-generation and third-generation

problems; specifically, positing that citizens and interest groups maybe less

aware of air pollution problems that appear to have been previously solved, at

least in the first-generation EPA/TVA case.

The EPA/TVA case in the 1970s is indicative of the political environment

of that era. The nationalization of environmental problems and the heightened

awareness of environmental degradation, led many to term the 1970s, “The

Environmental Decade” (Rosenbaum, 1998: 11). The study of the EPA/TVA

conflict during this decade conducted by Durant, Fitzgerald, and Thomas (1983)

demonstrates the importance that awareness and activism by citizens and
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organized interests played in bringing TVA into compliance with air pollution

control laws. Citizen participation can play a vital role in the success and

implementation of environmental policy. Grant (1997) found that states with

“right-to-sue” laws or well-funded “right-to-know” programs have “significantly

lower rates of toxic emissions over time” (859). Sabatier (1977) also noted that

citizen participation is a major legal resource in affecting policy with a regulatory

agency, particularly when the citizens acquire “formal legal status” (431). Citizen

activism led to a lawsuit filed by 11 citizen groups and the State of Alabama in

1977 to bring TVA into compliance with the Clean Air Act (Durant, Fitzgerald, and

Thomas, 1983). ERA joined the lawsuit several months later in an effort to force

TVA’s compliance (Durant, Fitzgerald, and Thomas, 1983). ERA lagged behind

the efforts of citizen groups through out this conflict; according to an interview

conducted by Durant, Fitzgerald, and Thomas (1983), one ERA administrator

was urged by Man/in Durning, Deputy Administrator for Enforcement at ERA, to

‘run like hell to catch up with the citizen groups’ (as quoted in Durant, Fitzgerald,

and Thomas, 1983: 213). As shown in Figure 2-1, the momentum for

this regulatory effort began at the local level, involving citizen groups and states

within the Tennessee Valley and expanded to included actors and administrators

at the national level, even involving the president. Generalizing from the first

generation ERA/TVA case, it appears that first generation intragovernmental

conflict begins at the local level and expands “upwards” to the national

government. The policy of air pollution control is adopted at the national level.
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but must be implemented at the local and state level. In the first generation case,

this implementation of air pollution control on TVA proved difficult at the state and

local level and expanded to include the national government in reaching a

solution.

Political Climate and Regulation: Second-Generation Intraqovernmental

Conflict

As Rosenbaum (1998) stated, the 1990s and Environmental Era II were

not ushered in with fanfare of Earth Day in 1970 and the vast nationalization of

environmental reforms that characterized the first environmental era. During the

1988 presidential campaign, George Bush campaigned on an environmental

agenda that included passage of a new Clean Air Act, and in an attempt to

invoke the image of Theodore Roosevelt, Bush proclaimed himself, ‘“the

Environmental President’” (Vig, 1997; Rosenbaum, 1998). Despite the attention

the passage of the Clean Air Act Amendments in 1990 brought to the

environment, by 1992 most citizens were less concerned about the environment

and more concerned about the economy heading into the presidential election

(Vig, 1997). By 1991, the Bush Administration began to backslide on

environmental issues in an effort to secure support in the upcoming election and

boost a failing national economy (Vig, 1997). The Council on Competitiveness,

headed by Vice-President Dan Quayle focused on provided relief to business

and industry suffering from excessive regulation (Vig, 1997). The ‘“Quayle
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Council’” redefined wetlands in such a manner that would cut the number lands

protected under federal wetlands protection in half, eased regulations for

recycling, and weakened many of the regulations involved with implementing the

Clean Air Act of 1990 (Vig, 1997:104). The actions of the ‘“Quayle Council

sparked protest from Congress “reminiscent” of the Reagan years (Vig, 1997:

104). In his 1992 State of the Union address. President Bush further pushed an

agenda of “regulatory relief by declaring a moratorium on new regulations (Vig,

1997: 104).

While the major issue of concern to voters in 1992 was the economy,

Clinton also gained the overwhelming support of environmentalists (Vig, 1997).

Clinton’s running mate, Al Gore, had been a leading environmentalist in the

Senate and had recently authored a book. Earth in the Balance, focusing on

environmental issues (Vig, 1997; Rosenbaum, 1998). With Vice President Gore

“formulating and coordinating” environmental policy and with a host of popular

appointments to “key environmental positions,” environmentalists  were generally

pleased during the initial stages of the Clinton administration (Vig, 1997:106).

By the Congressional election of 1994, many considered the administration’s

response to environmental problems a failure; the election of a Republican

majority in Congress threatened to further thwart any attempts at expanding and

implementing the environmental agenda (Vig, 1997; Rosenbaum, 1998). The

election of 1996 did remove the Republican majority in Congress, further

preventing Clinton the opportunity to pursue an environmental agenda
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(Rosenbaum, 1998). Clinton’s environmental failures were not all the result of a

Republican Congress; Clinton also disappointed some environmentalists by

allying with Republicans and supporting the North American Free Trade

Agreement (NAFTA) and the new General Agreement on Tariffs and Trade

(GATT) (Vig, 1997).

The political climate of the 1990s, coupled with TVA’s claims that ERA

“reinterpreted” the way regulations have been applied in the past, seems to

suggest that the second-generation in the EPA/TVA case is coming from top-

down rather than bottom-up as witnessed in the first generation conflict

(Mansfield, Associated Press Newswires, 03 November 1999). The salience of

environmental issues is less prevalent today than in the 1970s. The 2000

presidential election will most likely pit Vice President Al Gore, a Tennessean

and noted environmentalist, against Governor George W. Bush, Jr. from Texas.

Given the Clinton administration’s problems with advancing a pro-environmental

agenda, perhaps internal pressure exerted by the Executive Branch on the EPA

is a crucial component of responding to polluters in the Tennessee Valley prior to

a presidential election. A presidential election occurring during a period of sound

economic expansion may focus on questions that were less important during the

recession election of 1992, such as the environment. In fact, in 1997 Gore

praised new clean air rules and EPA Assistant Administrator Mary Nichols

claimed that, ‘“most pollution problems can be remedied by forcing coal-burning

utilities and industries to reduce harmful admissions by smokestack scrubbers’”;
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TVA responded by claiming that new rules could force an increase in electricity

rates (as quoted in Powelson, Knoxville News-Sentinel M July 1997: A4). As

posited in Figure 2-1, the researcher has developed a framework of second-

generation regulation positing that conflict began within the national government

and spread to the local arena. Figure 2-2 represents a theoretical framework of

the forces that impact second-generation conflict.

Scope of Research and Study Design

The Environmental Protection Agency’s regulation of the Tennessee

Valley Authority provides a unique opportunity to study second-generation

intragovemmental conflict. Durant, Fitzgerald, and Thomas (1983) conducted a

study of the EPA’s regulation of TVA during the late 1970’s when EPA

encountered conflict in bringing TVA into compliance with the Clean Air Act.

Chronologically, this study will begin in 1980, where Durant, Fitzgerald, and

Thomas’s (1983) study ended. The researcher will detail the chain of events

since 1980, especially focusing on the current (second-generation) conflict over

TVA’s compliance with the Clean Air Act.

Research Question and Study Objectives

As stated in Chapter 1, the primary research question in this study is can

government regulate itself? Using the EPA’s regulation of TVA as the analytical

framework, this study systematically inquires into the interplay of social, political.
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and economic forces involved in the second-generation intragovemmental

conflict between EPA and TVA. The study has two objectives:

1. To understand if government can regulate itself in the public interest by

examining the EPA and TVA intragovemmental conflict;

2. To examine how second-generation conflict differs from first generation

conflict in the EPA and TVA.

Study Design and Limitations of the Study

This is a qualitative study conducted in the form of a single case study

design. The “one-shot case study” normally consists of observing a “single

event” at a “single point in time” usually following some event that has “produced

change” (Frankfort-Nachmias and Nachmias, 1996:146). The case study is an

appropriate design for studying policy implementation and regulation. Palumbo

and Harder (1981) note that “case studies do not lend themselves to broad

theoretical generalizations, but they do often point to factors that must be

considered the development of theory” (xii). This case study serves as an

exercise in theory building, contributing to the general knowledge of policy

implementation, intragovemmental regulation, and second-generation conflict.

As with all single case studies, this study suffers from inherent limitations of

external validity. Even though the generalizability of this study to limited, it

provides a valuable contribution to the existing literature. While this qualitative

analysis is more concerned with discovery and the generation of ideas regarding
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intragovernmental conflict, rather than explicitly testing hypotheses, the study

makes several propositions regarding intragovernmental conflict:

1. Government agencies subject to intragovernmental regulation seek to

maintain their autonomy, leading them to resist any regulation they

regard as an unnecessary intrusion. Specifically, TVA seeks to

preserve its autonomy and resist the EPA regulation over air pollution

control.

2. Government agencies engaging in adversarial intragovernmental

relations attempt to expand the scope of the conflict to involve other

administrative and political actors.

3. As the scope of the conflict expands, the ability of the original agencies

to control the final outcome is reduced.

This chapter outlines the propositions made by the researcher regarding

intragovernmental conflict and discusses several theoretical frameworks

proposed by the researcher to explain the EPA/TVA conflict. The chapter also

contains a study design and a discussion of the limitations of the study. Chapter

3 provides a history of the first and second-generation conflict.
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CHAPTER III

HISTORY OF THE CONFLICT

This chapter details the history of the conflict between EPA and TVA. The

chapter will begin by outlining a brief history of each agency. The chapter then

discusses the first generation conflict between EPA and TVA. Finally, the

chapter traces the history of the second-generation conflict.

History of the Tennessee Valiev Authority

Enwin Hargrove (1994) stated that TVA has evolved through three

historical periods and is currently in the years of a fourth period. The first period

lasted from 1933-1945, the second 1945-1970, the third 1970-1988, and the

fourth 1988-present (Hargrove’s study ended in 1990) (Hargrove, 1994). Using

Hargrove’s definition of TVA’s historical periods, the researcher will briefly trace

the history of TVA.

The First Period: 1933-1945

In 1933 the people of the Tennessee Valley Authority were faced with

economic hardship. The per capita income was 44 percent of the national

average and the land in the area was in “poor condition” (Hargrove, 1994).

During TVA’s early years, board of director’s member David Lilienthal was

a key figure in the fight for autonomy. Lilienthal believed that the government

should “give people ways to produce” if they did not have such means (Callahan,

1980: 97). During his tenure, TVA developed an early network of electric power
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distributors, educated the people of the valley on the benefits of electricity, and

led the legal fight against private utility companies (Hargrove, 1994). Under

Lilienthal’s “grass roots democracy” approach, TVA worked with local

government and the people of the Tennessee Valley to develop a “sense of

purpose” and secure “justification for TVA autonomy within the federal

government” (Hargrove, 1994: 4).

The Second Period: 1945-1970

During the second period, TVA witnessed an “imbalance” in programs as

the agency began the construction of coal-fired steam plants and developed into

a “large power company” (Hargrove, 1994: 4). The demand for more electricity

and costs of constructing coal-fired plants dominated TVA’s activities.

contributing to the image of TVA being “just another power company” (Droze,

1983: 77-78). One significant congressional act that affected TVA occurred in

1959 when Congress permitted TVA to finance its power program by marketing

bonds (Hargrove, 1994). In essence, this limited congressional oversight of TVA

to basically concentrating on “low-budget programs” that were funded via

appropriations (Hargrove, 1994: 4).

The Third Period: 1970-1988

Hargrove (1994) noted that the third period in TVA history is

‘characterized by the search for new missions to keep TVA heroic and by the

technological and political failures of those missions” (4). TVA officials were

“prisoners of the myths” concerning how the organization had developed under
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Lilienthal, yet a changing environment and receptiveness to TVA would not allow

the leaders to duplicate the political and technological success of Lilienthal’s time

(Hargrove, 1994: 4-5). During this era, TVA faced the first generation conflict

with EPA concerning air pollution control that is to be described later in the

chapter. TVA was also forced to shut down five nuclear reactors at two nuclear

plants because they failed to meet the Nuclear Regulatory Commission’s

regulations (Hargrove, 1994). TVA witnessed threats to its autonomy from other

agencies, the courts, and citizens.

The Fourth Period 1988-Present

Hargrove (1994) defined the fourth period as beginning in 1988 and his

study ended in 1990; for the purposes of constructing a history, this study

assumes the fourth period continues to include the present. Hargrove (1994)

stated that the fourth period in TVA history occurred when Marvin Runyon

became chairman of TVA in 1988. Runyon, a former automobile executive,

wanted TVA to follow the procedures of a private corporation, such as “profit,

cost control, service and accountability” (Hargrove, 1994: 5). In 1993, President

Bill Clinton appointed Craven Crowell as the eleventh chairman of the TVA Board

of Directors (TVA Annual Report, 1997). During this period TVA has faced a

reoccurrence of conflict with EPA over compliance with air pollution control

standards that threatens the agency’s autonomy. TVA also faces possible

restructuring in the electrical utility industry that could promote competition and
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affect TVA’s electric distribution area and procedures (TVA Annual Report,

1999).

EPA: A Brief History

The EPA was established by executive order under President Richard Nixon in

1970 and is the largest federal regulatory agency in both personnel and budget

(Rosenbloom, 1998). The EPA has been mired in controversy since its

inception. President Nixon hoped the EPA would balance environmental

protection with economic and industrial growth, while environmental groups and

Congress expected EPA to be a strong environmental advocate operating as a

quasi-independent agency (Landy, Roberts, and Thomas, 1994). During the

1980’s the Regan administration severely cut both budget and personnel and

political controversies involving EPA administrator Anne Buford demoralized the

agency (Rosenbloom, 1998). According to Rosenbloom (1998), EPA is

“probably” subjected to more “relentless oversight that any other federal agency”

(Rosenbloom, 1998: 86). EPA’s organizational structure and independence have

failed to grow, making it difficult for the agency to meet its regulatory tasks

(Rosenbloom, 1998).

The EPA is charged with several major regulatory tasks related to various

areas of poilution control. Listed are some examples of EPA’s major

responsibilities (as listed in Rosenbloom, 1998: 84-85).
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Air Quality

•  Establishes national air quality standards.
•  Set limits on the level of air pollutants emitted from stationary sources such as

power plants, municipal incinerators, factories, and chemical plants.
•  Supervises state in their development of clean air plans.

Water Quality

•  Issue permits for the discharge of any pollutant into navigable waters.
• Develop criteria that enable states to set water quality standards
•  Cooperates with the Army Corps of Engineers to issue permits for dredging

and filling of wetlands
•  Sets national drinking water standards to ensure that drinking water is safe.
• Regulates underground injection of wastes to protect purity of groundwater.

Hazardous Waste

• Maintain inventory of existing hazardous waste dump sites
•  Tracks more than 500 hazardous compounds from point of origin to final

disposal site.
•  Sets standards for generators and transporters of hazardous wastes.
• Maintains a multibillion -dollar fund (“Superfund’j from industry fees and

general tax revenues to provide for emergency cleanup of hazardous dumps
when no response party can Immediately be found.

Chemical Regulation, Including Pesticides and Radioactive Waste

• Maintains inventory of chemical substances now in commercial use.
• Regulates existing chemicals considered hazardous to people and the

environment, inciuding fluorocarbons, PCBs, and asbestos.
• Requires pesticide manufacturers to provide scientific evidence that their

products will not injure humans, livestock, crops, or wildlife when used as
directed.

• Monitors pesticide levels in the environment

The regulatory burden placed on EPA detailed in the above examples in

mainly a result of major legislation such as the Clean Air Act, the Clean Water

Act, and Superfund and subsequent reauthorization and amendments

(Rosenbaum, 1998). EPA faces a daunting disparity between increasing
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administrative responsibiiity and available resources (Rosenbloom, 1998). In

1972,1he ERA began with a staff of 8,000 employees and a budget of $455

million; despite some setbacks in budget and personnel in the 1980’s, the ERA

now has a budget of $7.6 billion and 18,000 employees (Rosenbloom, 1998: 83).

Rosenbloom (1998) noted that less than half of ERA’S $7.6 billion budget goes

toward “administrative activities,” the majority “underwrites water treatment and

Superfund grants” (83).

First Generation Conflict

The Clean Air Act of 1970 (CAA of 1970) sought to promote the public

health of citizens by protecting and enhancing air quality through the national

ambient air quality standards (NAAQS) determined by the ERA (Durant,

Fitzgerald, and Thomas, 1983; Rivkin, 1982; Castro, 1982). Included in the act.

were several features important in the first generation conflict between ERA and

TVA, including specific procedural requirements, decision premises, and

compliance schedules that were enforceable through the courts (Durant,

Fitzgerald, and Thomas; Rivkin, 1982; Castro, 1982). Under Section 110 of the

Clean Air Act of 1970, states were required to enact State Implementation Rians

(SIRs) to guarantee attainment of NAAQS before the expiration of statutory

deadlines (Durant, Fitzgerald, and Thomas, 1983, Castro, 1982). SIRs were

subject to ERA approval and revision if deemed unsatisfactory (Durant,

Fitzgerald, and Thomas, 1983). Under Section 304 of the CAA of 1970, private
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citizens could file suit to assure enforcement of the law, should federal and state

authorities fail to implement the CAA of 1970 in an appropriate manner (Durant,

Fitzgerald, and Thomas, 1983; Castro, 1982).

The first generation conflict between ERA and TVA involved ERA’S

attempt to bring 10 of TVA’s 12 coal-fired steam plants into compliance with

established emissions standards for sulfur dioxide (Durant, Fitzgerald, and

Thomas, 1983; Rivkin, 1982; Castro, 1982). TVA anticipated phasing out many

coal-fired steam plants in favor of nuclear plants and viewed ERA’S regulation as

an infringement on TVA’s “policy-making autonomy,’’ since it interfered with

TVA’s conversion plans from coal to nuclear power (Durant, Fitzgerald, and

Thomas, 1983: 210). According to Durant, Fitzgerald, and Thomas (1983), three

issues had to be resolved between ERA and TVA: 1) Did TVA have to reduce or

could the agency simply dilute sulfur dioxide emissions from its plants? 2)

Because TVA was a federal agency, was it require to meet the “procedural, or

only the substantive” requirements of SIRs? 3) What was the most effective way

for ERA to legally bring TVA into compliance in an expeditious manner? (210).

Pollution Reduction or Dilution

The ERA was issued the task of determining if SIRs submitted for approval

included “acceptable pollution control strategies” (Durant, Fitzgeraid, and

Thomas, 1983: 211). Central to the issue was whether Congress intended a

reduction in sulfur dioxide emissions or rather the dilution of concentrations of
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sulfur dioxide in the area surrounding polluting facilities (Durant, Fitzgerald, and

Thomas, 1983). If ERA chose to allow dilution, TVA could comply by using

intermittent control systems (ICS) and construction of tall and “relatively

inexpensive” smokestacks (Durant, Fitzgerald, and Thomas, 1983:211). This

technique would allow TVA to meet NAAQS requirements in the vicinity of their

coal-fired plants (Durant, Fitzgerald, and Thomas, 1983). If ERA chose reduction

over dilution, TVA would only be able to comply using constant control system

(CCS) techniques and using a combination of burning low-sulfur coal and/or

installing scrubber technology at its coal-fired steam plants (Durant, Fitzgerald,

and Thomas, 1983). For economic and technical reasons, TVA attempted to

comply using a combination of ICS and tall stacks and urged the ERA

administrator to approve these techniques as an acceptable method of pollution

control for SIRs in Alabama, Kentucky, and Tennessee (Durant, Fitzgerald, and

Thomas, 1983). As Table 3-1 illustrates, ERA waffled on declaring ICS an

unsatisfactory compliance technique. In fact, in 1972 the ERA promulgated a

rule disallowing ICS, but never officially issued it; ERA reversed its position in

1973 offering a rule to allow ICS and tall stacks for public comment, but the rule

was never issued (Durant, Fitzgerald, and Thomas, 1983). In 1974, ERA denied

ICS as a compatible technique in Kentucky and subsequently announced

regulations mandating CCS as a satisfactory method of pollution control (Durant,

Fitzgerald, and Thomas, 1983). During this time, TVA engaged in a public

relations campaign to promote the benefits of ICS techniques and the negatives
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Table 3-1

Chronology of the First Generation Conflict

Major EventsYear

1970 Clean Air Act of 1970

TVA begins attempts to persuade states and EPA that ICS is superior to CCS
EPA proposes regulation disallowing ICS; calls for CCS techniques
TVA continues public relations blitz against CCS and refuses to apply for state
operating permits from Kentucky, Tennessee, and Alabama
Alabama and Kentucky file suit against TVA for noncompliance with
procedural requirements

TVA submits compliance plans to states asking for ICS and exemption from
sulfur dioxide emissions limits

1972

1973

•  TVA gives antiscrubber testimony at EPA scrubber hearings
•  EPA proposes regulation permitting ICS
•  EPA issues invitations to states to relax pollution regulations in wake of OPEC

oil embargo

•  EPA/rVA Joint Task Force established; report issued outlining outstanding
agency differences

•  TVA state permit position upheld by Sixth Circuit and denied by Fifth Circuit
•  EPA rejects Kentucky proposal allowing ICS
•  TVA files suit against EPA challenging authority to disallow ICS
•  EPA notifies TVA of sulfur dioxide violations; issues regulations outlawing ICS

•  Supreme Court rules EPA has authority to disallow ICS, and that Congress
should clarify federal facility/state permit question

•  Congress enacts CAA of 1977 reaffirming EPA’s positions on CCS and federal
facility compliance

•  EPA issues second notice of violation to TVA without taking enforcement
action

•  Section 304 citizen suit filed against TVA for noncompliance with CAA
•  Marvin Durning becomes new EPA director of enforcement
•  President Carter appoints S. David Freeman to TVA board of directors

•  Interagency negotiations resume
•  Aubrey Wagner and William Jenkins leave TVA board of directors; President

Carter appoints Richard Freeman to TVA board.
•  TVA board approves negotiated settlement

•  EPA and TVA officially approve $1.02 billion dollar settlement in public signing
ceremony.

•  Settlement challenged as inflationary; errors discovered and settlement costs
reduced to $760 million.

1974

1975-

1976

1977

1978

1979-

1980

Source: Durant, Robert F., Michael R. Fitzgerald, and Larry W. Thomas. “When
Government Regulates Itself: The EPA/TVA Air Pollution Control Experience.”
Public Administration Review, May/June 1983, p. 211.
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of CCS (Durant, Fitzgerald, and Thomas, 1983). Once the Kentucky decision

rendering ICS as an unsatisfactory method of compliance was issued, in

September 1974 TVA filed suit in the Sixth Circuit Court challenging the ERA

administrator’s authority to issue such a ruling (Durant, Fitzgerald, and Thomas,

1983). The Sixth Circuit Court upheld ERA’S authority to declare ICS an

inappropriate method of compliance, and despite TVA testimony in favor of ICS,

Congress clarified appropriate pollution control strategies by disallowing ICS in

the Clean Air Act Amendments of 1977 (Durant, Fitzgerald, and Thomas, 1983).

Federal Facility Compliance

Section 118 of the CAA of 1970 specified that federal facilities be subject

to the same federal, state, and local pollution control requirements as any private

facility (Durant, Fitzgerald, and Thomas, 1983). The debate involved whether or

not state governments were authorized under the CAA of 1970 to specify the

procedures by which federal facilities would meet NAAQS and emissions

standards (Durant, Fitzgerald, and Thomas, 1983). In three states where TVA

operated, polluters were required to apply for state permits (Durant, Fitzgerald,

and Thomas, 1983). TVA argued that states authorities could impose air quality

standards, but could not determine procedural requirements for compliance with

emissions standards (Durant, Fitzgerald, and Thomas, 1983). When TVA

refused to apply for permits in Alabama, Kentucky, and Tennessee, in an effort to

force TVA’s compliance with permit procedures Alabama and Kentucky filed
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separate lawsuits in United States District Court in1972 (Durant, Fitzgerald, and

Thomas, 1983). The Federal Sixth Circuit Court ruled TVA must only comply

with “substantive state emission limits,” yet the Federal Fifth Circuit Court

supported ERA determining TVA must comply with substance and procedural

requirements (Durant, Fitzgerald, and Thomas, 1983: 212). In 1976 these

contradictory decisions were settled in the United States Supreme Court, when

TVA’s position was upheld that federal facilities were not subject to state permit

procedures (Durant, Fitzgerald, and Thomas, 1983). The court did suggest that

Congress clarify the intent of the regulation, and Congress responded in the

Clean Air Act Amendments of 1977 by subjecting federal facilities to state permit

regulations and procedures (Durant, Fitzgerald, and Thomas, 1983).

In 1992, Congress passed the Federal Facilities Compliance Act (FCCA).

This act allows states to impose “civil fines on federal facilities” in violation of

environmental laws (Gross, 1993: 691). In regards to toxic waste. Congress has

acknowledged that federal facilities cannot be fully compliant with all laws

because of technological shortcomings and has exempted the Department of

Energy (DOE) from civil liability (Gross, 1993).

Emissions Violation Enforcement

Interagency talks resumed once the Supreme Court decision was handed

down in 1976 with TVA promising to meet sulfur dioxide standards as soon as

possible (Durant, Fitzgerald, and Thomas, 1983). Yet, by spring 1977, TVA had
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still failed to comply and was issued a second notice by EPA (Durant, Fitzgerald,

and Thomas, 1983). Because EPA was deficient in its ability to enforce

sanctions against TVA, a citizen lawsuit consisting of a coalition of eleven citizen

groups and the state of Alabama was filed to bring TVA into compliance with

clean air standards (Durant, Fitzgerald, and Thomas, 1983). In July 1977,

President Carter intervened in the conflict by appointing “TVA critic” S. David

Freeman to the three-member TVA board of directors; Carter followed this action

by appointing Marvin Duming as Deputy Administrator of Enforcement for EPA

(Durant, Fitzgerald, and Thomas, 1983: 213). Freeman initiated a negotiation

with EPA in an adversarial atmosphere and concluded with a settlement (Durant,

Fitzgerald, and Thomas, 1983). TVA board members Aubrey Wagner and Bill

Jenkins refused to approve the agreement and resigned in protest (Durant,

Fitzgerald, Thomas, 1983). In response. President Carter appointed Richard

Freeman to the TVA board, guaranteeing quorum for the three-member board

and the settlement was approved (Durant, Fitzgerald, and Thomas, 1983). The

consent decree sign by Freeman and Freeman on behalf of TVA consisted of a

$1.02 billion clean air settlement (the amount was later declared inflationary and

reduced to $760 million) (Durant, Fitzgerald, and Thomas, 1983).

Citizen Implementation Committee

Section XVII of the consent decree mandated the establishment of an

implementation committee (Castro, 1982). The implementation committee was
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to be composed of plaintiffs from the citizen lawsuit and responsible for

monitoring the implementation of the provisions of the consent decree (Castro,

1982). Some of the criticisms of the implementation committee were that the

representatives on the committee would “usurp the power of TVA to regulate its

own internal affairs and because the plaintiffs were not publicly accountable”

(Castro, 1982: 819-820).

Implications of First Generation Conflict

Scholars who studied the first generation conflict have made several

obsen/ations about the EPA/TVA case in relation to policy implementation.

political conflict, regulation, and the political and legal system in general. Castro

(1982) made six observations concerning the conflict:

The controversy exposed the dangers in centralizing too much1.

power in a monolithic federal bureaucracy (841).

2. The controversy revealed the problems associated with placing

too much reliance on complex technology to solve our ecological

imbalances (841).

3. The controversy illustrated the dynamic interplay between the

checks and balances built into our constitutional system of

government (841).
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The conduct of the litigation reconfirmed the importance of citizen

enforcement of environmental laws as an alternative or adjunct to

4.

exclusively governmental remedies (841).

The consent decree itself demonstrated that it is possible to5.

reconcile self-interest with public interest even among widely

divergent groups (841).

The negotiation process illustrated that a result obtained by6.

pluralistic consensus is much more satisfactory than one

externally imposed through debilitating adversarial litigation

(841).

Many of the implications of the conflict observed by Castro (1982) were

espoused in a study of the EPA/TVA case conducted by Durant, Fitzgerald, and

Thomas (1983). Durant, Fitzgerald, and Thomas (1983) concluded that federal

agencies are vulnerable to regulation by other federal agencies and “can be

made distinctly vulnerable if the Congress or president so desire” (215). This can

occur in three ways; 1) the President can use the power of appointment to place

individuals in key strategic positions within the agencies in question 2) “federal

agencies can be held accountable to the law through timely, context-defining

activities of a concerned president” (for example. President Carter publicly

declared TVA was to become the energy and environmental ‘yardstick’ of the

nation) 3) Congress can pass legislation “compensating for flaws” in the existing

“organizational infrastructure of policy implementation” (215).
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Second-Generation Conflict

By 1983 all TVA plants were in compliance with air quality emission

standards outlined in the consent decree and by 1983-84 the consent decrees in

both Alabama and Tennessee were terminated once all the requirements were

met (TVA Annual Report 1983; TVA Annual Report 1984). The Citizen

Implementation Committee created under the consent decree was dissolved

once the final milestone of the consent decree was reached at the Paradise

facility in Kentucky. By 1984 TVA appeared to be in full compliance with air

quality emission standards outlined in the Clean Air Act.

In 1990, Congress passed the Clean Air Act Amendments creating a

national market for sulfur dioxide (Andrews, 1999). Under the new requirements

of the CAA of 1990, TVA spent more than $1 billion to bring coal-fired plants into

compliance with new federal ‘acid rain’ emission iimits at smokestacks

(Powelson, Knoxville News-Sentinel 17 July 1999: A4). The CAA of 1990

created an emissions trading program by allowing industries to earn “emission

credits” by reducing sulfur dioxide emissions beiow the “minimum allowable

level,” and allowing companies to later sell these credits to polluting companies

having difficulty curbing their emissions (The CQ Researcher, 1997: 205-206).

Between 1995 and 1997 TVA had been a net seller of pollution credits by selling

approximately 25,000 tons of emission allowances per year to Illinois Power Co.,

but in 1997 TVA raised the concerns of environmentalists by purchasing 87,000

tons of emission allowances to replenish its poilution credits (Thomas, Knoxville
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News-Sentinel 27 March 1997: A1). Environmentalists claim TVA facilities have

continually exceeded Clean Air Act requirements, and sulfur dioxide emitted from

TVA’s coal-fired power plants is a major cause of deteriorated air quality in the

Great Smoky Mountain National Park (see for example, Knoxville News-Sentinel

08 June 1994: A12; Davis, Knoxville News-Sentinel 16 September 1997: A1). In

response, in October 1999 Senator Fred Thompson (R-TN) began a hearing by a

congressional panel to discuss pollution in the Smokies (Powelson, Knoxville

News-Sentinel20 October 1999: A4). Dr. Stephen Smith, executive director of

the Tennessee Valley Energy Reform Coalition claims TVA’s 11 coal-fired power

plants are the regions largest industrial polluter and encouraged the

congressional caucus to support legislation recently introduced to require older

coal-fired plants to meet emission standards required of newer plants {Florence

Times Daily 20 October 1999: B4). While TVA has reduced sulfur dioxide

emissions by two-thirds in the last 20 years, TVA critic Dr. Stephen Smith of the

Tennessee Valley Energy Reform Coalition noted that sulfur dioxide emissions at

the four coal-fired plants nearest the Great Smoky Mountain National Park have

increased {Chattanooga Times/Free Press 20 October 1999: A1).

As Table 3-2 illustrates, in November 1999 EPA issued “Notices of

Violation” filing suit in federal court against seven private utilities and issuing an

administrative order against TVA ordering the installation of more emissions

controls {Inside TVA 18 January 2000). EPA alleges TVA and seven other

private utilities made major modifications to older coal-fired plants currently
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Table 3-2

Chronology 1980-Present

Year Major Events

1983 • All TVA plants are in compliance with acceptable air quality
emissions standards (TVA Annual Report, 1983).

• Consent decree in both Alabama and Tennessee cases now

terminated in accordance with their terms (TVA Annual Report,
1984).

• Citizen Implementation Committee expires once the final
milestone of the consent decree is reached at the Paradise

facility in Kentucky.

• Clean Air Act amendments create national market for sulfur

dioxide emissions (Andrews, 1999).

• TVA spends more than $1 billion to bring coal-fired power plants
into compliance with new federal ‘acid rain’ emission limits at
smokestacks (Powelson, Knoxville Afews-Senf/ne/17 July 1997:

1983-

1984

1984

1990

Early
1990s

A4).

1999 • TVA and EPA sign agreement to collaborate on improving
management of natural resources, including air quality, in the
Great Smoky Mountains National Park (Billeaud, Knoxville News
Sentinel 25 August 1999: A8).

•  EPA engages in talks with eight major U.S. utilities to settle a
dispute over changes made to older coal-fired plants that may
have violated the Clean Air Act (Fialka, Wall Street Journal 01
October 1999: B4).

•  EPA issues an administrative order against TVA and files suit
against seven other private utilities alleging violations of clean air
standards. TVA claims this is a dramatic change in the way
regulations have been applied in the past (Mansfield, Associated
Press Newswires 03 November 1999).
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exempt from more stringent emissions requirements because of a “grandfather

clause” in the Clean Air Act exempting older facilities from meeting emission

requirements of newer facilities (Mansfield, Associated Press Newswires 03

November 1999). Older facilities are exempt so long as “their generating

capacity, pollution output or useful life are not increased through new

investments” (Fabi, Reuters News Service 3 November 1999). TVA Fossil

Power Group Executive Vice President Joe Bynum called this regulation ‘“a

dramatic change in how EPA has applied regulations in the past’” and U.S.

Representative Bob Clement of Tennessee says EPA “‘moved the goal posts

midway through the game (as quoted in Adair, inside TVA 09 November 1999).

According to EPA, TVA’s changes to coal-fired power plants require compliance

with the Clean Air Act’s “new source program” and TVA has been “routinely

violating the Act over the last 25 years” (Christenbury et al., TVA’s Response to

Administrative Order. 1). TVA has challenged EPA’s allegations on several

grounds (Christenbury et al., TVA’s Response to Administrative Ordei):

1) “TVA’s projects are not major modifications” (7).

“EPA has not met its burden of establishing a violation of the NSPS (New

Source Performance Standard) modification rule” (31).

“EPA’s order requires actions that are beyond EPA’s authority and are

unfair” (32).

“EPA’s order is inconsistent with sound public policy” (35).

in

2)

3)

4)
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TVA’s Projects Are Not Major Modifications” (Christenbury et al., TVA’s

Response to Administrative Order. 7)

TVA’s argues that projects that occurred at its coal-fired power plants

were not “major modifications,” but consisted of routine maintenance projects

(Christenbury et al., TVA’s Response to Administrative Order 7). Among the

arguments TVA makes in this section of their response to EPA’s administrative

order is that “EPA has applied an unlawful legal standard” and “EPA’s new

interpretation of ‘routine maintenance’ is inconsistent with the law” (Christenbury

et al., TVA’s Response to Administrative Order 8,14). TVA claims the

Environmental Protection Agency requires that “a stationary source that

undergoes a ‘major modification’ is subject to preconstruction permitting under

the ‘New Source Review’ (NSR) program,” and that EPA has confirmed in 1992

Federal Regulation 57 at 32,327 that “the modification rule ‘in no way intends to

discourage [routine] physical or operational changes that increase the efficiency

or reliability or lower operating costs, or improve other operational characteristics

of the unit’” (Christenbury et al., TVA’s Response to Administrative Order 8-9).

TVA argues that the “projects listed in the Order are not subject to PSD

(Prevention of Significant Deterioration) or NSR (New Source Review) permitting”

because they consisted of ‘routine maintenance, repair, and replacement’ and

TVA operated under this understanding (Christenbury et al., TVA’s Response to

Administrative Order 9). In 1971 under the NSPS (New Source Performance

Standard) the term ‘modification’ did not include “‘routine’ maintenance, repair, or
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replacement activity,” and in 1975 EPA further clarified ‘routine’ to mean ‘“routine

for a source category,”’ and as late as 1992 EPA obsen/ed it did not want to

discourage “‘physical or operational changes that increase efficiency or

reliability’” (quoted in Christenbury et al., TVA’s Response to Administrative

Order. 10). Given these definitions, “TVA has always understood that it would be

inconsistent with congressional intent and the common-sense meaning of

‘routine maintenance, repair, and replacement’ to apply the modification rule to

cover projects undertaken to preserve or to optimize the reliability, availability, or

efficiency of a unit” (Christenbury et al., TVA’s Response to Administrative Order.

11). In the past, EPA has not “considered the repair and replacement activity

traditionally undertaken in the past by the utility industry” as an activity that would

“trigger the modification rule” even if the activity involves some “life extension” of

the facility (Christenbury et al., TVA's Response to Administrative Order. 13).

TVA also argues that EPA’s new interpretation is inconsistent with the law

(Christenbury et al., TVA’s Response to Administrative Order). TVA argues the

new interpretation is inconsistent with “the plain language of the regulation”,

“EPA’s previous application of the regulation”, and is contrary to TVA’s more than

fifty years of experience with coal-fired plant operation and maintenance

(Christenbury et al., TVA’s Response to Administrative Order. 14). EPA

contends that various projects were in violation because the project constituted:

1) Large capital expenditures

2) Procedures performed infrequently at the facility
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3) Boiler component redesign/replacement that increased the useful life

of the facility

4) Activities designed to increase or regain lost capacity or extend the

useful life of the unit

5) Replacement of components that were redesigned in a way that

increased emissions (Christenbury et al., TVA’s Response to

Administrative Order. 14)

ERA also contends that any project costing more than $100,000 and involves

replacing a component with a useful life of more than 10 years must take place

under New Source Review (NSR) (Christenbury et al., TVA’s Response to

Administrative Order. 14).

TVA formally requested “case-by-case data and analyses” from ERA on

two separate occasions in November 1999, but ERA claims that information was

already provided to TVA on a previous occasion; to which, TVA claims that ERA

did not provide case-by-case data and did not specify a basis for determining

which ‘major modification’ at each project listed in the administrative order is

subject to NSR permitting requirements (Christenbury et al., TVA’s Response to

Administrative Order. 14-15). TVA states that ERA “now believes that any

activity which restores capacity or reduces outages triggers NSR” essentially

rendering all maintenance projects as “nonroutine,” since the object of

maintenance is to prevent outages and ensure unit reliability (Christenbury et al.,

TVA’s Response to Administrative Order. 15). ERA also contends that projects
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performed “infrequently at the plant” are not routine, prompting TVA to argue this

is contrary to the regulatory language used in the modification rule by EPA in

1974 and TVA contends that “routine” is defined by “industry-wide practices” not

by a “specific activity” at a specific facility (Christenbury et al., TVA’s Response to

Administrative Order. 16). TVA contends that EPA weakest argue rest in EPA’s

assertion that “an activity is nonroutine if it improves the efficiency or restores the

lost capacity of a unit;” TVA argues this is a substantial change in the “long

standing interpretation” where EPA states in Federal Regulation 57 “that it ‘ in no

way intends to discourage [routine] physical or operational changes that increase

efficiency...of the unit’” (as quoted in Christenbury et al., TVA’s Response to

Administrative Order. 17).

TVA further notes, EPA has “failed in its burden of proof of establishing

that each of the projects mentioned in the administrative order constitutes a

violation of the modification rule (Christenbury et al., TVA’s Response to

Administrative Order. 18). EPA did not begin an “emission increase analysis’

before issuing the administrative order; therefore, TVA questions how EPA can

determine TVA’s projects have resulted in a “significant net emissions increase’

(Christenbury et al., TVA’s Response to Administrative Order. 23).
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EPA Has Not Met Its Burden Of Establishing A Violation Of The NSPS

Modification Rule”(Christenburv et al., TVA’s Response to Administrative

Order. 31).

TVA asserts, “maintenance, repair or replacement activity that is routine in

an industrial category is not a modification for NSPS (New Source Performance

Standards) purposes” (Christenbury et al., TVA’s Response to Administrative

Order. 31). Even if the changes to plants were “nonroutine,” “there is no

modification for NSPS purposes unless the post-change emission rate (in kg/hr)

exceeds the maximum hourly emission rate that could have been achieved in a

representative period prior to the change” (Christenbury et al., TVA’s Response

to Administrative Order. 31). According to TVA, EPA has failed to provide a

basis for determining if TVA’s changes violated the modification rule for NSPS

purposes (Christenbury et al., TVA’s Response to Administrative Ordei).

“EPA’s Order Requires Actions That Are Beyond EPA’s Authority And Are

Unfair” (Christenbury et al., TVA’s Response to Administrative Order. 32).

Under the administrative order, TVA is required to 1) “submit a plan for

compliance with nonattainment NSR requirements, 2) conduct an ‘[a]udit for

potential physical changes triggering NSR and NSPS requirements,”’ 3) “to

surrender a number of sulfur dioxide allowances” (Christenbury et al., TVA’s

Response to Administrative Order. 32). TVA argues that EPA has no statutory

authority to issue these requirements (Christenbury et al., TVA’s Response to
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Administrative Ordei). EPA may only issue “Notice of Violations” under NRS

provisions of Section 113 of the Clean Air Act under certain conditions, among

them finding TVA is in violation of the State Implementation Plan (SIP)

(Christenbury et al., TVA’s Response to Administrative Ordei). Where there is

an “applicable SIP, there are no ‘other requirements’ for EPA to enforce in a

nonattainment area” (Christenbury et al., TVA’s Response to Administrative

Order. 33). Also, TVA argues that EPA may only force TVA to “perform acts

specifically authorized by Congress in the CAA” and requirements for TVA to

conduct an audit or surrender sulfur dioxide allowances do not constitute

congressionally authorized actions (Christenbury et al., TVA’s Response to

Administrative Order. 33). TVA believes these actions exceed EPA’s authority

and make these requirements of the administrative order “invalid” (Christenbury

et al., TVA’s Response to Administrative Order 33). Even if EPA has the

authority to force TVA to surrender sulfur dioxide emissions, this would constitute

an “administrative penalty,” and “EPA did not comply with required statutory

procedures for assessing an administrative penalty” (Christenbury et al., TVA’s

Response to Administrative Order 32). TVA asserts that EPA is applying a “new

interpretation” of the rules and is engaging in “retroactive rulemaking” which is

illegal without “clear congressional authorization” (Christenbury et al., TVA’s

Response to Administrative Order 34). If EPA has chosen to issue a “new

interpretation” of existing rules, they failed to give TVA “fair notice” of these

changes (Christenbury et al., TVA’s Response to Administrative Order 34-5).
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TVA further argues that “civil enforcement under the CAA is subject to the

general, Federal five-year statute of limitations” and all alleged violations

occurred more than five years ago (Christenbury et al., TVA’s Response to

Administrative Order: 35).

EPA’s Order Is Inconsistent With Sound Public Policy (Christenbury et al.,

TVA’s Response to Administrative Order. 35).

TVA contends that EPA’s new interpretation is an attempt to further EPA’s

own policy goals by claiming TVA’s activities previously considered routine in the

utility industry are now Illegal; TVA also contends that the new interpretation

“lacks any sense of public responsibility” (Christenbury et al., TVA’s Response to

Administrative Order. 35-6). A delay in bringing units into compliance with EPA’s

new interpretation under the administrative order would “jeopardize the utility

industry’s ability to provide reliable service to the public” (Christenbury et al..

TVA’s Response to Administrative Order. 36). TVA officials also note that the

administrative order could boost electricity rates in the Valley by 14 percent

{Associated Press Newswires 13 December 1999).

EPA’s and Environmentalists’ Response

Environmental groups inside and outside the Tennessee Valley generally

supported EPA’s actions. The U.S. Public Interest Research Group issued a

statement claiming ‘“these eight utilities have thumbed their noses at the Clean
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Air Act. This is just the tip of the iceberg and we expect that further investigation

will uncover even more violations’” (quoted in Fabi, Reuters News Service 3

November 1999). Frank O’Donnell, executive director of the Clean Air Trust in

Washington, D.C., said EPA’s enforcement action “could prevent ‘thousands of

premature deaths, asthma attacks and other pollution-related health problems

linked to pollution from plants’” (quoted in Fialka, Wall Street Journal 04

November 1999: B14). Carol Browner, EPA administrator, stated that more coal-

fired plants would undergo investigation for similar violations of federal clean air

violations (Fabi, Reuters News Service 3 November 1999). Other federal

officials expressed similar sentiments, with Attorney General Janet Reno stating,

“when children can’t breathe because of pollution from a utility plant hundreds of

miles away, something must be done” (Powelson, Knoxville News-Sentinel 04

November 1999: A4). As for TVA claims of routine maintenance, EPA

administrator Carol Browner cited an example of a plant spending $60 million on

five new furnaces said this did not qualify as routine maintenance {Nashville

Tennessean 7 November 1999: A26). Browner further argues the utilities “‘spent

hundreds of millions of dollars modifying these plants—increasing their life and

increasing their pollution, and they did this without applying for permits, without

public notice, and without installing pollution control technology’” (as quoted in

Maryville Times 04 November 1999: A1). An editorial In the Nashville

Tennessean stated that, “what companies are doing is like replacing the engine
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in a 30-year-old car and saying because it has the same old body it’s still an old

car” {Nashville Tennessean 7 November 1999: A26).

EPA claims TVA “flouted” the statutory requirement for obtaining permits

before “pollution-increasing modifications” (Schiffer, United States Court of

Appeals for the Eleventh Circuit, Docket Nos. 00-12310-E and 00-12459-E).

EPA notes the “central legal issue” in this dispute is over the interpretation of

“major modification,” and EPA asserts TVA relied on a “faulty interpretation” of

“physical change” and “routine maintenance” (Jaffe, Initial Brief of EPA

Enforcement 19). EPA believes that the “’modification’ test is very broad” and

exemptions from the modification rule should be “construed narrowly” (Jaffe,

Initial Brief of EPA Enforcement 20). EPA further asserts that the “modification

rule” affects “even the most trivial activities at a facility, such as the repair of a

single leaky pipe” (Jaffe, Initial Brief of EPA Enforcement 21). EPA further

refutes TVA’s claim of “routineness” being determined by industry wide practices

and states “isolated quotations cited by the Respondent [TVA] can not

reasonably be read to stand for, the proposition that whatever is done by industry

is, ipso facto, routine” (Jaffe, Initial Brief of EPA Enforcement 29). EPA also

notes that the SIP of Tennessee requires that “no construction or operation of a

modification of major stationary source occur without first obtaining a permit”

(Smith, Fourth Amended Order and Request for information: 6). EPA also

requests an audit of all projects where a component of a steam-generating plant

with a useful life of ten years or more was “replaced, enhanced, redesigned, or
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otherwise physically altered” between January 1,1977 and December 31,1999

(Smith, Fourth Amended Order and Request for Information: 19).

Response Bv Elected Officials

During the final budget talks of 1999, Republican senators attempted to

add a legislative rider to an unrelated Interior Department spending bill

exempting utilities from clean air lawsuits until the existing case is settled

{Reuters News Service 15 November 1999). Utilities involved in the suit were

seeking to ensure they could perform routine maintenance during the pending

suit, but Attorney General Janet Reno and ERA Administrator Carol Browner

opposed the initiative, and democratic sources claimed the measure would not

be supported by the White House {Reuters News Service 15 November 1999).

Conclusion

This chapter includes the history of the first generation conflict relying on

research conducted by previous scholars, and the chapter includes a history of

the present conflict. The chapter also includes several sections outlining TVA’s

objection to ERA’S regulation over modifications made to coal-fired facilities and

a section discussing the ERA’S and environmentalists’ arguments for the

administrative order issued against TVA. Chapter  4 examines the theoretical

frameworks and assumptions made by the researcher concerning

intragovenmental conflict and regulation in Chapter 2. Chapter 4 also includes
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an analysis of the events of the EPA/TVA case in the context of these

assumptions and frameworks.
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CHAPTER IV

EVENT ANALYSIS

This chapter analyzes the events that have occurred in the EPA/TVA

second-generation case in the context of the theoretical frameworks and

propositions made in Chapter 2.

TVA’s Autonomy

The first proposition made in the study was that government agencies

subject to intragovemmental regulation seek to maintain their autonomy, leading

them to resist any regulation they regard as an unnecessary intrusion.

Specifically, TVA seeks to preserve its autonomy and resist EPA regulation over

air pollution control. The case meets this general assumption; TVA does view

ERA’S regulation as a threat to TVA autonomy. James Q. Wilson (1989) stated

that TVA’s resistance to compliance with the Clean Air Act during the first

generation conflict was partially a result of “the agency’s sense of mission: the

primacy of efficient power production” (194). Wilson (1989) noted, “autonomy is

valued at least as much as resources, because autonomy determines the degree

to which it is costly to acquire and use resources” (195). TVA provides a unique

case for studying autonomy in government agencies because TVA provides its

own financial resources through power generation and bonds rather than

Congressional budget allocations. A threat to TVA’s ability to operate its facilities

in an efficient manner to generate low-cost power would be considered an
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infringement on the agency’s autonomy. Gross (1992) also noted the importance

of autonomy in getting federal facilities to comply with environmental laws,

stating, “agencies may resist compliance because they perceive environmental

regulation as antithetical to their missions” (704). TVA argues in the agency’s

official response to the administrative order that EPA’s actions are “beyond

ERA’S authority” (Christenbury et al., TVA’s Response to Administrative Order.

32). TVA is opposed to EPA’s order to conduct an audit and surrender sulfur

dioxide allowances, because the agency does not feel this is within EPA’s realm

of regulatory authority granted by Congress in the CAA (Christenbury et al.,

TVA’s Response to Administrative Ordei). EPA’s changes could force a 14

percent electric rate increase in the Tennessee Valley, further threatening TVA’s

ability to accomplish one of the agency’s objectives of providing low-cost

electricity (Flessner, Chattanooga Times/Free Press 11 January 2000: C2).

General manager of environmental policy and planning at TVA, John W. Shipp

was quoted as saying the agency was alarmed that EPA was ‘“taking this plant

specific approach’” leading one to suspect TVA views EPA’s interference at

individual facilities an infringement on agency autonomy (quoted in Flessner,

Chattanooga Times/Free Press 11 January 2000: C2).

Expansion of the Conflict

E.E. Schattschneider (1975) observed that conflict is contagious and

“conflicts are frequently won or lost by the success that the contestants have in
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getting the audience involved in the fight” (4). The study made a proposition that

government agencies engaging in adversarial intragovernmental relations

attempt to expand the scope of the conflict to include other administrative and

political actors. The EPA/TVA second-generation conflict meets this proposition.

EPA has gained the support of the justice department, the White House, and a

host of environmental groups in enforcing air pollution control on TVA (see for

example, Powelson, Knoxville News-Sentinel 04 November 1999: A4). TVA has

attempted to gain the support of officials within and outside Tennessee. United

States Senator Bill Frist was quoted as saying, ‘“the victims of this squabble will

be the ratepayers of the Tennessee Valley’” and U.S. Representative Bob

Clement of Tennessee said EPA had ‘“moved the goalposts’” “halfway through

the game” (quoted in Inside TVA 09 November 1999). Congress members in

support of TVA’s position attempted to pass a legislative rider to “exempt electric

utilities from clean air lawsuits until a pending case is settled” {Reuters News

Service 15 November 1999). The study also made a proposition that as the

scope of the conflict expands, the ability of the original agencies to control the

final outcome will be reduced Schattschneider (1975) agreed noting, “the

expansion of conflict may have consequences that are extremely distasteful to

the original participants” (15). The case at the time of this writing has not

reached a conclusion, so the fulfillment of this assumption is more difficult to

determine in this case. Yet, one could hypothesize that EPA and TVA would
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have a more difficult time of controlling the outcome of a conflict involving the

courts and Congressional action.

Theoretical Frameworks

The study posited in Figure 2-2 that second-generation intragovernmental

conflict is a factor of the implications of the first generation conflict, social,

political, and economic forces, and technological developments. Generally, the

second-generation case seems to support this framework. The implications of

the first generation conflict reveal that EPA can hold TVA accountable to air

pollution control regulations. The social, economic, and political forces affecting

EPA and TVA include environmental groups, pressure from the executive branch

and Congress, the courts, and the threat of increasing electricity rates in the

Tennessee Valley that could result from the current regulation. Lawmakers in the

1970s anticipated that older coal-fired plants would eventually “wear out in a

decade or so,” but technological advancements have allowed the facilities to last

longer than expected, preventing their replacement by newer, cleaner-burning

plants (Fialka, Wall Street Journal 04 November 1999: B14).

Figure 2-1 states that first generation originated at the local level and

expanded to the national level. Second-generation conflict evolved at the

national level and expanded to the local level. This framework is more difficult to

support in the EPA/TVA case. While the national level conflict is far more

prominent in the second-generation case than in during the initial conflict in the
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late 1970s, a local dispute over utilities’ major modifications does exist. EPA

Administrator Carol Browner and Attorney General Janet Reno have denounced

the utility industry’s modifications indicating a strong national level involvement in

the dispute (see for example, Fialka, Wall Street Journal 04 November 1999).

While the TVA case does lean towards the origination of the confiict at the

national level, this is not generalizable to second-generation conflict in generai,

or even to the other utilities involved in the present conflict.

American Eiectric Power (AEP), one of seven private utilities targeted by

EPA under the same allegations, was sent a letter by environmentalists just days

before EPA issued there administrative order against TVA and filed suit against

seven private utilities, including AEP {Roanoke Times and World News 30

October 1999), Nancy Marks, an attorney representing the Natural Resources

Defense Council Inc. stated, ‘“our letter invites AEP to contact us to discuss

these problems before we file a complaint in federal district court’” (quoted in

Roanoke Times and World News 30 October 1999). The letter alleges that 11 of

AEP’s plants “violated the Clean Air Act by faiiing to install modem pollution

controls when they were rebuilt” {Roanoke Times and World News 30 October

1999).

The AEP example demonstrates that actions against the utility industry by

EPA was not unilateral but received the support of and was accompanied by

legal challenges by environmental groups. It is more difficult to ascertain

whether the Nationai Resources Defense Council Inc. received support or
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information from EPA, since the AEP case is not with the focus of this case

study.

Conclusion

O’Leary et al. (1999) observed that environmental conflict is traceable to

three sources: “differences in values and worldviews,” “conflicting interests,” and

“technical uncertainty” (196-197). The EPA/TVA conflict is demonstrative of

conflicting interests in interpretation of the modification rules and methods of

pollution abatement, as well as a difference in what each agency values because

of its organizational mission.

This chapter focused on examining the events that occurred in the recent

EPA/TVA conflict in the context of the theoretical frameworks and propositions

made in this study with regards to intragovenmental conflict and regulation. The

study concluded that the case followed the propositions discussed in Chapter 2

regarding intragovemmental. Chapter 5 examines the conflict in its relation to

the public interest.
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CHAPTER V

IMPLICATIONS FOR THE PUBLIC INTEREST

This chapter explores the implications the EPA/TVA conflict has on the

public interest. The chapter also examines the implications this conflict as on

regulatory agencies and regulated agencies..

Implications for Regulatory Agencies

In his study of the first generation EPA/TVA conflict, Robert F. Durant

(1985) concluded, “that federal regulators should not expect sister agencies to be

more compliant or less formidable enforcement targets than their counterparts m

the private sector” (133). Durant’s (1985) observation is true for the second-

generation EPA/TVA case under examination in this study. TVA has resisted

EPA enforcement efforts under the premise that the administrative order is a

reinterpretation or new interpretation of an existing regulation. In the present

case, TVA has zealously refuted EPA’s allegations and challenged EPA’s

authority in the same vain as the private utilities allegedly in violation of similar

major modification rules.

Durant (1985) also observed that the success of regulated agencies

partially depends upon their ability to marshal political support as the conflict

expands. TVA gained the support of some congressional members when a

legislative rider was nearly attached to an unrelated bill in Congress that would

prevent the EPA from penalizing power plants already being sued for clean air
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violations and would exempt utilities from clean air lawsuits until a pending case

has been settled {Reuters News Service 15 November 1999; Reuters News

Service 16 November 1999). EPA gained the support of the Attorney General

Janet Reno and the White House in opposing the rider and preventing its

adoption. If regulated agencies are to be successful, they must gain political

support outside the agency as the scope of a conflict expands. EPA’s ability to

gain support from the executive prevented TVA and private utilities from

undermining EPA’s regulatory authority.

EPA has also been effective in gaining political support from

environmentalists within the Tennessee Valley and the Great Smoky Mountains

National Park {Maryviiie Times 04 November 1999: A1). Environmentalists hope

that further restrictions on TVA’s sulfur dioxide emissions will ease the

deteriorating air quality in the Smokies. Citizen support is an important part of

EPA’s ability to gain political support in the Tennessee Valley to prevent TVA

from skirting the enforcement order via legislative intervention.

The case also raises questions of regulatory efficiency and fairness in a

federalist system. In James Q. Wilson’s (1989) discussion of the Clean Air Act

and State Implementation Plans (SIPs), he observed, “this arrangement—

national goals, state implementation—is a common feature of federalism in the

United States” (287). When an environmental group threaten American Electric

Power (AEP) with a lawsuit over the same allegations EPA made to the private

utility (and TVA) concerning unauthorized modifications, AEP urged
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environmentalists to ‘“ask state environmental agencies that have jurisdiction

over those power plants and they’d be surprised to hear we are in violation of the

Clean Air Act’” (as quoted in Roanoke Times and World News 30 October 1999).

TVA echoed similar sentiments regarding EPA’s authority to “‘prohibit the

construction or modification’ of a major source” only if EPA finds the state is not

in compliance with the New Source Review (NSR) program (Christenbury et al

TVA’s Response to Administrative Order. 33). Since EPA did not discover

“widespread SIP violations,” TVA charges they cannot proceed with prohibition of

construction or modification (Christenbury et al., TVA’s Response to

Administrative Order 33).

If TVA’s and AEP’s assertions are correct, federal regulatory agencies are

placed in a difficult environment for compliance enforcement if their state agency

counterparts find no violations. EPA could be overstepping its administrative

bounds by interfering with modifications and permitting if State Implementation

Plans (SIPs) are acting in compliance with the law. The dilemma raises the

same difficult questions, if state agencies are subjected to tremendous local and

state political pressure and allow some violations, how does EPA determine the

state as a whole is not in compliance with NSR and is not enforcing SIP

requirements?

Regulatory agencies must operate in a difficult political and legal

environment. Successful regulation often depends on the agency’s ability to

gamer support from interest groups, legislators, and the executive. This second-
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generation case, though unsettled, follows this logic. EPA has received the

support of the executive and TVA (and private utilities), in turn, have sought the

support of Congress in granting relieve during this legal battle. The outcome will

most likely be decided in a federal or even the Supreme Court; an environment

that is familiar to both parties involved.

Implications for Regulated Agencies

TVA’s interaction with EPA represents several implications for regulated

agencies. As the first-generation conflict demonstrated, TVA’s status as a

federal agency does not exempt it from being held accountable to the law by a

sister agency. TVA was unable to rely on Its expertise in the utility industry as a

shield from regulatory interference. If EPA engaged in retroactive rulemaking,

the regulation raises questions of fairness to regulated agencies. The case

provides an example of a regulatory agency forcing retroactive requirements on

the regulated; leading one to question the options available for a regulated

agency to defend its autonomy. Regulated agencies subjected to retroactive

rulemaking or rulemaking that oversteps the regulatory authority granted to the

regulating agency have several means of recourse. TVA believes EPA has

engaged in retroactive rulemaking and is operating beyond its statutory authority,

prompting TVA to expand the conflict to other political actors within and outside

of the Tennessee Valley. TVA responded by gaining political support from with
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the State of Tennessee, the Tennessee Valley, and joined private utilities in

seeking relief from Congress.

TVA feels its many years of experience in utilities construction and

modification grants it an expertise in the area that EPA does not possess.

Wilson (1989) points out that an agency can increase its autonomy “by

minimizing the number of external stakeholders and bureaucratic rivals and

maximizing the opportunity for agency operators to develop a cohesive sense of

mission” (183). TVA has developed a cohesive sense of mission, especially low-

cost power production, but the number of external stakeholders has increase.

Because the negative externalities of air pollution are often felt miles away, the

stakeholders concerned with pollution are often residing in neighboring states.

This prevents TVA from controlling and/or minimizing the number of

stakeholders. While TVA’s has no bureaucratic nvals seeking to produce electric

power, it does have a rival in EPA that seeks to determine the organization’s

operating procedure for producing electric power as it pertains to pollution

control. TVA is also faced with a threat of restructuring in the electric utility

industry that could increase competition from private utilities (TVA Annual Report,

1999).

Regulated agencies must also be well staffed to handle a multitude of

legal challenges to the agency’s autonomy. Because TVA has engaged in

intragovemmental conflicts with EPA in the past and because TVA has received

a variety of legal challenges over the agency’s history, TVA may be more
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equipped to handle challenges than other regulated agencies. TVA’s experience

of working in an adversarial environment allows the agency to respond quickly

and effectively to legal and political challenges.

This case demonstrates that regulated agencies subjected to

intragovemmental regulation can seek redress if the agency views the regulation

as unfair or illegal. This allows regulated agencies to counteract the ambition of

regulatory agencies in a true Madisonian fashion.

Implications for the Public Interest

Regardless of one’s opinion on TVA’s allegations of EPA’s reinterpretation

or new interpretation of an existing rule, TVA’s challenge to the regulation is

beneficial to the public interest. Durant (1985) observed regulatory challenges

“because they are so controversial and noteworthy—can bring the sustained

attention of elected officials to bear on the unintended consequences of public

policies” (144). TVA’s and the private utilities’ challenge to the regulation

expanded the scope of the conflict to the United States Congress a month after

the conflict began. This regulatory challenge could result in several outcomes. If

the courts find EPA’s action beyond the agency’s authority, Congress can

remedy the problem of modifications by clarifying or rewriting the modification

rule just as Congress clarified constant control system (CCS) technology and

federal facility compliance when Congress passed the Clean Air Act of 1977.
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If EPA did engage in a reinterpretation of an existing regulation, TVA’s

challenge allows the public an opportunity for education on the controversy.

EPA’s faiiure to provide adequate public notice of a reinterpretation/new

interpretation was remedied by the many challenges the agency received. If TVA

is in violation, the expansion of conflict allows citizens knowledge of these

violations. The conflict may allow the courts to issue a ruling on the legality of

EPA’s actions.

The dissolution of the Citizen Implementation Committee once the consent

decree terms were met at the end of the first conflict, left environmentalists

without a direct method of bureaucratic oversight. The impiementation

committee allowed concerned citizens to oversee and provide input to TVA’s

compliance efforts. Perhaps another implementation committee could be used to

insure TVA’s modifications are within the realm of administrative legal standards.

Conclusion

The EPA/TVA second-generation case represents that the adversarial

relationships of intragovemmental regulation have changed very little since the

first generation conflict between the two agencies. TVA’s challenge to EPA does

represent a viable check on the authority of the regulatory agency’s actions and

brings the conflict to the attention of citizens and political actors.
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CHAPTER VI

SUMMARY AND CONCLUSION

Chapter 6 summarizes the findings of the study and the conclusions

reached. The chapter includes further questions raised that are beyond the

scope of the current study and predictions of a possible outcome of the conflict.

Summary

This case examined the Environmental Protection Agency’s regulation of

the Tennessee Valley Authority of air pollution control. Using EPA’s regulation of

TVA as the analytical focus, this study focused on two objectives:

1. To understand if government can regulate itself in the public interest by

examining the EPA and TVA intragovernmental conflict;

2. To examine how second-generation conflict differs from first generation

conflict in the EPA and TVA.

The study revealed the government could regulate itself in the public

interest in the EPA/TVA case. The study also discovered that second-generation

conflict only differs slightly from first generation conflict in the EPA/TVA case.

The pressure from the national level government was more intense in the second

case and the conflict appears to partially originate at the national level. However,

this was not generalizable to the other utilities involved in the conflict.

The study also made several propositions regarding intragovernmental

conflict:
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Government agencies subject to intragovernmental regulation seek to

maintain their autonomy, leading them to resist any regulation they

1.

regard as an unnecessary intrusion. Specifically, TVA seeks to

preserve its autonomy and resist the EPA regulation over air pollution

control.

Government agencies engaging in adversarial intragovernmental2.

relations attempt to expand the scope of the conflict to involve other

administrative and political actors.

3. As the scope of the conflict expands, the ability of the original agencies

to control the final outcome will be reduced.

The study revealed that the second-generation conflict between EPA and TVA

met'^of these assumptions.

Conclusion

This case study served as an exercise in theory building. The study

confirmed many of the assumptions and observations made by previous scholars

with regards to intragovernmental conflict and regulation. While the nature of a

case study limits its external validity, the second-generation conflict is

representative of the conflict that occurs when federal agencies pursue disparate

public policies and their agency missions place them at odds. The study further

represents the importance of autonomy to federal agencies, and the importance

of other actors (i.e. the courts. Congress, the White House) as the conflict
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expands. Generally, the case demonstrates that regulated agencies can defend

themselves against regulation that threatens their autonomy through expansion

of the conflict and the legal system.

Specifically, the case represents an excellent example of the unintended

consequences of a law. Lawmakers and environmentalists believed that older-

coal fired plants would be replaced with newer facilities within a decade or so of

the Clean Air Act of 1970, so utilities were allowed to grandfather older-facilities

and exempt them from new clean air standards. By the year 2000, much to the

chagrin of environmentalists, the coal-fired plants are still operating at full

capacity thanks to modifications to maintain operating capacity. TVA’s claims

indicate possible compliance with the letter of the law, but the agency appears in

violation of the spirit of the law regarding the grandfather clause for older coal-

fired steam plants. The EPA, due to internal executive branch pressure and

pressure from environmental groups, enforced the modification rule to attempt

gain compliance from TVA and private utilities in bringing older plants into

compliance with newer clean air requirements. One EPA official speaking on a

conditional of anonymity conceded TVA has made a commitment to reducing

pollution and “they have been out front trying to make commitments to spend

money to bring these pollutants down” {Maryville Times 04 November 1999: A1).

The allegation of environmental degradation at the hands of utilities is also

coming in an election year with noted environmentalist and Vice-President Al

Gore of Tennessee as the probable Democratic nominee for president. The
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I

ERA’S and the Attorney General’s pursuit of TVA would possibly be less zealous

and substantially different in a non-election year or under a pro-business

Republican administration.

At the conclusion of this study, the conflict between ERA and TVA remains

unsettled. The conflict will inevitably reach resolution as the scope of the conflict

expands to the courts and Congress. The possible outcomes include Congress

offering clarification of the modification rule or passage of a new law requiring

utilities to meet new clean air standards and modification procedures when

engaging in specific construction projects on coal-fired plants. The courts may

also issue a ruling on the accusations made against TVA and the private utilities

clarifying ERA’S authority. The conflict between ERA and TVA is likely to be

settled in the Supreme Court, just as the Supreme Court intervened in stages of

the first generation conflict.

In order to fully understand this conflict, further research must be done to

answer questions not fully examined in this case study. Through interviews with

key actors in TVA, ERA, state environmental agencies, and citizen groups, future

scholars may better understand the dynamics involved in this conflict. An

examination of TVA and ERA interaction over water and other forms of pollution

regulation would reveal whether interaction in this case between the agencies

was an aberration or the norm. Future scholars could also examine more

thoroughly the financial impact of compliance on TVA, and what implications

restructuring in the electric utility industry has on TVA’s willingness to comply
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with ERA’S demands. Examining these questions could provide a better

understanding of intragovernmental conflict and regulation.
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