ASHES TO ASHES FOR THE FREE EXERCISE OF RELIGION:

THE TROUBLED LIFE AND SLOW DEATH OF A FIRST AMENDMENT FREEDOM

J. Stephen Clark

Undergraduate Thesis for

College Scholars and Tennessee Scholars

University of Tennessee

December, 1991




TABLE OF CONTENTS.

INTRODUCTION. . . « « o v v o v v o 0 v e e s e e e e e e e e e
§ 1. FREE EXERCISE STRICT SCRUTINY AND ITS PROBLEMS. . . . . . . . . . . . 8
§ 2. THE ORIGINS OF FREE EXERCISE STRICT SCRUTINY. . . . . . . . . . . . . 17
§ 3. THE RISE OF FREE EXERCISE STRICT SCRUTINY. . . . . . . . . . . . . . 38
8 4. THE EROSION OF FREE EXERCISE STRICT SCRUTINY. . . . . . . . . . . . . 71
§ 5. THErDEMISE OF FREE EXERCISE STRICT SCRUTINY. . . . . . . . . . . . 108

CONCLUDING REMARKS. . . .+ . « . « o o v o v v v o v v v e v e e v e v e 115



INTRODUCTION.

The first amendment to the United States Constitution secures religious
liberty, commanding that "Congress shall make no law respecting an estab-~
lishment of religion, or prohibiting the free exercise thereof. . . M The
proper scope of the first provision, the establishment clause, 1is disputed,2
but it generally prevents government from discriminating on the basis of

religion, financially supporting religion, or requiring adherence to an

official religion. At the center of public debate over such issues as school

1U.S. Const. amend. I. The first amendment applies as a restriction
against actions only of the federal government, see Permoli v. First Munici-
pality of New Orleans, 44 U.S (3 How.) 589 (1845) and Barron v. Mavor of
Baltimore, 32 U.S. (7 Pet.) 254 (1833). However, through a series of Supreme
Court rulings culminating in the 1940's, the due process clause of the four-
teenth amendment {"No state shall . . . deprive any person of life, liberty,
or property, without due process of law. . . ." U.S. Const. amend. XIV, § 1,
cl. 3) gradually "absorbed" the first amendment into its meaning, so the
fourteenth amendment restricts state actions in precisely the same way the
first amendment restricts those of the federal government. See Everson v.
Board of Fducation, 330 U.S. 1 (1947) (upholding local school board's reim-
bursement of parents for costs of transporting children to public, private,
and parochial schools via public transportation system), Cantwell v. Connecti-
cut, 310 U.S. 296 (1940) (striking down licensing requirement for door-to-door
solicitation), Hamilton v. Regents of the University of California, 293 U.S.
245 (1934), Pierce v. Society of Sisters, 268 U.S. 510 (1925), and Jacobson v.
Massachusetts, 197 U.S. 10 (1905)

2Compare, e.g., Everson v. Board of FEducation, 330 U.S. 1 (1947), Engle
v. Vitale, 370 U.S. 421 (1962) (striking down nominally voluntary recitation
of state-written prayer in public schools), School District v. Schempp, 374
U.S. 203 (1963) (striking down nominally voluntary Bible readings and recita-
tion of Lord's Prayer in public schools), and Lemon v. Kurtzman, 403 U.S. 602
(1971) (striking down public salary supplements of teachers in parochial
schools) with Lynch v. Donnelly, 465 U.S. 668, 687-699 (1984) (0'Connor, J.,
concurring) and Wallace v. Jaffree, 472 U.S. 38, 91 (1985) (Rehnquist, J.,
dissenting).
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prayer3 and educational voucher systems,4 the establishment élause is proba-
bly the higher-profile of the two provisions. But the second one, the free
exercise clause, is an important protector of religious liberty in its own
right, "[flor despite a general harmony between the two religious clauses

., the Free Exercise Clause no doubt has a reach of its own."5 While the
proper interpretation of this clause too is debated,6 it generally prevents
government from interfering with an individual's preferred form of worship.
In highly simplified terms, the establishment clause prohibits government from
forcing adherence to a particular religion, and the free exercise clause
prevents government from obstructing adherence to a freely chosen religion,

Two general schools of thought have developed opposing uiews of the

proper interpretation of the free exercise clause. By 1940\ mostj everyone
agreed on two points: to meet the requirement of the free exercise clause,

legislation had to have a secular purpose and had to be generally applica-

3See, e.g., School District v. Schempp, 374 U.S. 203 (1963)

4See, e.g., Committee for Public Education v. Nyquist, 413 U.S. 756
(1973) (striking down state policy providing tax deductions to parents who
send their children to parochial schools)

Seillette v. United States, 401 U.S. 437, 461 (1971)

6Compare, e.g., Minersville School District v. Gobitis, 310 U.S. 586,
601 (1940) (Stone, J., dissenting) (upholding mandatory flag salute in public
schools against free exercise challenge by Jehovah's Witnesses), Braunfeld v.
Brown, 366 U.S. 599, 610 (1961) (Brennan, J., dissenting) (upholding applica-
tion of Sunday Closing Law to orthodox Jewish merchant), Sherbert v. Verner,
374 U.S. 398 (1963) (overturning denial of unemployment compensation to
Seventh-Day Adventist terminated because of refusal to work on Saturdays),
Wisconsin v. Yoder, 406 U.S. 205 (1971) (exempting Amish from compliance with
compulsory secondary education law), and Employment Div., Dep't of Human Res.
v. Smith, 110 S.Ct. 1595, 1606 (1990) (0'Connor, J., concurring in result)
(upholding denial of unemployment benefits to Native American terminated for
sacramental use of peyote) with Gobitis, 310 U.S. at 586, Braunfeld, 366 U.S.
at 599, Thomas v. Review Board, 450 U.S. 707, 720 (1981) (Rehnquist, J.,
dissenting) (striking down denial of unemployment benefits to Jehovah's
Witness who quit his job when transferred to department producing tank
turrets), and Smith, 110 S.Ct. at 1595.



Introduction. 3

ble.7 In other words, legislation violated the free exercise clause if its
purpose was the suppression or regulation of religious practices or if it
discriminated on the basis of religion. Courts would strike down legislation
that did not meet these standards. The primary disagreement in the free
exercise field has centered around cases in which a religious adherent
challenges a secular, general law that meets these standards vet still
interferes with his ability to practice his religion.8
Some judges and legal scholars believe that the free exercise clause
often requires courts to exempt religious objectors from compliance with

general laws that interfere with their religious practices.9 Justice Brennan

described this pro-exemptions view as '"'mothing more than the governmental

7See, e.g., Cantwell v. Connecticut, 310 U.S. 586 (1940) and Minersville
School District v. Gobitis, 3109 U.S. 586 (1940)

8See, e.g., Employment Div., Dep't of Human Res. v. Smith, 110 S.Ct.
1595 (1990), Thomas v. Review Board, 450 U.S. 490(1981), Wisconsin v. Yoder,
406 U.S. 205 (1972), Sherbert v. Verner, 374 U.S. 398 (1963), Braunfeld v.
Brown, 366 U.S. 599 (1961), Minersville School District v. Gobitis, 310 U.S.
586 (1940)

9Infringements of free exercise can take two forms. Legislation may
interfere with religious beliefs or with religious conduct, including both
religiously motivated actions and abstinences. Since the Court's first
significant free exercise case, it has consistently held that the Constitution
protects religious belief absolutely but provides only qualified protection
for religiously motivated conduct. For instance, Justice Roberts once wrote
that "the [first almendment embraces two concepts,--freedom to believe and
freedom to act. The first is absolute but, in the nature of things, the
second cannot be. Conduct remains subject to regulation for the protection of
society." Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940) (footnote
omitted). 1In general, governmental interference with religious beliefs is
never justified and is unconstitutional. See also Emplovment Div., Dep't of
Human Res. v. Smith, 110 S.Ct. 1595, 1599 (1990), Sherbert v. Verner, 374 U.S.
398, 402-03 (1963), and Reynolds v. United States, 98 U.S. 145, 164 (1879)
("Congress was deprived of all legislative power over mere opinion, but was
left free to reach actions which were in violation of social duties or
subversive of good order."). Consequently, the debate over free exercise
exemptions concerns only instances when legislation interferes with religious-
1y motivated conduct. Issues surrounding free exercise protection of reli-
gious beliefs are beyond the scope of this paper.
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obligation of neutrality in the face of religious differences. 0 por
at least some of the advocates of this position, the pro-exemptions view is
based on an assumption that the democratic process is structurally tilted in

1 Democratic governments, according to

favor of mainstream religious sects.
this outlook, will not normally pass a law interfering with mainline religious
practices, but they may unknowingly enact legislation that obstructs the

exercise of minority faiths. For instance, when Congre

gvided for the use
social security numbers in its Food Stamp program, i Aid not realize
that using a unique identifier would interfere with the—spiritual development
of some Native Americans for whom a number would be used.12 Legislative
bodies do not commission religious-impact statements for every bill they pass.
Under a pro-exemptions view, the free exercise clause would often correct
these oversights by excusing religious objectors from compliance with laws
interfering with their unconventional reliéious practices.13 0f course, the
clause would also secure free exercise of religion when an insensitive or even
oppressive legislature enacted a secular, general law fully aware that its

provisions would obstruct the religious practices of some sects. The center-

piece of this interpretation of the free exercise clause is a constitutional

'Osherbert v. Verner, 374 U.S. 398 (1963)

11See S.D. Smith, The Restoration of Tolerance, 78 Calif. L. Rev. 305
(1990)

125¢e Bowen v. Roy, 476 U.S. 693 (1986) (upholding against free exercise
challenge use of social security number in certain governmental programs)

13Not even Justices Brennan or Marshall, however, would have exempted
Native Americans from laws requiring government to use social security
numbers. Id.
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right to exemption from religiouslv burdensome laws regardless of the motives
of the legislative body which enacted them. 14
Other judges and legal scholars, however, argue that government fulfills
its "obligation of neutrality" merely by enacting generally applicable,
secular l.aws,15 They condemn exemptions as special treatment for minoritv
religious sects, rather than ”neutrality."16 They also believe that the
broad religious diversity of the United States makes any svstem of religious
exemptions unmanageable.17 Religious minorities could use the democratic
process to gain statutory exemptions: These judges and scholars would respect

any legislatively enacted system of exemptions. They simply do not believe

that cutting exceptions from general laws is a proper role for the judicia-

ry.18

The U.S. Supreme Court has considered the issue of exemptions from the
time of its first significant free exercise case in 1879.19 Though initial-
ly critical of the pro-exemptions view, the Court gradually adopted it. 1In

1940, the Court's free exercise doctrine began evolving toward an eventual

14See, e.g., Thomas v. Review Board, 450 U.S. 707 (1981), Wisconsin v.
Yoder, 406 U.S. 205 (1971), and Sherbert v. Verner, 374 U.S. 398 (1963)

15Ehployment Div., Dep't of Human Res. v. Smith, 110 S$.Ct. 1595 (1990),
Bowen v. Roy, 476 U.S. 693 (1986) (Burger, C.J., plurality opinion), Thomas v.
Review Board, 450 U.S. 707, 720 (1981) (Rehnquist, J., dissenting), and P.
Kurland, Of Church and State and the Supreme Court, 29 U.Chi.L.Rev. 1 (1961)

165ce, e.g., Sherbert v. Verner, 374 U.S. 398, 422 (1963) (Harlan, J.,
dissenting)

17See, e.g, Employment Div., Dep't of Human Res. v. Smith, 110 S.Ct.
1595, 1605 (1990)

1SSee, e.g., West Virginia State Board of Education v. Barnette, 319
U.S. 624, 651 (1943) (Frankfurter, J., dissenting)

19Reynolds v. United States, 98 U.S. 145 (upholding federal anti-
polygamy statute against Mormon's free exercise challenge)
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o
acceptanc e constitutional right to religious exemptions,

21

20 and in 1963,

the Court granted its first free exercise exemption. By 1981, the Court
had solidified the pro-exemptions approach, known as strict scrutiny, in the
free exercise field.Z22

; However, problems with the doctrine had been apparent since at least
1963, and they became increasingly obvious during the 1980's. Partly as a
result of these problems and partly because of ideological shifts among the
justices, the Court came full circle in Employment Div., Dep't of Human Res.
v. Smith (Smith II) (1990) and abandoned both strict scrutiny and the pro-
exemptions position in the free exercise field.23

In Smith II, two Native Americans challenged, as a violation of free

exercise, Oregon's denial of their request for unemployment compensation.
Their employer, a private drug rehabilitation organization, had fired them
when it learned of their sacramental use of the illegal24 drug peyote.
Oregon denied their request for unemployment compensation, deeming their
pevote use "misconduct." The Oregon Supreme Court eventually ruled that the
free exercise clause demanded that sacramental use of peyvote had to be
exempted from the "misconduct' provision of thekcompensation regulations. But
Oregon appealed, and in 1990, the U.S. Supreme Court ultimately upheld the

state's denial of benefits.

2OChntwe11 v. Connecticut, 310 U.S. 586 and Minersville School District
v. Gobitis, 3109 U.S. 586

21sherbert v. Verner, 374 U.S. 398

22Thomas v. Review Board, 450 U.S. 707

23EMployment Div., Dep't of Human Res. v. Smith, 110 S.Ct. 1595

24Several western states, no doubt respectful of the religious practices
of their Native American residents, had provided statutory exemptions from

their drug laws for the sacramental use of peyote. See Smith II, 110 S.Ct. at
1606



Introduction. 7

Smith Il was notable not so much because of its result but because it
radically altered the method of adjudicating most free exercise claims. In
short, it virtually eliminated constitutionally compelled religious exemptions
and repudiated free exercise strict scrutinv. It represented one of those
remarkahle moments in constitutional history when a Supreme Court minority's
position, developed in previous opinions, overtakes a former majority's views
and becomes the new rule of constitutional law. While not directly overruling
any precedents, the decision in Smith II so narrowed and reinterpreted
previous rulings that the new doctrine it established virtually supplanted the
pro-exemptions position embodied in the strict scrutiny approach.

This paper focuses on the erosion of strict scrutiny in the 1980's and
attempts to explain how it happened. It is divided into five sections.
Section one presents a detailed definition of strict scrutiny and explains
some of its problems. Section two examines the background which led to the
eventual establishment of strict scrutiny in the free exercise field in 1963.
Section three explains how strict scrutiny was firmly installed as a free
exercise doctrine in several cases from 1963 to 1981. Section four analyzes
the erosion of free exercise strict scrutiny during the 1980's. And Section
five illustrates its practical elimination in 1990. Finally, the paper con-

cludes with some notes about the state of the free exercise clause after 1990,



§ 1. FREE EXERCISE STRICT SCRUTINY AND ITS PROBLEMS.

By requiring the courts to grant religious exemptions, strict scrutiny
theoretically provided a very high level of protection for religiocus minori-
ties. But the doctrine's comprehensive nature created serious problems that
rendered the Supreme Court a less-than-zealous protector of religious liberty.
In fact, after introducing strict scrutiny into the free exercise field in
1963, the Court declined to exempt religious objectors in many of the cases in
which it heard free exercise challenges to general legislation.25 This less
than powerful record of judicial review suggests that the members of the
Court, even those who most ardently supported free exercise strict scrutiny,
had difficulties with the doctrine.

Several characteristics defined the doctrine of strict scrutiny in the
free exercise field. When the Court formulated the approach in 1963, it was
consolidating several judicial standards that had appeared separately in
previous free exercise cases. In those cases the Court had begun to require
government to meet two distinct criteria in order to justify an infringement
of free exercise rights. 1In addition to the secular-purpose and general-
applicability standards mentioned previously, the Court sometimes required

n26

that legislation be "narrowly drawn to achieve its goal while minimizing

25See, e.g, Bowen v. Roy, 476 U.S. 693 (1986), United States v. Lee, 455
U.S. 252 (1982), and Gillette v. United States, 401 U.S. 437 (1971)

26E.g., Murdock v. Pennsylvania, 319 U.S. 105, 116 (1943)
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any interference with religious practices. This rule later became known as

the requirement of "least restrictii;/mﬁans"27 because it required govern-

\
\

ment to design its policies so that’fheyﬂuéed the legislative means which were
least restrictive of religious exercise vet still able to fulfill the legis!a-
tive end sought. 1In other cases the Court mentioned a fourth criterion. An
interference with religious practices would be unconstitutional unless
permitting the practices would substantially undermine government's ability to
achieve some secular goal that it was seeking to fulfill.28 Allowing the
religious practice would have to do more than merely inconvenience government.
Sometimes the Court stated a variation of this criterion, asserting that the
secular goal itself had to be very important if the Court were to permit an
interference with religious exercise.z9 Either formulation would require
government to show an important reason for interfering with religious practic-
es, a reason that the Court evenfually labelled a "compelling state inter-
est."30
It was not until the 1960's and 1970's, however, that the Court applied
both the least-restrictive-means and compelling-interest standards in the same
free exercise case. Only in Sherbert v. Verner (1963)31 did the two crite-
ria begin to coalesce into free exercise strict scrutiny, a comprehensive
method for analyzing the constitutional challenges of religious objectors.

Strict scrutiny had developed at an earlier date in other constitutional

27g.g., Thomas v. Review Board, 450 U.S. 707, 718 (1981)

28See, e.g., West Virginia State Board of Education v. Barnette, 319
U.S. 624, 639 (1943)

29See, e.g., Minersville School District v. Gobitis, 310 U.S. 586, 595
(1940)

3OBraunfeld v. Brown, 366 U.S. 599, 613 (1961) (Brennan, J., dissenting)

31374 u.s. 398
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fields, such as equal protection, but the Court did not begin using it to
grant free exercise exemptions from general laws until 1963.33 In fusing

the least-restrictive-means and compelling-interest standards, strict scrutiny
demanded more of legislation than merely a secular purpose and general
applicability. Under strict scrutinv the burden of proof shifted to govern-

34 which had to prove the constitutionality of legislation that inter-

ment,
fered with religious practices. According to Chief Justice Burger, "[t]he
state may justify an inroad on religious liberty by showing that it is the
least restrictive means of achieving some compelling state interest."35
But fhe actual process of judicial decision-making under strict scrutiny
was a bit more complex than his statement suggested. When the Court heard a
case in which a religious adherent challenged a piece of legislation as
burdening his free exercise of religion, the Court had to first determine if

the legislation actually interfered with the challenger's practice of some

tenet of faith. If the Court found that the legislation did in fact burden

32566, e.g., Korematsu v. United States, 323 U.S. 214 (1944)
33Sberbert v, Verner, 374 U.S. 398

341n ordinary constitutional review the Court requires the challenger to
prove that government has violated the Constitution. Under this rational-
basis standard, the challenger has to show that the end sought by some piece
of legislation is not constitutionally within the power of the enacting
legislative body. Alternately, the challenger might demonstrate that the
means which government adopted to meet its legislative goal bear no rational
relationship to the achievement of that goal. This standard, very deferential
to the decisions of legislative bodies, can be traced back at least to the
Marshall Court. See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819)
("Let the end be legitimate, let it be within the scope of the constitution,
and all means which are appropriate, which are plainlyv adapted to that end,
which are not prohibited, but consist with the letter and spirit of the
constitution, are constitutional."), United States v. Fisher, 6 U.S. (2
Cranch.) 358, 396 (1805) ("Congress must possess the choice of means, and must
be empowered to use any means which are in fact conducive to the exercise of a
power granted by the constitution."), and L. Tribe, A4merican Constitutional
Law, § 5-3, 300-05 (1987)

35Thomas v. Review Board, 450 U.S. 707, 718 (1981)
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the claimant's religious exercises, ithe Court would then adost a working
assumption that exempting the religious objector from the challenged legisla-
tion would constitute an acceptable. least-restrictive means to secure the
legislative gnal.36 To prevent the Court from granting a free exercise
exemption, government had to demonstrate that there was some important reason,
qualifying as a compelling state interest, for denyving the exemption and
nermitting government to interfere with the religious practices. Justice
Brennan explained this compelling-interest requirement in 1963, when the Court
first applied strict scrutiny in the free exercise field. To justify the

R
infringement of free exercise {fg)showing merely of a rational relationship to

w37

some colorable state interest would suffice. Instead, "'{olnly the

gravest abuses, endangering paramount interests, give occasion for permissible

38 In other words, government

limitation'" of the free exercise of religion.
had to show not only that the goal of its challenged legislative provision was
"paramount" but also that permitting the religious practices which the
provision infringed would pose some 'grave'" threat to government's abilitv to
achieve its goal. Even if government could meet this test and justify some
interference with the objector's religious practices, it would still have to
show that it had chosen the legislative means which, next to a complete

religious exemption, were the least restrictive of religious exercise and

still achieved the legislative goal.39 Strict scrutiny in the free exercise

36 praunfeld v. Brown, 366 U.S. 599, 608 (1961) (considering religious
exemption as a less restrictive means)

37Sherbert v. Verner, 374 U.S. 398, 406 (1963)
3871d. (quoting Thomas v. Collins, 323 U.S. 516 [1945])

39rd. at 407
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field represented an intricate fusion of the least-restrictive-means and
compelling~interest standards.

At least on paper, strict scrutinv looked like a powerful judicial
doctrine. But its inherent power was troublesome for the Court. Strict
scrutiny sometimes led the Court to overstate the negative potential of
religious exemptions to avoid granting them in particular cases‘40 These
loose applications of the doctrine threatened to undermine strict scrutiny
itself by setting a practical standard that was less rigorous than the
theoretical rules embodied in the doctrine. The reasons for these loose
applications seemed grounded in four major problems with strict scrutinv in
the free exercise field.

First, religious exemptions, like those constitutionally mandated under
strict scrutiny, might contravene the establishment clause. The Court had
also interpreted the establishment clause broadly, so that the government had
to have a secular purpose for all its legislation and had to remain religious-

41 This establishment

ly neutral, never favoring religion over non-religion.
clause interpretation might seem to harmonize quite well with the free
exercise clause since both doctrines would require the government to demon-
strate a secular purpose and non-discrimination. However, the addition to
free exercise jurisprudence of an exemption doctrine created a possibility
that the religion clauses might sometimes contradict one another. VYor

instance, some justices suggested that free exercise exemptions which the

Court could order under strict scrutiny, would violate the establishment

4OSee, e.g., United States v. Lee, 455 U.S. 252 (1982)

&1See, e.g., Lemon v. Kurtzman, 403 U.S. 602 (1971), School District v.
Schempp, 374 U.S. 203 (1963), and Everson v. Board of Education, 330 U.S. 1
(1947)
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4 : , ]
*2  The justices noted

clause were they simply enacted by a legislative hody.
that the legislative body might have difficultv demonstrating a secular
justification for the exemptions. The legislative exemptions might also
either favor the exempted religion over other religions or tavor religion in
general over non-religion. Consequently, the Court would have to strike down
on establishment grounds legislative exemptions similar to those the Court
might mandate on free exercise grounds.a3

Second, the Court reviewed several cases in which it could not honestly
find a compelling state interest but also recognized that religious exemptions
would be undesirable. Requiring a compelling interest seemed fine in theorvy,
but in some of the Court's cases an exemption might have created serious
administrative problems or might have significantly have limited governmental
discretion over its own operations.aa But administrative convenience had
generally not been deemed sufficiently compelling to justify infringements of
liberty.

Third, not inconsistent with the warnings of some anti-exemption judges

and legal scholars, the broad religious diversity within the United States did

%25ce, e.g, Thomas v. Review Board, 450 U.S. 707, 725 and 726 (1981)
(Rehnquist, J., dissenting) and Sherbert v. Vernmer, 374 U.S. 398, 414-417
(1963) (Stewart, J., concurring)

&3Establishment and free exercise doctrines, both taken to their logical
extremes (and there was no theoretical reason not to do so), would create
complete rigidity in the first amendment. The only constitutionally valid
religious exemptions would be those which the free exercise clause required.
Legislative bodies would be powerless to accommodate religious exercise beyond
the mandates of the free exercise clause. This could lead to unacceptable
results. For instance, if the free exercise clause did not require military
draft exemptions (because of an obviously compelling interest), the establish-
ment clause (it doctrines taken to the logical extreme) might preclude
Congress from legislatively enacting them.

44See, e.g., Lyng v. Northwest Indian Cemetery Protective Ass'n, 485
U.S. 660 (1988) (upholding forest service administrative decision to build
road through portion of national forest deemed sacred by Native Americans) and
Bowen v. Roy, 476 U.S. 693 (1986)
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prove a dis-incentive upon Liberal ﬂrﬂnfs of religious exemptions., In sevoral
cases, the Court did not simply consider whether or not the religious adher-
ents at issue should receive an exemption. Instead, the Court contemplarted
the domino effect that might result trom granting an exempt:on to the memhers

of the sect before them.ab

When the Court feared a flood of similar claims,
it was reluctant to grant the exemption in the case at hand.
Moreover, the Court also feared that some of the claims in this poten-

. . . ) / . .
tial flood of litigation would be fraudulent.*6 A great deal of subjective

judging in the religion field rendered strict scrutinv susceptible to abuse.

People might seek to dodge compliance with laws they merely disliked by
alleging infringements of bogus religions whose tenets happened to correspond
to the provisions of the laws that the "religious adherents" disliked.

Because the Court had no set constitutional definition for "religion," it
referred to some very general standards in making basicallyv ad hoc, case-by-
case decisions as to whether a claimant's alleged non-traditional religion
merited constitutional protection. The Court also had ruled that it would not
determine the truth or falsity of an individual's professed religion, onlv the
sincerity with which the adherent held his religious beliefs."+7 These two
inherent limitations on the Court's judicial power in the religion field
created a real danger that strict scrutiny might require the Court to exempt
from governmental policies individuals whose fraudulent claims the Court might

be unable to reject.

45See, e.g., United States v. Lee, 455 U.S. 252 (1982) and Gillette v.
United States, 401 U.S. 437 (1971)

46568, e.g., Bowen v. Roy, 476 U.S. 693 (1986) and Gillette v. United
States, 401 U.S. 437 (1971)

47see United States v. Ballard, 322 U.S. 78 (1944)
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The Court faced at least some of these problems with stricht scratinyv in
manyv of the free exercise cases it reviewed after adopting the doctrine in
Sherbert. Mindful of these potential difficulties, it exercised zreat
caution, and, consequenﬁlv, its free exercise track record was not as anti-
gsovernment under strict scrutiny as a mere reading ot the doctrine's criteria

might suggest that it would be.

But while doctrinal difficulties mig )’singly ustify an alteration of
strict scrutiny, they are inadequate to explain the wholesale abandonment of
the doctrine in 1990. 1In fact, they probably were not even the most signifi-
cant reason for the eventual demise of strict scrutiny. More telling were the
changes among the Court's members. At the same time the Court was cautiously
recognizing problems with strict scrutiny, it was becoming more conservative
and less supportive of an activist defense of religious liberty. The composi-
tion of the Court obviously changed between Sherbert in 1963 and Smith II48
in 1990, and several key replacements helped to alter its mood toward free
exercise protection.49 More importantly, conversions of several justices
from a pro-exemptions to an anti-exemptions position were also critical to the
death of free exercise strict scrutiny.50
The combination of these factors led to the radical shift in Smith [I.

Throughout the 1980's, opposition to free exercise strict scrutiny grew as its

flaws became increasingly apparent and the Court grew more conservative.

48110 s.Ct. 1595

49For instance, Reagan's replacement of Chief Justice Burger with Chief
Justice Rehnquist in 1986, providing an open slot for the appointment of
Justice Scalia, resulted in a net loss of a free exercise moderate and a net
gain of a no-exemptions vote.

50Several justices, including Justices Rehnquist and Stevens, though
once endorsing free exercise strict scrutiny, converted to a no-exemptions
position.
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Finallv, in Smith /) the dissenving miaorityv hecame a controlling majoritv,
and the strict scrutinv doctrine crucked under pressure which had mounted for
a decade. Justice Scalia, writing for a five-man majoritv in Smith II,
announced that the Court would no longer applv strict scrutinv in virtua'lv
anv f{ree exercise cases.

But the new majority did not attempt to fashion a new doctrine which
would correct some of the problems of the 0ld one vet still provide signifi-
cant free exercise protection. Scalia simply deleted the least-restrictive-
means and compelling-interest requirements and virtually abandoned the policy
of exempting religious objectors. Stripped of these standards, free exercise
jurisprudence retained only the secular-purpose and general-applicability
rules. As a result, the Court would uphold governmental interferences with
religious practices unless the legislation was not generally applicable or its
purpose was not secular. Since governmental bodies, at least in recent
history, had almost never practiced this type of blatant religious discrimi-
nation, the practical effect of Smith II was the elimination of free exercise
as a meaningful right. The new test so restricted the scope of the free
exercise clause that were it deleted from the Constitution entirely, what
little meaning it retained after Smith II would arguably be covered by other

51

constitutional provisions. Free exercise retained virtually no indepen-

dent meaning.

51Justice 0'Connor warned in 1986 that the establishment of such a
limited free exercise approach would "relegate[] a serious First Amendment
value to the barest level of minimal scrutiny that the Equal Protection Clause
[of the fourteenth amendment] already provides." Bowen v. Roy, 476 U.S. 693,
727 (1986) (0'Connor, J., concurring and dissenting). 1In fact, to guard
against non-secular legislative purposes and to protect religious beliefs as
well as conduct, the Court would probably have to rely on the establishment
clause and the freedoms of speech and press in addition to the equal protec-
tion clause.
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THE ORIGINS OF FREE EXERCISE STRICT SCRUTINY.

When the Court introduced strict scrutiny into free exercise jurispru-
dence in Sherbert (1963), it was not dealing with a new concept. Justice
Stone had explained the philosophical justifications for such a protective
standard as early as 1938,52 and the Court had adopted the doctrine in equal
protection jurisprudence nearly twenty vears before Sherbert.53 Dissenting
justices in free exercise cases prior to 1963 had urged the Court to apply

54

this approach in the field of religious liberty, and from the earliest

free exercise cases the Court had faced the question of religious exemp-

tions.SD

Thus, the Sherbert Court was not working in a constitutional
vacuum.

In the Court's first significant free exercise decision it soundly
rejected any notion that the free exercise clause mandated religious exemp-
tions from otherwise valid laws. In Reyvnolds v. United States (1879),56 the

Court held that a federal law prohibiting polygamy in the territories did not

violate the free exercise rights of Mormons. Writing for a unanimous Court,

52See United States v. Carolene Products, 304 U.S. 144, 152, n. &
535ee Korematsu v. United States, 323 U.S. 214 (1944)

54See, e.g, Minersville School District v. Gobitis, 310 U.S. 586, 603
(1940) (Stone, J., dissenting)

55See, e.g, Reynolds v, United States, 98 U.S. 145 (1879)

5698 .S, 145
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Chief Justice Waite determined that polvgamy vas not a protected form of
religicus conduct and condemned the idea of mandatory exemptions.S7 The
Court reaffirmed this categorical opposition to religious exemptions eleven
vears later in Davis v. Beasan.SS In fact, the unanimous Court rejection of
religious exemptions continued well into the New Deal era. As late as 1934,
for instance, Justice Cardozo warned of the potential dangers resulting from
religious exemptions, noting that "[tlhe right of private judgment has never
vet been so exalted above the powers and the compulsion of the agencies of
government."59

Then came the judicial revolution of 1937, emphasizing the necessity for
the Court to presume the validity of governmental policies, particularly New
Deal economic regulations, until proven unconstitutional. However, in United
States v, Carolene Products (1938),60 Justice Stone remarked in passing 1in

his famous footnote number four of the potential need for an exception to this

policy of judicial restraint.61 He suggested three occasions when the Court

57Id. at 166-67 ("Can a man excuse his [illegal] practices . . . because
of his religious belief? To permit this would be to make the professed
doctrines of religious belief superior to the law of the land, and in effect
to permit every citizen to become a law unto himself. Government could exist
only in name under such circumstances.')

38133 U.S. 333 (1890) (upholding territorial law denying suffrage to
those who belonged to any organization advocating polygamy as a religious
tenet)

Sgﬁamilton v. Regents of the University of California, 293 U.S. 245, 268
(concurring opinion) (upholding university requirement of participation by
male students in military science and tactics course)

60304 U.S. 144 (upholding federal regulation against interstate commerce
and fifth amendment challenge)

61He wrote:

"There may be narrower scope for operation of the presumption of consti-
tutionality when legislation appears on its face to be within a specific
prohibition of the Constitution, such as those of the first ten Amendments,
which are deemed equally specific when held to be embraced within the Four-
teenth. . . .



§ 2. The Origins of Free Exercise Strict Scrutiny. 19

might shift to the government the burden of proving a statue's validity: (1)
when the statute appeared on its face to violate the text of the Constitution,
(2) when the statute restricted democratic processes, and (3) when the statute
was directed against religious and other minority groups. From the theoreti-
cal foundation of this footnote eventually grew the strict scrutiny approach
in both the equal protection and later the free exercise fields. In fact,
early versions of the least-restrictive-means and compelling-interest stan-
dards appeared disparately in two free exercise cases in 1940,62 but they

did not fuse into a uniform doctrine in any single free exercise case.

A loose form of the least-restrictive-means standard did appear in
Cantwell v. Cbnnecticut63. In Cantwell three Jehovah's Witnesses challenged
their convictions under a state law conditioning their right to solicit on a
prior governmental conclusion that their religious cause was legitimate.
Invalidating the statute as a censorship of religion and a prior restraint
upon its free exercise, Justice Roberts stated for a unanimous Court that

nbd

legislation must be '"general and non-discriminatory to pass free exercise

scrutiny. But he also asserted that "the power to regulate must be so

"It is unnecessary to consider now whether legislation which restricts
those political processes [like voting] which can ordinarily be expected to
bring about repeal of undesirable legislation, is to be subjected to more
exacting judicial scrutiny under the general prohibitions of the Fourteenth
[a]mendment than are most other types of legislation. . . .

"Nor need we enquire whether similar considerations enter into the
review of statutes directed at particular religious . . ., or national . . .,
or racial minorities . . . : whether prejudice against discrete and insular
minorities may be a special condition, which tends seriously to curtail the
operation of those political processes ordinarily to be relied upon to protect
minorities, and which may call for a correspondingly more searching judicial
inquiry. . . ." Id. at 152, n. 4

ézcbntwell v. Connecticut, 310 U.S. 296 and Minersville School District
v. Gobitis, 310 U.S. 586

63310 U.s. 296 (1940)

6474, at 304
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exercised as not, in attaining a permissible end, undulv to infringe the

"0 while this criticism of "undue" infringements might

protected freedom.
not require the government to apply the means least restrictive of religious
liberty, he was certainly moving the Court in that direction.

In the second case of 1940, Minersville School District v. Gobitis,66
the Court hinted at a type of compelling-interest requirement. In this case
the Court refused to exempt from mandatory flag salutes in public school two
Jehovah's Witness children who believed that their religion prchibited such
salutes. Justice Frankfurter, writing for a seven-person majority, seemed at
first glance to apply only the secular-purpose and general-applicability

67 But wnile Frankfurter cited Reyvnolds, Davis, and some other

standards.
cases to support this free exercise approach, he noted that "[i]n all these
cases the general laws in question . . . were manifestations of specific
powers of government deemed by the legislature essential to secure and
maintain that orderly, tranquil, and free society without which religious
toleration itself is unattainable."08 He seemed to place some weight on his
conclusion that the government interest at issue in the case (promoting

w69

national unity) was "inferior to none in the hierarchy of legal values.

Although he did assert that "[t]he mere possession of religious convictions

6514.

66310 U.s. 586

67Id. at 594 (The Court had never held free exercise to be infringed by
"legislation of general scope not directed at the doctrinal loyvalties of
particular sects. . . . Conscientious scruples have not, in the course of the
long struggle for religious toleration, relieved the individual from obedience

to a general law not aimed at the promotion or restriction of religious
beliefs.")

68 14,

6974, at 595
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which contradict the relevant concerns of a political society does not relieve
the citizen from the discharge of political responsibilities.”70 Frankfurter
seemed not to conclude simply that the mandatory flag salute was constitution-
al because it was a secular, general regulation. He had qualified his
statement by referring to "the relevant concerns of a political society,”71
and he stressed that the need to foster national unity was exceedingly
important. The importance he attached to the governmental interest influenced
his opinion. Such an influence, though not necessarily a requirement of a
compelling state interest, foreshadowed such a standard.

Despite the Court's endorsement in Cantwell of loose form of the least-
restrictive-means criterion, Frankfurter did not apply such a standard in
Gobitis. Instead, he dodged the criterion, asserting that 'the effective
means for [attaining national unity] are still so uncertain and so unauthenti-
cated by science as to preclude us from putting the widely prevalent belief in

72 Since the Court

w73

flag-saluting beyond the pale of legislative power.
"possess{ed] no marked and certainly no controlling competence in educa-
tional matters, it should not make itself "the school board for the coun-
try."7A The Court's willingness to require a narrowly tailored policy in
Cantwell was missing in Gobitis, suggesting perhaps that such willingness
depended on either the Court's self-perceived competence in any particular

field or upon its view of the result it hoped to achieve in any particular

case. At any rate, Cantwell contained a sort of least-restrictive-means

014, at 594-95

14, (emphasis added)
7214, at 598

31d. at 597-98

7h1d. at 598
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standard but no requirement of a compelling interest, and in Gobitis the
reverse was true, But neither of the cases of 1940 can be said fo have
completely endorsed a full strict scrutiny approach for free exercise claims.

Stone, however, relied on his footnote in Carolene Products to outline
just such a doctrine in his dissenting opinion in Gobitis. He argued that the
Court should hold a governmental policy unconstitutional, despite its general
applicability and secular purpose, if '"there were ways enough to secure the
legitimate state end without infringing the asserted immunity" or if "the
inconvenience caused by the inability to secure that end satisfactorily
through other means, did not outweigh freedom of . . . religion,”75 The
former of his rules implied a least-restrictive-means requirement and the
latter suggested a standard of heightened importance along the lines of a
compelling interest. But Stone's Gobitis dissent would have to wait twenty-
three years before winning majority status in Sherbert.

Subsequent history soon justified Stone's strong support of religious
liberty and his opposition to the Gobitis judgment. That decision endured for
only three years. Gobitis immediately fueled a pre-existing nationwide
movement against the Jehovah's Witnesses.76 Compulsory flag salutes spread
across the country and were "costing Witness children their right to public
education in at least thirty-one states."77 Perhaps as a result,78 Jus-
tices Black, Douglas, and Murphy, who had joined Frankfurter's Gobitis

opinion, switched sides in 1942 and declared in a dissenting opinion in Jones

75Id. at 603 (dissenting opinion)

76D. Manwaring, Render Unto Caesar: The Flag-Salute Controversy 163-92
(1962)

771d. at 187

7814, at 206-07
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79 their belief that Gobitis had heen wrongly decided. Roosevelt

v. Opelika
also replaced two other members of the Court between 1940 and 1942, elevating
Stone to the Chief Justiceship in the process‘go But even with conversions
and replacements, Stone's position remained a minority view, five—to-four.g1

As a result the Court split five-to-four in Jones and upheld the
application to Jehovah's Witnesses of several local ordinances providing for
flat-rate licensing taxes for itinerant merchants. Justice Reed, writing for
the majority, assumed that the door-to-door religious solicitation of the
Witnesses was commercial activity. He also argued that the generally applica-
ble tax was more like a neutral time, place, or manner regulation of solicita-
tion than é censorship or prohibition of religious exercise. He found the tax
constitutional.

In dissent Stone and Murphy, joined by Black and Douglas, each contended
that the tax was not a simple time, place, or manner regulation because it did
not regulate anything. Nor was it a fee to offset the cost of the licensing
system. For them, it was simply a revenue-generating measure, and as such was
unconstitutional. They argued that the government could not place a general,
revenue-generating tax on the exercise of a first amendment right, like the
free exercise of religion. But the minority would have to await either

another conversion by a member of the majority or a replacement on the Court

before attaining majority status.

79anes v. Opelika, 316 U.S. 584, 623-24 (opinion of Black, J.)

8OIn 1941, Roosevelt replaced Justice McReynolds with Justice Byrnes,
and he appointed Justice Jackson to fill Stone's seat when he elevated the
latter to replace Chief Justice Hughes. See H. Abraham, The Judicial Process,
398-403 (1986). Byrnes and Jackson joined with Frankfurter on free exercise
matters. See Jones, 316 U.S. 584,

81Roberts, Reed, Frankfurter, Byrnes, and Jackson, JJ., opposed Stone's
broader reading of the free exercise clause while Black, Douglas, and Murphy,
JJ., supported it. See Jones, 316 U.S. 584. -
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They did not have to wait very long. Justice Byrnes, appointed only in
1941, resigned at the start of the fall 1942 Term.82 Roosevelt appointed
D.C. Appeals Court Judge Wiley Rutledge83 to fill Byrnes' vacant seat.

There was little doubt about how Rutledge would have ruled in Jones; in
Murphv's dissent in that case he had approvingly cited a dissenting opinion of
Rutledge in similar case.84 In fact, the Court granted the challengers in
Jones a rehearing, and by February, 1943, the minority had become a five-
person majority.

Before the end of that Term, the Court had vacated its previous judgment
and re-decided Jones per curiam. In a case presenting the same issues, the
Court explained its rationale and reaffirmed Cantwell's least-restrictive-
means requirement. In this case, Murdock v. Pennsylvania (1943),85 the
Court struck down a flat-rate licensing tax similar to the one at issue in
Jones. Justice Douglas, writing for the majority, asserted that for Jehovah's
Witnesses itinerant solicitation was more a religious activity than a commer-
cial one. And he explained that because the '"power to tax the exercise of a
privilege is the power to control or suppress its enjovment . . .[, a] state
may not impose a charge for the enjoyment of a right granted by the federal
constitution,"86 Finally, Douglas answered Reed's contention that the tax
was valid because it was simply a neutral regulatory device. Douglas asserted

that the tax would not be valid even if did purport to regulate something

because it was not '"narrowly drawn to prevent or control abuses or evils

82y, Abraham, The Judicial Process, 400 (1986)
837d. at 400

84J‘ones, supra, n. _, at 614, n. 4

85319 u.s. 105

8674, at 112-13
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arising from [door-to-door solicitation]. Rather, it sets aside the residen-
tial areas as a prohibited zone, entrv of which is denied [the Witnesses]
unless the tax is paid.”87 The indiscriminate nature of the tax rendered it
unconstitutional: "A license tax certainly does not acquire constitutional
Validity because it classifies the privileges protected by the First Amendment
along with the wares of hucksters and peddlers and treats them all alike."88
Douglas seemed to adopt a least-restrictive-means requirement, the Cantwell
standard that Frankfurter had refused to apply in Gobitis.

But the new majority was not content with that implicit repudiation of
Gobitis. They explicitly overruled it in another case that term, West
Virginia State Board of Education v. Barnette (1943).89 This case presented
the same situation tﬁe Court faced in Gobitis: Jehovah's Witness children
sought free exercise exemptions from mandatory flag salutes in public school.
Although the Court did overrule Gobitis, it did not decide Barnette on free
exercise grounds and did not grant the children religious exemptions from the
flag salutes. As a result, the Court's opinion in Barnette contributed only
brief dicta to the development of free exercise doctrine.

Instead of deciding the case on free exercise grounds, the Court struck
down mandatory flag salutes as a violation of the freedom of speech, conclud-
ing that the government could not compel any student, regardless of religious
beliefs, to participate in these patriotic ceremonies. There were probably
two reasons for this approach. First, Gobitis was only a three-year-old

precedent, so overruling it would make the Court look suspiciously inconsis-

8771d. at 117
88714, at 115

89319 U.s. 624 (1943) (striking down mandatory flag salutes in public
schools)
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tent. As a result, the majority may not have wanted to overturn Gohitis,
which was decided by an eight-to-one margin, with the narrow five-to-four
split of Murdock. Switching the decision to free speech grounds persuaded
Justice Jackson, who had dissented in Murdock, to change sides. Perhaps not
coincidentally, Jackson was assigned to write the opinion of the Court in
Barnette. By taking the free speech approach, the majority was also able to
exploit a point which Frankfu;ter's opinion in Gobitis had not carefully
evaluated. Jackson explained in Barnette that Frankfurter had assumed '"that
power exists in the State to impose the flag salute upon school children in
general' and then decided the religious question.90 But in Barnette the
Court decided that general power to require the salutes was forbidden by free
speech, so there was no need to consider the question of religious exemptions
from the unconstitutional mandatory flag salute.

Despite the Court's free speech basiskfor its decision in Barnette,
Jackson sufficiently commented upon Frankfurter's reasoning in Gobitis to
reveal that the new majority rejected his assertién that the Court should
defer to the judgment of school boards because it lacked special competence in
educational matters. Jackson first noted that school boards as well as
Congress were bound by the Constitution, which it was the Court's duty to
enforce. He then went on to refute Frankfurter further, asserting:

Nor does our duty to apply the Bill of Rights to assertions of

official authority depend upon our possession of marked competence

in the field where the invasion of rights occurs. . . . We

cannot, because of modest estimates of our competence in such

specialties as public education, withhold the judgment that

9074, at 635
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history authenticates as the function of this Court when liberty

is infringed.’!

To the extent that Frankfurter's deference on this point undermined an
application of the least-restrictive-means standard in Gobitié, the new
majority might be assumed to have supported that requirement in free exercise
cases. But Jackson, who had mocked Douglas' application of that standard in
Murdock,92 did not invoke any 'narrow tailoring" language in Barnette.

Jackson did imply in dicta the need for a version of a compelling-
interest standard in free exercise jurisprudence. He argued that legitimate
governmental regulation of certain issues included '"power to impose all of the
restrictions which a legislature may have a 'rational basis' for
adopting.”93 But this broad power did not extend into the first amendment
arena: "[Flreedoms of speech and of press, of assembly, and of worship may
not be infringed on such slender grounds. Thev are susceptible of restriction
only to prevent grave and Immediate danger to interests which the state may
lawfully protect."94 This passage represented the toughest statement in
support of a standard like compelling-interest in the free exercise field that
a Court majority had espoused up to that time. But, once again, neither
Barnette nor Murdock explicitly combined both the least-restrictive-means and
compelling-interest standards in one opinion as a comprehensive free exercise

doctrine leading to the judicial granting of religious exemptions. That

MNrd. at 639

92Mhrdock. supra, n. _, at 178 (dissenting opinion) ("If the local
authorities must draw closer aim at evils than they did in these cases I doubt
that they ever can hit them.")

Brd. at 639

9Z‘Id. (emphasis added)
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result would not occur until the Court explicitly introduced strict scrutinv
into the free exercise field twentv vears later.

Frankfurter, no doubt sensing that eventual result, filed a lengthy
dissent addressing several issues related to strict scrutiny for free exercise
claims and grants of religious exemptions from laws. He provided perhaps the
most thoughtful and detailed statement of the position opposing strict
scrutiny and free exercise exemptions that any justice has ever delivered.
First, he objeéted to a system of review wherebv challenges under one provi-
sion of the Constitution would be scrutinized more carefully than challenges
under another. He wrote of the requirements of judicial restraint:

There is no warrant in the constitutional basis of this Court's

authority for attributing different roles to it depending upon the

nature of the challenge to the legislation. Our power does not

vary according to the particular provision of the Bill of Rights

which is invoked. The right not to have property taken without

just compensation has . . . the same constitutional dignity as the
freedom of speech or religious freedom.95
Frankfurter would not even admit a hierarchy of levels of scrutiny between
purely economic challenges, once used by the Court to invalidate much of the
New Deal, and first amendment freedoms.

In addition, he objected to the whole notion of Court-ordered exemptions
from laws. The framers, he believed, had never intended the Court to partici-
pate in the legislative process. "It is . . . bevond our power to rewrite the
state's requirement, by providing exemptions. . . . That wisdom might suggest
the making of such accommodations . . . is outside our province to suggest.

. A court can only strike down. . . . It cannot make exceptions to a

95Id. at 648 (dissenting opinion)
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general requirement."gé He also argued that the framers never intended to
exempt religious adherents from anv law to which thev objected. "The consti-
tutional protection of religious freedom terminated disabilities, it did not
create new privileges. [t gave religious equalitv, v civil immunitv. Its
essence 1s freedom from conformity to relisious dogma, not freedom from

w97 Frankfurter went on to

conformitv to law because of religious dogma.
assert that if religious libertv meant religious adherents could object to
generallv applicahle, secular requirements, then "instead of separation of
church and state, there would be the subordination of the state on anv matter
deemed within the sovereignty of the religious conscience. . . . The validity
of secular laws cannot be measured by their conformitv to religious doc-
trines."98 Finally, Frankfurter noted that a doctrine of exemptions could
not work in a religiously pluralistic society. In short, he chastised the
majority for simply reading into the Constitution their personal vie@s of the
wisdom of the mandatory flag salute.

One vear after Barnette, the Court had another opportunitv to formally
adopt strict scrutinv in the free exercise field but did not clearly do so.

99 a Jehovah's Witness, Sarah Prince, challenged

In Prince v. Massachusetts,
her conviction under a child labor law. She had permitted her under-age niece
(and ward), Betty, to accompany her in street solicitation activities. Prince
argued that the law violated her right to instill her religion in Betty, and

that it violated Betty's right to exercise that religion. She asked the Court

to apply a strict scrutiny approach in evaluating her claim.

9714, at 651
9771d. at 653
9871d. at 654

99321 U.s. 158
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But the Court declined to applyv strict s rutiny and uapheld Prince's
conviction on the grounds that the doctrine of parens patriae gave government
gra2ater nower to restrict the activities of minors ihan these of adults.
Justice Rutledge, writing for the Court, assertad that

[tThe state's authority over children's activities is broader than

over like actions of adults. . . . A democratic societv rests,

for its continuance, upon the healthy, well-rounded growth of

voung people into full maturity as citizens, with all that im-

plies. It may secure this against impeding restraints and dangers
in a broad range of Selection.100
The Court was not willing to demand government to apply the least-restrictive
means when the legislative end related to the protection of children. As
Justice Jackson noted in dissent, the Court had "draw[n] a line hased on
age.”m1 Rutledge did note that if the same statute had been applied to
adults, it would be unconstitutional. This remark might be taken as an
implicit endorsement of strict scrutiny in cases not involving children. But
Justice Murphy, who in dissent cited both the Carolene Products footnote and

"erave and immediate danger" dicta, was the only member of the

Barnette's
Court to expressly sanction free exercise strict scrutiny.

The Court did not have another real chance to invoke strict scrutinv in
the free exercise field until the early 1960's. Chief Justice Stone died two
vears after Prince. Truman's appointment of the more conservative Chief

Justice Vinson to replace him probably returned Stone's free exercise majority

to minority status and precluded any radical alteration of free exercise

10074, at 168 (emphasis added)

10174, at 178
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doctrine.102 Bv 1949, Truman had replaced two more members of Stone's free
exercise group, Justices Murphvy and Rutledge, with more conservative justic-
65.103 This Court did not retreat and cverturn Murdock or Barnette, hut it
did not measurably extend free exercise doctrine either.

About the closest the Vinson Court came to such an extension was
Niemotko v. z‘!ar_vlc'md,mLL decided in 1951. In that case, the Court over-
turned the convictions of two Jehovah's Witnesses for disorderly conduct. The
Witnesses had sought to hold religious meetings in a city park, but the Park
Commissioner and city council denied their request. Although the cityv had no
permit ordinance, it had traditionally operated under a permit svstem. The
Witnesses held their meetings anyway, and their leaders were arrested.
Although the Court discussed the lack of "narrowly drawn limitations" or anv

w105 it based its decision on the

"substantial interest of the community,
equal protection clause, not free exercise., Moreover, the Court based its
opinion in a similar case decided at the same time on free speech rather than
free exercise grounds.106
During the subsequent decade, the Court did not decide anv free exercise
cases relevant to the development of strict scrutinv in that field. As of the
late 1950's, it was clear that the free exercise clause demanded that govern-
mental policies infringing religious exercises be generally applicable and

have a secular aim. The Court had also created two disparate lines of cases

endorsing tougher free exercise standards. One line, consisting of Cantwell

102y, Abraham, The Judicial Process, 400 (1986)
10314, at 400-01

104340 u.s. 268

10574, at 272

106Kunz v. New York, 340 U.S. 290
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and Murdock, required the government to narrowlv tailor its policies so as to
minimize interference with religious exercise. This principle approximated a
least-restrictive-means standard. At the same time, Gobitis and Barnette
suggested that the government had to demonstrate some important interest to
justifyv its infringements of religious liberty. And Prince tacitly endorsed a
combination of the two lines. Apart from dissenting opinions, the Court never
explicitly integrated the two rules into a comprehensive strict scrutiny
doctrine in the free exercise field,
And in the first free exercise case of the 1960's, Braunfeld v.
Brown,107 the Court refused to apply strict scrutiny., 1In this case, the
Court heard the challenge of an Orthodox Jewish merchant to Pennsvlvania's
Sundayv Closing Law.108 Abraham Braunfeld, already required bv his religion
to close his business on Friday night and Saturday, claimed that the state's
requirement that he aiso close on Sunday threatened his abilitv to stav in
business. As a result, Braunfeld argued, the state had violated his right to
free exercise by forcing him to choose between his religious exercise and his
business. Although a majority of justices could not agree on a rationale, the
Court ruled, seven-to-two, that the interference was justified.

Chief Justice Warren announced the Court's judgment and filed a plurali-
ty opinion for himself and three other justices. He reaffirmed Cantwell's

least-restrictive-means standard but did not require Pennsvlvania to demon-

strate a compelling interest. Instead, he introduced a new distinction into

107366 U.S. 599 (1961)

108At the same time, other litigants challenged this and other laws as
violations of the establishment clause and equal protection of the laws. The
Court, however, upheld the Sunday Closing Law against both of these challeng-
es. McGowan v. Maryland, 366 U.S. 420 (1961), Gallagher v. Crown Kosher Super
Market, 366 U.S. 617 (1961), and Two Guys From Harrison-Allentown, Inc. v.
McGinley, 366 U.S. 582 (1961)
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free exercise jurisprudenca. Warren distinesuished betveen statutes rhat
burdened free exercise directlv trom those which hurdened it onlv indirectly.
A direct burden referred to a governmenta! policv that absolutelv prohibited
some religious conduct while an indirect burden referred to one that only
vlaced dis-incentives on tne practice of some activity required bv a ~hati-
lenger's religion. The Sundav Closing Law at issue did not mandate that
Braunfeld open his business on his Sabbath, it only placed a dis-incentive
upon his choice to close. As a result, it onlv indirectly burdened his
religious practices. According to Warren, the Court would applyv the Cantwel/
standard to governmental policies that burdened religious ekercise onlv
indirectly. It would not require government to also demonstrate a compelling
interest to justify the indirect interference. It is important to note that
’Warren did not preciselv explain what approach the Court would take when a
policv burdened free exercise directlv. He noted only that such instances
required the "particularly delicate task" of making an "accommodation between

»109 It was not

the religious action and the exercise of state authority.
clear whether or not he helieved the Court should apply strict scrutinv in
cases of direct burdens.

But Warren clearly outlined the Court's method of analygis in cases of
indirect burdens. He obviously invoked the secular-purpose and general-
applicability standards: "If the purpose or effect of a law is to impede the
observance of one or all religions or is to discriminate invidiously between
religions, that law is constitutionally invalid even though the burden mav be

characterized as being only indirect."110 Then Warren embraced the least-

restrictive-means requirement when challenged legislation met these initial

109Braunfeld, supra, n. _, at 605

HOId. at 607

4



8 2. The Origins of Free Exercise Strict Scrutiny. 14

standards: 11 |f the State regulated conduct by enacting a eencral lav wiihin
its power, the purpose and effect of which is te advance the State's secular

s0als, the statue is valid despite ils indirect butden on religious ohservance
unless the State mav accomplish [ts purpose bv means which do not impose such

111 . . -
.”‘1 Thus, Warren took Cantwall and caretul-

a burden. See Cantwell.
Iv restated its requirements, adopting them as the free exercise test for
policies which indirectly burdened religiouslyv motivated activities.

But he held, unlike the Cantwell Court, that the challenged law met
these standards, so he rejected Braunfeld's claim. Warren cited one of the
other Sunday Closing cases decided on the same day, McGowan v. Maryland,112
as support for the proposition that Sunday Closing Laws, though once reli-
giously based, had evolved into generally applicable, secular regulations.

And although Warren accepted Braunfeld's suggestion that a religious exemption
might be a less restrictive means forAsome of the state's goals, he did not
grant the exemption. Warren argued that the state's primary goal was to
provide one commercial-free day to all its citizens and that exemptions,
though less restrictive, would undermine the purpose of the statute. Forcing
Braunfeld to comply with the Sunday Closing Law was therefore essential to
achieve the legislative end. He also noted other problems that religious
exemptions might create. But Warren did not apply the Barnette dicta and
inquire about the importance of the legislative end itself. A compelling-
interest showing was not part of the plurality's test.

In dissent, Justice Brennan, joined by Justice Stewart, asserted that
the Court should have required Pennsylvania to justify its infringement with a

compelling interest. Brennan first quoted Jackson's Barnette dicta which

"M rq. (emphasis added)

112366 supra, n.
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suzgested that government could infrinse raligious liherty "'onlv te prevent

. . . Tt + . 4 . 1 1 s) T :

grave and immediate danger to state nterests, S He also inveked

Stone's Carolene Products footnote to support his positinn.  Srennan assertod

that these and other precedents showed that the CUnurt had to apply striet
scrutiny in evaluating free exercise claims, aml he did so in his opinion. He
suggested that Pennsvlivania could provide religious exemptions and still
achieve a gonal of requiring each person to rest one dav a week. Sabbatarians
would simplv rest on Saturday and opt lo work on Sunday while evervone else
rested on Sundav and remained free to work on Saturdav. Brennan noted that a
number of states applied this scheme without tremendous problems. Given this
alternative, he could not conclude that the state's additional interest in
providing a day of rest that was uniform was sufficiently compelling to
justify the infringement of Braunfeld's religious exercise. That the burden
on Braunfeld's religious practice was only indirect was irrelevant for
Brennan. He argued that in the case of either a direct or an indirect burden,
the free exercise clause required the Court to apply a compelling-interest
standard in addition to the least-restrictive-means requirement that the
plurality endorsed. Since Brennan concluded that religious exemptions would
not present any ''grave and immediate danger" to the state's interest in
providing that evervone take a day off, and since the state's additional
interest in enforcing uniformity was not compelling, Brennan and Stewart
dissented.

Frankfurter filed an additional opinion concurring in the result. In
this opinion, which justice Harlan joined, he outlined his own approach to

free exercise claims:

113Braunfeld, supra, n, _, at 612
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L the vatue to sociery ¢t achievin, the ohinct of o4 particular
regulation is demonstrably cutveizhed by the impediment to which

the regulation subiects those whaose religious practices are
curtailed bv it, or if the object sought bv the resulaticn rould
with equal eftfect be achieved bv alternative mears which do not

substantially impede those religious practices, the regulation

/,
cannot be su.cstained.?14

Frankfurter accepted a least-restrictive-means standard, but he qualified it
bv requiring that the less-restrictive means would still achieve the legisla-
tive end "with equal effect." He disapproved of Brennan's approach, whereby
the Court would grant an exemption since the state would still be able to
fulfill its general interest in a slightly less effective wav. If the state's
legislative goal was to provide a uniform day of rest, Frankfurter would
evaluate that goal without reference to a less comprehensive goal that
achieved almost the same results. To make the evaluation Frankfurter proposed
a cost-benetit analysis to weigh the relative importance of the legislat:ve
end in the event that no less-restrictive means were available. He was
willing to strike down a statute if the burden upon free exercise was greater
than the benefit gained by achieving the "community interests”115 repre-
sented by the statute. Frankfurter relied on arguments identical to Warren's
to conclude that religious exemptions would not be effective alternative means
but would frustrate the government's abilitv to achieve its secular end.

Going beyond Warren, Frankfurter purported to balance the community benefit of

114MCGowan v. Marvland, supra, n. _, at 462 (Frankfurter, J., concurring
in judgment)

Y574, at 522
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the statulte against the cost to the individual, and, not surprisinglv, he
found that the community benefits outweighed the individual costs.‘qb

As a result of the fractured Court in Braunfeld and the new direct-
indirect distinction of the plurality opinion, free exercise jurisprudence was
less clear atter Braunfeld tnan before the case was decided, The inability of
anvy position to gain a majoritv>suggested that Braunfeld would not become a
very important precedent. In fact, within two vears after the Court's
decision in Braunfeld, Justice Goldberg had replaced Frankfurter, and Brennan
had apparently persuaded Warren and two other members of the plurality to
accept his free exercise position. When the Court decided Sherbert in 1963,
it adopted Brennan's approach in Braunfeld as the majoritv position, seven-to-
two. The opinion in Sherbert, which Brennan wrote, brought the compelling-

interest and least-restrictive-means standards together, establishing strict

scrutinv in the free exercise field for the first time.

116Frankfurter did not specifically note how he weighed the individual
costs of potential eternal damnation or bankruptcy for Braunfeld against the
community interests of a day of rest. In fact, he seemed merely to downplay
the individual costs and overstate the benefits. At the same time he warned
against justices' applying their own personal opinions, a possibility to which
his cost-benefit analysis seemed to provide an open invitation.
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§ 3. THE RISE OF FREE EXERCISE STRICT SCRUTINY.

Although the Court introduced strict scrutiny into the free exercise
field in Sherbert (1963),117 it did not definitively establish the doctrine
in this case. The Court's opinion in Sherbert left some questions regarding
the proper application of strict scrutiny in the free exercise field. The
Court gradually clarified its position on free exercise strict scrutiny over
the subsequent years and fully installed the doctrine by 1981.118

In Sherbert, the Court heard the case of Adell Sherbert, a Seventh-Day
Adventist who lost her job because she refused to work on Saturdays when her
emplover extended the work week of all its emplovees to six davs. South
Carolina denied her request for unemployment compensation. The state denied
benefits to unemployed individuals who were not "available for work.'" Because
Sherbert was willing to accept work only if it did not require Saturday labor,
the state decided that she did not meet its emplovyment availability require-
ment. She challenged the denial of unemployment benefits as a violation of
her right to the free exercise of religion, and the Court agreed, applying
strict scrutiny to do so.

Although a Court majority decided to rule in Sherbert's favor, it also

apparently refused to overturn Braunfeld. This refusal created problems for

17374 u.s. 398

118See Thomas v. Review Board, 450 U.S. 707 (1981), McDaniel v. Paty,
435 U.S. 618 (1978), and Wisconsin v. Yoder, 406 U.S. 205 (1971)



§ 3. The Rise of Free Exercise Strict Scrutiny. 19

Brennan, who wrote the majority opinion in Sherbert. His primarv ccal of
course was to expressly install strict scrutinv in free exercise jurispru-
dence. But the Court majority constrained his ability to clearly establish
that doctrine because Brennan also had to attempt to distinguish Braunfeld to
maintain its validity. On the surface, Brennan's opinion read like a flow
chart for deciding free exercise cases. But just underneath the surface lav
contradictions_and qualifications that undermined Brennan's goal of establish-
ing strict scrutiny as the primary method of evaluating free exercise claims.

Brennan first noted that there were some forms of conduct, like polvga-
my, which the free exercise clause did not protect. In tﬁose cases, the Court
would simply uphold any statute that prevented anyone, including a religious
adherent, from performing such conduct as a religious rite or otherwise.
Sherbert's abstinence from Saturday labor, however, was protected because it
did not "pose[] some substantial threat to public safetyv, peace or
order.”119 So government could not enact legislation aimed at preventing
Sherbert from abstaining from Saturday labor. Any infringement of her
religious practice had to be an incidental effect of a secular regulation, as
it was in the case at hand.

Then, Brennan faced a problem. According to Braunfeld, if a generally
applicable, secular policy indirectly burdened an individual's free exercise,
it was not valid unless the government could show that it had employed the
least-restrictive means possible to achieve its legislative end. If no less-
restrictive means were available, however, Braunfeld did not sanction a free
exercise approach under which the Court could also require the government to
justify its indirect burden on free exercise by showing that it fulfilled some

compelling interest. If the burden were direct, the Court might apply a

974, at 403
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compelling-interest standard, but Braunfeid was not clear on this point. At
any rate, although Sherbert presented only an indirect burden, Brennan wanted
to establish full strict scrutiny, including a compelling-interest standard.

In order to both sanction free exercise strict scrutinv and also respect
Braunfeld, Brennan produced a vague opinion which could be read in two wavs,
depending on which passages were emphasized. On one level, he seemed to apply
a full strict scrutiny approach, as though Braunfeld had never been decided.
He first had to determine whether or not South Carolina's availability
requirement, as interpreted by the state, burdened Sherbert's religion.
Brennan decided that the denial of benefits, an indirect burden similar to the
one in Braunfeld, did infringe Sherbert's free exercise rights. It forced her
to choose between adhering to her tenet of faith, foregoing Saturday labor,
and sacrificing benefits on one hand or violating a tenet of her religion in
order to receive unemployment benefits. For Brenﬁan, "such a choice puts the
same kind of burden upon the free exercise of religion as would a fine imposed
against [Sherbert] for her Saturday worship‘"120 So he concluded that
South Carolina's disqualification provision, when applied against Sherbert,
did burden her right to free exercise, if only indirectly.

Brennan then seemed to completely ignore Braunfeld's distinction between
direct and indirect burdens, holding that South Carolina had to demonstrate
that including Sherbert's religiously based abstinence within the meaning of
the disqualification provision was justified by some compelling interest.

This consideration would seem to contradict the rule of adjudication estab-
lished in Braunfeld for instances of indirect burdens. At any rate, the state
argued that protecting its unemployment compensation fund from fraudulent

claims was compelling. But Brennan announced that the Court would not deter-

12074, at 404
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mine whether or not any compelling interest existed because the state supreme
court had not considered the question. Noting that man# states provided
exemptions for Sabbatarians, Brennan did make clear that the Court would not
accept any asserted governmental interest as compelling. He remanded the case
to the state court and implied that if that court did not exempt Sherbert from
the disqualification provision, the Supreme Court would do so on appeal.
Brennan declined to evaluate the assertion of compelling interest in deference
to the state court, but his opinion expressly sanctioned the use of strict
scrutiny in the free exercise field.

While on this superficial level Brennan's opinion appeared to represent
a straightforward endorsement of strict scrutiny, it contained inconsistencies
and qualifications just below the surface. These flaws in his ruling,
resulting from his attempts to distinguish Braunfeld, rendered the opinion a
less than clear approval of strict scrutiny. Although Brennan seemed to
eliminate the distinction between direct and indirect burdens, he noted that
Braunfeld was still valid because the burden in that case had been less direct
than the one in Sherbert. But the directness of the burden was irrelevant
under the test he applied in Sherbert, so he could not legitimately distin-
guish Braunfeld on that ground. And his contradictory statement left some
question about the potential of continued soundness for the direct-indirect
distinction in the free exercise field. Although the Court noted that the
burden in Sherbert was indirect, it applied strict scrutiny to find it
unconstitutional. But by also claiming that Braunfeld was still a valid

precedent, the Court left open the possibility that some challenges to
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indirect burdens might be evaluated accordinz to the less stringent doctrine
applied in Braunfeld.121

Brennan also tried to distinguish Braunfeld in another wav: bv stretch-
ing the facts in Sherbert to suggest that the disqualification provision was
not generally applicable but was in fact discriminatoryv. In Braunfeld, Warren
iad announced a specific test only for instances when some generallyv applica-
ble and secular governmental policy indirectly burdened religious exercise.
Warren, it will be recalled, did not clearly articulate standards for cases in
which the burden was indirect but the legislation was discriminatory or non-
secular. Nor did he outline a precise judicial approach in cases of direct
burdens on free exercise. Brennan apparently tried to cast the disqualifica-
tion provision in Sherbert as discriminatory so as to avoid applving the
Braunfeld test that did not include a compelling-interest standard. In fact,
he quoted as relevant to Sherbert a portion of Braunfeld which suggested that
discriminatory policies were alwavs invalid, but he ignored the sentence
immediatelv following the portion he quoted. That sentence outlined the
least-restrictive-means approach for generally applicable policies but did not
endorse a compelling-interest standard. Brennan seemed to be writing his
Sherbert opinion so that if it were read on a deeper level, and were directly
compared with Braunfeld, one might conclude that Sherbert defined strict

scrutiny as the proper judicial approach when cases involved discriminatory or

121It could be argued that Brennan's dispute with Chief Justice Warren's
plurality opinion in Braunfeld was based not on the plurality's refusal to
apply strict scrutiny but on their acceptance of the state's asserted inter-
ests as compelling when Brennan did not believe that they were. But this
interpretation of the disagreement in Braunfeld does not comport with Warren's
plurality opinion or with Brennan's urging from dissent that precedent
required a showing of compelling interest. Given the clarity with which
Warren outlined the criteria that the Court should apply in cases like
Braunfeld, it would be a stretch to assume that the majority really used a
compelling~-interest standard but did not explicitly announce that they were
using it.
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non-secular legislation that indirectly burdened free exercise. In other
words, Brennan would be filling one of the holes which Warren left open in
Braunfeld.

Brennan's suggestion that the disqualifving provision was discriminatory
vas based on two propositions, neither of which were sound. First, he
kasserted that although the state court had held that Sherbert's religious
reason for refusing Saturdav work disqualified her, the court had not ruled
out the possibility that it might exclude from the disqualification provision
other, perhaps non-religious, personal reasons for refusing Saturday work.

The state's decision to disqualify Sherbert might then constitute religious
discrimination, and the provision might fail the general-applicability
requirement. Justice Harlan objected in dissent to Brennan's assumption that
"some day'" the state court might "conclude that there is some personal reason"
that would not disqualify an individual.122 Harlan noted that the state

court had never held any personal reason as an acceptable basis for someone to
condition their availability for work. He suggested that the majority should
not assume that it would ever do so.

Second, Brennan tried to show that the scheme was discriminatory by
referring to another South Carolina law that protected individuals from being
compelled to work on Sunday if such work woﬁld violate their religion.
However, Harlan again effectively attacked Brennan's claim. He pointed out
that this law was not part of the unemplovment statutes at issue and‘in fact
only had force in times of national emergency when the state authorized
employers to operate on Sunday. Nevertheless, it seemed that Brennan was
trying to paint the disqualification provision as discriminatory so that

Braunfeld would not require him to apply a free exercise doctrine that

122Id. at 420, n. 1 (Harlan, J., dissenting)
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excluded the compelling-interest standard. But Brennan did not incorporate
his suggestion that the provision was discriminatory into his formulation of
the strict scrutiny approach he sanctioned. His opinion did not even implv
that the Court would applv strict scrutinv onlv if challenged legislation vere
discriminatory.

Flawed by Brennan's messvy attempts to save Braunfeld, the Sherbert
opinion left confusion in the free exercise field. While denying that
Braunfeld was overruled, the Court adopted an approach that was at odds with
that case unless Sherbert were narrowly read as filling a hole left by Warren
in Braunfeld. But if Sherbert were read in such a way, it would produce
several questions. The distinction between direct and indirect burdens might
still be valid. After all, since Sherbert did not address a direct burden,
its strict scrutiny doctrine might not apply in cases containing such a
burden. And since Sherbert distinguished Braunfeld as presenting a less
direct burden, it might suggest that when future courts heard free exercise
challenges they might have to apply the less comprehensive test announced in
Braunfeld when burdens could be deemed less direct than the one in Sherbert.
Sherbert might also require that future courts distinguish between indirect
burdens resulting from general laws and those arising from discriminatory
legislation. Full‘strict scrutiny might apply only when legislation was
discriminatory and placed indirect burdens on free exercise. Brennan's
attempts to save Braunfeld substantially undermined his goal of firmly
establishing strict scrutiny in Sherbert as the predominant doctrine in the
free exercise field.

Justice Harlan dissented in Sherbert. He had joined Frankfurter's
concurring opinion in Braunfeld, and with Frankfurter now retired Harlan led

the anti-exemptions camp. He criticized the Sherbert majority for both
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contradicting Brauntfeld and reaching an illegitimate result. He could not
understand Brennan's position that the burden in Braunfeld was less direct
than the one in Sherbert. After all, the Sundav Closing Law threatened to
drive Braunfeld out of business, but Sherbert merelv wanted to collect several
weeks of unemplovment compensation. Harlan thought that "any differences

n123

between this case and Braunfeld cut against [Sherbert]. Justice Stew-

art, in a concurring opinion, made the same argument about Braunfeld's

/ , . . . .
124 Harlan also disagreed with the result of applyving the strict

burden.
scrutiny approach, a result he believed was discriminatory. He asserted that
"[t]he meaning of today's holding . . . is that the State must furnish
unemployment compensation benefits to one who is unavailable for work if the
unavailability stems from the exercise of religious convictions. The State,
in other words, must single out for financial assistance those whose behavior
is religiously motivated, even though it denies such assistance to others
whose identical behavior . . . is not religiously motivated."12% This

n126 n127

"accommodation of religion would be "permissible if the legisla-

ture had chosen to enact it. But Harlan's point was that they had not, that

123Id, at 421 (Harlan, J., dissenting)

12Z‘Brennan's majority opinion was flawed, but this criticism was not
necessarily legitimate. Harlan and Stewart seemed to regard the severity of
the burden and the directness of the burden as the same concept. But they are
not necessarily synonymous. The consequences of the burden in Braunfeld were
clearly more potentially severe than those in Sherbert. However, the burden
in Sherbert might be considered more direct. In Sherbert, South Carolina
denied Sherbert a governmental benefit, unemployment compensation. But in
Braunfeld, the Sunday Closing Law limited Braunfeld's ability to reap economic
benefits generated in the private sector. Government was responsible for the
burden in both cases, but the burden in Sherbert could conceivable have been
seen as more direct.

1251d. at 422 (Harlan, J., dissenting) (emphasis in original)
1261d.

127 14.
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the unemplovment compensation legislation had been designed and interpreted tn
provide assistance solely to individuals whose unemplovment resulted from
downturns in the business cvcle. He simplv believed that instances "in which
the Constitution may require special treatment on account of religion are

few and far hetween. n128

Although Harlan did not think exemptions were required, he did not
believe legislatively crafted ones would violate the establishment clause. He
did not assail the Court for fueling a conflict between the two religion
clauses, but Justice Stewart did. Stewart, who had joined Brennan's dissent
in Braunfeld, strongly supported the pro-exemptions position in the free

n129 interpretation

exercise field. But he decried the "positively wooden
he believed the Court had given the establishment clause in other cases,
particularly in School District v. Schempp,130 which the Court had decided
on the same dav as Sherbert. In that case the Court had concluded that ”to‘
withstand the strictures of the Establishment Clause there must be a secular
legislative purpose and a primary effect that neither advances nor inhibits

n131 Stewart asserted that as a result of this kind of construc-

religion.
tion of the establishment clause '"there are manv situations where legitimate

claims under the Free Exercise Clause will run into head-on collision with the

Court's insensitive and sterile construction of the Establishment

1132

Clause. Sherbert was just such an instance. Stewart argued that under

the Court's approach to the establishment clause, South Carolina should be

12814, at 423

12974, at 414 (Stewart, J., concurring)
130374 u.s. 203 (1963)

3174, at 222
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forced to treat Sherbert's religious reason for qualifyving her emplovmen!
availabilitv in the same wav it treated anv other personal reason for qualifv-
ing availability. "To require South Carolina to so administer its laws as to
pav public monev to [Sherbert] is . . . clearlv to require the State to
violate the Estahlishment Clause as construed by this Cou.r‘t,"?‘H Since, he
argued, the Court had disapproved of governmental support of religion, it
contradicted the establishment clause when it ordered a free exercise exemp-
tion so that Sherbert could receive unemplovment compensation. Because
Stewart supported religious exemptions, he believed the Court should alter its
interpretation of the establishment clause to eliminate the conflict between
the two clauses and to clearly permit legislative bodies to respect religious
diversity by granting statutory exemptions.

The majority's response to Stewart's criticism was anemic. The majority
obviously did not want to engage in a careful scrutiny of their free exercise
and establishment clause doctrines. Brennan, in the majority opinion, did not
apply the Schempp doctrine to determine whether or not a religious exemption
would in fact be unconstitutional. Instead, he simplv called the exemption
"nothing more than the governmental obligation of neutrality in the face of
religious differences."13% Douglas filed a concurrence to address the
question of potential conflicts between Sherbert and the establishment clause.
He asserted that

[t]he fact that government cannot exact from me a surrender of one

iota of my religious scruples does not, of course, mean that I can

demand of government a sum of money, the better to exercise them.

For the Free Exercise Clause is written in terms of w