


r 

r 
r 

f 

) 

r 

L M U N I C I P A L 

COURT 

by 

Will D. Swanner 
l. I 

Legal Consultant 

Cov r-6 - ftu /f\ /~a ( 

A-r cV (X_ s 

Municipal Technical Advisory Service 

MUNICIPAL TECHNICAL ADVISORY SERVICE 1 ~,,..__ 
INSTITUTE FOR PUBLIC SERVICE t, 
THE UNIVERSITY OF '1$NNESSEE 

in cooperation with the 

TENNESSEE MUNICIPAL LEAGUE 

February, 1974 





r 

,--

1 

r 

r 

r 

PREFACE -

This guidE- is a compilation of fi.fty· ·one topics which deal 

largely with procedure rather than with substantive law. Much of 

the content is from the laws of Tennessee and tn most instances 

the language of the law is used. 

Preparation of this guide was rendered difficult because of 

the many areas relating to the functions of the city court which 

are not covered by ei.ther statute or case law. Anyone researching 

the jurisdiction of municipal courts in this state becomes involved 

in a tangle of situations as a result of the numerous sources from 

whlch these jurisdicticns are acquired. Some arise out of general 

statute law, some out of general law charters, a,nd others out of 

private acts charters. Obviously, all city courts have a common 

denominat-or. They are required to hear all cases in violation of 

the city ordinances of their particular towns or cities. The 

similarity, in some instances, ends at this point because the 

amount of the fine or th~ penalty that may be assessed for such 

violations and the means of enforcing or collecting the penalty 

or fine, will vary according to the powers granted to the court 

under its particular charter or body of ordinances. 

When one ventures beyond the judges role as city judge to 

that of a magistrate empowered to hear criminal violations, the 
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situation becomes even more involved. For those towns and cities 

incorporated under General Law Charters, section 6-217, Tennessee 

f~~-~!!!!2~2. grants to the city judge or recorder concurrent 

criminal jurisdiction with justice of the peace within such judge~s 

town or city. Likewise, secti.on 6-3303, Tennessee Code Annotated, 

another general law charter, provides the city judge with the 

jurisdiction of a justice of the peace in criminal matters under 

the ~gdifie2_Qitx_M!!!!8~.I_fhar!~!.· On .the other hand, in towns 

and cities incorporated pursuant to the City Mana~Charter, such 

authority is not given in section 6·2119, which provides for city 

court jurisdiction under this general law charter. Those charters 

created by private acts of the legislature are for one individual 

city. Each charter of this type provides the juri.sdiction for its 

municipal court. Judges who serve such cities will need to examine 

the private acts under which their cities or towns are incorporated 

to determine whether their courts have concurrent jurisdiction with 

justices of the peace in criminal matters. 

Part one of this guide, Ordinance Violations, deals with vio­

lation of city ordinances and related matters and is included for 

the assistance of the court while sitting as a municipal court in 

deciding such cases. 

Part two, State Violations, is largely statutory and deals 

with those procedural situations related to violation of state law 
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in which the city judge is sitting in the capacity of a state 

magistrate. 

Part three, Miscellaneous Information, is composed of statutes 

and court decisions relating to situations which in most instances 

would be relevant to both city ordinance violations and violations 

of state law. 

Part four, Forms, contains the various types of process which 

are commonly used in municipal courts and are included for the 

convenience of those who may desire to make use of them. 

The writer wishes to express his deepest appreciation to 

Honorable Earl M. Bradley, judge of the Municipal Court of the 

City of Knoxville; the Honorable Andrew J. Evans, judge of the 

General Sessions Court, Knox County; and Miss Jacqueline Kersh, 

Mr. Don Ownby and Mr. Eugene Puett of the Municipal Technical 

Advisory Service for providing many valuable suggestions and 

evaluations that have been incorporated into this guide. 
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Definition 

- ORDINANCES 

An ordinance of the council of a 

municipality, although binding upon the 

community affected by it, is not a "law" in the legal sense. 

It is not prescribed by the supreme power of the state, from 

which alone a law can emanate, and it is not of general authori­

ty throughout the state. 1 

Requisites 

An ordinance must be certain and 

definite, so that the average man, after 

reading it with due care, will understand whe_ther he will 

incur a penalty for his action or not. 2 To this end ordinances 

must have the following requisites: 

(1) They must be consonant with the Constitution and 

statutes of the United States and of the state, and the 

general principles of common law. 

(2) They must be authorized by the charter of the cor­

poration or the general laws applying thereto and consistent 

with the object and purpose of its creation. 

1Rutherford v. Swink, 96 Tenn. 564, 35 S.W. 554. 

2Town of Jonesboro v. Kincheloe, 148 Tenn. 688, 257 S.W. 418. 

1 
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(3) They must be geneF_~l-,aQd a,pplicable alike to all 

persons and property affected by them. 

(4) They,. must be certain in; their .a,pplication ~nd opera-

tion. 

(5) Their execution must not be left to the caprice of 

those whose duty it is to enforce them. 

(6) They must be just. 

(7) They sho.uld be adapted to tl:le locality and .the 

affairs 'Which it is intended .they, s_hall control cipd affect. 

(8) They must not be harsh and oppressive. 

(9) They must not discriminate in favor of or against 

any class of persons or property. 

(10) They must be general in their nature and impartial 

in their operation. and effect.l 

Scope of penalty The Constitution of the State of 

Tennessee provides that no fine shall be laid on any citizen 

of the state that exceeds fifty dollars ($50), unless it shall 

1Jones v. Nashvifle, ·109 Tenn. 550, • 72 S.W. 985. 
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be assessed by a jury of· his peers, who shall assess the fine at 

the time they find the fact, if they think the fine should be 

more than fifty dollars. 1 The State Court of Appeals ruled 

that this constitutional limitation on fines does not apply to 

penalties imposed for violation of city ordinances. The court 

said that where the penalty is not more nor less than $100, the 

provisions of the constitution were not violated. 

''While a fine is always a penalty a penalty is not always 

a fine. A fine is imposed in criminal action but a penalty is 

2 ordinarily recoverable in a·civil action." 

This decision makes it possible by ordinance to assess 

a penalty in excess of fifty dollars ($50) if the charter of 

the particular municipality so authorizes. 

1Art. 6, sec. 14, Constitution of the State of Tennessee. 

3 

2o•oell v. City of Knoxville, 54 Tenn. App. 59, 388 S.W. 2d. 150. 
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THE TRIAL FOR ORDINANCE VIOLATION 

Opening Each judge may establish rules of 

conduct for his court, subject to the rights of any defen­

dant appearing there. Accordingly, he may direct that his 

court be opened formally by a bailiff or other person desig~ 

nated by him. The opening may take several forms but in 

essence it simply is a statement that the session has begun 

and that the court will proceed with ,the business before it. 1 

In mlll:lerous municipal courts it is customary for ' all persons 

present to stand when the 3udge enters the court room. The 

judge may prohibit smoking, limit all talking to those par­

ticipating officially in the hearing, and require that all 

attorneys appear before him wearing coats, etc. 

Oath or 
affirmation 

Witnesses may all be sworn in a 

group at the beginning of the trial, 

or they may be sworn separately when they are called to 

testify. Some courts prefer to administer the oath to 

witnesses at the time they are called; the oath at 

that time is still fresh in their minds. Oath forms 

1Black*s Law Dictionary , page 1241. 
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vary with. the various courts. The form of oath used by some 

courts: ''You do solemnly . swear (affirm) upon the Holy 

Evangelist of Almighty God that the evidence you shall give 

in the case on trial, shall be the whole truth and nothing 

but the truth? 111 Occasionally, a witness may decline to 

take an oath due to such witness's religious convictions or 

his lack of belief in any religion. Such persons may affirm 

that they will speak the truth. 

Calling for 
the rule 

The ju~ge on his ·. own motion may 

separate the witnesses, or either of 

the parties to the action .may request such separation. The 

"sequestration of witnesses," commonly referred to as "calling 

for the rule," is a requirement that all witnesses except the 

prosecutor and the defendant leave the court room and wait 

outside for their turn to testify. This rule has for its 

purpose: 

(1) Preventing prospective witnesses from consulting 

one another; 

(2) Rendering testimony inaudible to the prospective 

witness; and 

1caruther's History of a Law Suit, s~ction 329. 
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(3) Removing all possibility for · cortsult.a:tion with a 

witness who has left the stand, since such witness may be 

recalled. 1 

This rule of law is very ancient with roots fixed in 

the Old Testament. It is said that Daniel the prophet 

cross-examined two elders who had been placed under the 

rule by him and as a result exposed these elders as being 

guilty of perjury. In their testimony against the wife of 

Joacim, who was charged with adultery, one pf the elders 

swore that the offense was committed under the mastick tree 

while the other testified that it was committed under the 

holm tree. 2 

Plea of the acGused After the defendant i.s notified 

officially by the judge of the nature of the charge against 

him, he shall plead as to his guilt or innocence. Generally, 

this plea would simply be the oral denial of the charge 

against him. 

1Wi gmore on Evidence, section 1840. 

2rbid., section 1838; 
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However, the accused shall state in brief, plain terms his 

defenses to each claim asserted and shall admit or deny the-

1 avermerits upon which the prosecutor relies . 

Special plea 
of accused 

A special plea of defense is one 

in which the defendant pleads the facts 

on which he is relying, i.e., insanity, minority, etc., 

i d f h • 1 1 f ·1 2 nstea o t e simp e pea o not gui ty. It is also a 

pleading in excuse or justification; that is, it is one 

that goes beyond mere denial of the allegations made. 3 

Accused's right 
as witness 

The accused may testify and admit, 

explain or deny any allegation made 

against him by the prosecution. However, if he feels that 

his testimony would not improve his position before the 

court, or might even supply some material deficiency in 

the prosecution's case against him, he may decline to testi= 

fy and such refusal may not be used against him. 4 

1Rule 8.02, Rules of Civil Procedure. 

2see: Defenses of the Accused page 12 of this guide. 

3Balentines Law Dictionary. page 1200. 

4see: Article 1, section 9, Constitution of Tennessee, and 
section 40-1110, Tennessee Code Annotated. 
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Examination 
of witnesses 

The complainant in :city court is · 

usually ·the. first person to testify~ 

He may be a private person or the arre·sting ·officer. -His 

complaint, stated to the court under oath, is known as 

direct or original testimony. In those instances w~e.~.«:f: 

the parties are represented by counsel, leading questions 

(questions which suggest the answer desired) may be pro­

hibited except in these instances: 

(1) Those questions asked for the purpose of intro­

ducing some material matter such as a document or for the 

purpose of introducing a .witness; 

(2) Quest-ions the judge, in his -sound discretion, may 

permit when a witness appears to ·be hostile to the party who 

called him. 1 

Cross-examination When direct testimony is completed, 

the adversary may examine the witness. 

This is known as cross-examination and is a right which 

may not lawfully be denied. In some instances, it will 

not be used by the adversary if he feels that it might: . 

weaken his case. Leading questions are one of the prin­

cipal devices employed in cross-examination and · ma:ybe 

1caruther 's op. -cit. , section 336~ 
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used without restriction. This examination extends to all 

matters related to the case and is not limited only to those 

matters brought out on direct examination. 1 

Directed verdict At the conclusion of the testimony 

for the prosecution, if the judge is of the opinion that the 

prosecutor has failed to create a presumption of guilt and a 

reasonable mind, honestly seeking the truth, would form the 

same oplnion, he may in his discretion dismiss the action 

without, further testimony.? 

Argument of 
counsel 

In cases in which the parties are 

represented by counsel, the attorneys on both 

sides of the action may, after a~l evidence is presented, 

make an argument to the court of conclusions drawn from 

such evidence which are favorable to their clients. 

Either of these parties may decline the privilege of 

argument if they so desire. The prosecutor has the 

right to present his argument first~ followed by the 

defense. Neither attorney is a witness, and any repre­

sentation of fact made by him in his argument must not be 

9 

1caruther's op. cit., and section 40~2529, Tennessee Code Annotated. 

2caruther's op. cit., section 361. 
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an assertion made to his· own -credit. It mus,t , be based solely. 

upon those facts of which evidence has already been introduced 

or those situations of which no evidence· need ever be intro­

duced because of their notoriety, of which the court will take 

judicial notice. 1 

Final decision 
of the court 

At the conclusion of all of the evi­

dence, it is the duty of the trial Judge 

to render a decision for or against the accused. In reaching 

his decision he must weigh all properly introduced evidence 

presented to the court. 

(1) In determining against the accused in cases of · 

ordinance violations, the court will need to find that a 

preponderance of evidence has been produced against the 

accused. 2 

(2) Those municipal courts having concurrent juris­

diction with justices of the peace in criminal violations 

shall be guided by these rules: 

(a) When conducting a _preliminary hearing, the 

court .. is required to find probable cause for believing 

1Wigmore, op. cit., section 1806. 

2see "Rules of Evidence" in this guide, page 56. 
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that the accused is guilty as charged~l 

(b) When the court hears a case and decides it 

pursuant to the small offense act, the court is required 

to find the accused guilty as charged ,beyond ,a reasonable 

doubt. 2 

Results of final 
decision 

Upon a finding against the accused, 

the following legal mechanics are author-

ized: 

(I) In instances where city ordinances are violated, 

the court may assess any fine which conforms to the state 

constitution, and the provisions of the charter and ordinances 

of the city. If the accused is able but unwilling to pay the 

fine, the court is empowered to commit the accused to jail 

or workhouse to serve out the fine. 3 

1
Ibid. 

2
Ibid. 

3 See Tate v. Short, 28 L. Ed. 2d. 130, Sections 40-3207, 40-3208 
and 40-3209, Tennessee Code Annotated. 

11 
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(2) The accused may appeal a fine,assessed forviolation 

of a city ordinance, to the circuit court1 of the .county in 

which that municipality is locate~ by ~posting, an appeal bond 

covering the fine assessed, and all costs, within ten (10) 

days thereafter, Sunday being excluded. 2 

Plea of not 
guilty 

DEFENSES OF THE ACCUSED 

The ·plea usually used by the accused 

in city court is · that of "guilty" or "not 

guilty." Not guilty is a general denial of .each and every , 

material allegation made against the pleader. 3 

Special 
pleas 

Special pleas are used in cases where 

they best protect the accused and are 

required for the presentation of special matters of defense 

which go beyond the mere denial of the allegations made. 

They may be said to be pleadings in excuse or justification. 4 

Among the many situations that may be defended by means of 

special pleas are: 

½section 16-512, Tennessee Code Annotated. 
Ibid, Section 27-501. 

~Balentine's · Law .Dictionary , page 518 
Ibid, page 1200. 
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(1) Limitation of prosecution, better known as the statute 

of limitations, establishes a limit on the time permitted . for 

filing an action in court. When this time limit has passed 

and this plea is .used as a defense, the charge .against the 

accused must be dismissed. The time allowed for prosecut ing 

a violation of law or ordinance varies , according to the magni­

tude of the offense. 1 A violation of a city ordinance is a 

minor offense punishable by fine and is generally consider ed 

by the courts as being a misdemeanor. 2 

(2) Juveniles, or persons under the age of 18 years, 

may only be tried in juvenile court or other coprts desig­

nated by law. However, if the offense is a traffic violat ion 

and the accused is 16 years of age or older, the judge of the 

juvenile court may waive jurisdiction and the case may be 

heard by the judge of the municipal court. 3 

(3) Insanity is a valid special defense in criminal 

cases, but in order to excuse the accused, the nature of the 

insanity must -be such as to deprive the person of his reason, 

1section 40-202, Tennessee Code Annotated. 

2simpson v. City of Knoxville, (Tenn. App. December 1, 1961, 
unreported.) 

' 

3sections 37-206 and 37-245, Tennessee c·ode Annotated, 
also see page 17 of this guide. 
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May be heard 
by city judge 

In any case or _class of cases ~he 

judge of any j uvenile court may ' waive 

jurisdiction of traffic violators of 16 years of age or older, 

and such cases shall be heard by the courts having juris­

diction of adult traffic violations, or the child may pay 

the stipulated fine to a traffic bureau. 1 

CITATION IN LIEU OF ARREST 

Violations committed When any person violates a traffic 
in the presence 
of officer ordinance, law or regulation of any munic-

ipal or metropolitan government in the presence of any police 

or peace officer,. any member of the fire department or build­

ing department of such government who are designated special 

police officers, it is not necessary for the officer to arrest 

the offender. Instead the officer may issue a citation or 

complaint, with a copy to the offender, showing the charge, 

time and place for a court appearance. 2 

1section 37-245, Tennessee Code An~otated. 

2section 6-651, Tennessee Code Annotated. 
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Agreement to a ppear In order to avoid arrest and the 

issuance of the warrant, the offender is required to sign 

an agreement to appear at the time and place indicated, to 

waive the issuance and service of a warrant. 1 

Duty to try with­
out issuance of a 
warrant 

When the offender has signed the 

agreement and . waiver, it is the duty of 

the court having jurisdiction to try the case upon the cita­

tion or complaint, without the issuance and/or service of a 

warrant upon the defendant. The citation or complaint shall, 

in all respects, be treated.as though it were a warrant 

properly served upon the defendant. 2 

Violations committed When an officer makes a personal 
not in the presence 
of officer_ investigation at the scene of a traffic 

accident, or in the case of violations other than traffic 

accidents, such as building inspection, and the officer 

has reasonable and probable grounds to believe that the 

driver of such vehicle or the owner or occupant of prop= 

erty has v:i,olate.d any ordinance, law or regulation of any 

municipal or metropolitan government in this state, he may 

1section 6-652, Tennessee Code Annotated. 

2rbid., section 6-653. 

19 
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issue a citation instead of making an arrest or taking out a 

warrant. 1 

Refusal to sign 
a greement 

If the offender refuses to sign the 

agreement to appear in court and waive issuance 

and service of a warrant; it is the duty of the officer, in 

whose presence the offense is committed, to immediately place 

the offender under arrest, take the person before ,the proper 

authority, procure a warrant, serve it on the offender and 

book him'or her as in other cases of violations. The authority 

issuing the warrant shall take bail from the accused for 

appearance in court for trial, or commit the offender to jail. 2 

Failure of offender Should the offender sign the agree-
to appear after sign-
ing agreement • ment and waiver and fail to appear for 

trial at the time and place designated, the court having 

jurisdiction of the case i1'llllediate1y issues a warrant against 

the offender t ' 'An additional warrant for the offense of vio­

lating the agreement to appear should be issued provided the 

municipal or metr~politan government has made such failure an 

offense or adopted the state law creating such an offense. 

1section 6-656, Tenne.ssee Code Annotated. 

2rbid., section 6-654. 



This warrant or warrants shall he served upon the offenqer 

and the procedure set out in the preceding par?graph 

(section 6-654, Tennessee Code Anriotated) regarding the 

service of warrants, booking, and taking appearance bail ,or 

committing to jail shall be followed. 1 

DEPOSIT OF DRIVER'S LICENSE IN LIEU OF BAIL 

Deposit license for 
violation of traffic 
ordinance in lieu of 
bail 

Whenever any person lawfully pos­

sessed of a chauffeur's or operator's 

- license theretofore issued to him by the department 

of safety is issued a citation or arrested and charged with 
' "' 

a violation of any municipal ordinance regulating traffic, . 

except 'driving under influence of intoxicant or narcotic 

drug or leaving scene·' of accident, in a municipality hav-

ing · a city cou·rt, the municipality may by ordinance allow 

said person to have the option of depositing his chauffeur's 

or operator's license issued under this chapter with the 

officer or court demanding bail in lieu of any other security 

required for his appearance in any court of the municipality 

2 in answer to any such charge before said court. 

1section 6-655, Tennessee Code Annotated. 

2Ibid., section 59-730. 

21 
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Receipt to be · issued Whenever any person .. hereof deposits 
for license de posited 
in lieu of bail hi~~hauffeur's or operator's license 

as provided, either the officer or the court demanding bail, 

as hereinabove described, shall issue said person a ,rece_ipt 

for said license upon a form approved or provided by the 

department of safety, and thereafter said person shall be 

permitted to operate a motor vehicle upon the public highways 

of this state during the pendency of the case in which the 

license was deposited.l 

License deposited to The clerk or judge of a court accept-
be forwarded to the 
department of safety ing the license shall thereafter forwa.rd 

to the department of safety, the license of a driver deposited 

in lieu of bail if the driver fails to appear in answer to .the 

charged filed against him and whLch license shall not be re­

leased by the department of safety until the charge for which 

such license was so deposited has been disposed of by the court 

in which pending. 2 

Receipt to serve as 
license when driving 

The licensee shall have his license 

in his immediate possession at all times 

when driving a motor vehicle and shall display it upon demand 

1section 59-730, Tennessee Code Annotated. 

2Ibid. 

l 
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of any officer or agent of the department or any ·police officer 

of the ·state, county or municipality, exqept that · where the 

licensee has previously deposited his license with the officer 

or court demanding bail, and has received a >receipt from the 

officer or the court, the same to serve as a substutute for 

the license until the specified date for court appearance of 

licensee or the license is otherwise returned to the licensee 

by the officer or court accepting the same for deposit; 1 

In addition to other The provisions of this section are 
provisions of state 
law in addition to the provisions of sections 

23 

6-651 through 6=657, inclusive, of the Tennessee Code Annotated , 

(citations, etc.) and may be implemented as a l ternative pro= 

cedure to the provisions of previously mentioned sections of 

the Tennessee Code Annotated and any other sections of this 

code in conflict herewith by passage of an ordinance by the 

governing body of said municipality.2 

·- ~··---------- ···-· ..... 

Implementing 
procedure 

Any city or town in the state desir­

ing to implement the provisions of this statute 

must (1) have a city court and certify this fact to the de= 

partment of safety; (2) adopt an implementing orpinance a.nd 

1section 59-730, Tennessee Code Annotated. 

2Ibid. 



24 

send a certified copy to the department of safety; and (3) 

use a receipt form approved by t _he department of safety . 1 

Use of license as This statute creates an option on 
bail is licensee's 
option the part of the licensee as to whether 

his chauffeur's or operator's license may be used in lieu 

of bail. Cities are not authorized under this act to seize 

the driver's license to be used in lieu of bail without his 

consent. 

2 
PROCESS TO BE SERVED BY REGISTERED MAIL , -ETC. 

Limitations on use Any municipal government with popu-

lation of 50,000 or more, according to U.S. Census of 

Population of 1970 or any subsequent federal census of 

population, may authorize its city court by ordinance to 

serve process by registered or certified mail, addressee 

only, return receipt requested. This authority, however, 

is limited to actions of debt involving the nonpayment of 

any ticket or citation issued for any non-moving traffic 

violation. 

1General Order No. 612, dated 5 December 1972: Department of 
Safety, State of Tennessee. Also see sample implementing ordi­
nance on page 177 and approved receipt forms on page 173 of 
this guide. 

2chapter No. 61, public acts of 1973. 
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CONCURRENT JURISDICTION WI'I'H JUSTICE OF THE. PEACE 

IR CRIMINAL CASES 

All city courts do not have authority to hear cases involv­

ing the violation of state law. There is no such general or 

blanket authority given by the legislature to municipal courts. 

Those courts vested with concurrent jurisdiction with the 

justice of the peace in criminal cases have acquired such 

jurisdiction from their charters. To determine the juris­

diction given his court by the legislature, a city· Judge must 

examine the charter of his city. 

MAGISTRATE1 

Defined ''The judges of the supreme, chancery; 

circuit, and criminal courts throughout the state, judges of 

the county courts and justices of the peace in their respective 

counties, and the presiding officer of any municipal.or city 

court within the limit of their respective corporations are 

magistrates within the meaning of this title." 

1 . 
Section 40-114, Tennessee Code Annotated. (Jurisdiction and 
Venue are the subjects of title 40.) 

25 
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PRELIMINARY EXAMINATIONS FOR. STATE VIOLATIONS 

Right to preliminary 
hearing 

In all criminal cases, prior to 

presentment and indictment, whether 

the charge be a misdemeanor or felony, the accused is 

entitled to a preliminary hearing at his request, whether 

the grand jury of the county is in session or not.1 

Notice of charge, 
right to counsel 

When the defendant is brought 

before a magistrate following arrest, 

either with or without a warrant, on a charge of having 

conmitted a public offense, the magistrate must immediately 

inform him of the offense with which he is charged, and of 

his right to counsel in every state of the proceedings. 2 

Procuring 
counsel 

If the defendant is not repre~ 

sented by counsel, the magistrate must 

allow the defendant a reasonable time to send for counsel 

and, if necessary, shall adjourn the examination for that 

purpose.3 

1section 40-1131, Tennessee Code Annotated. 

2 • d 4 Ibi ., Section 0-1101. 

3 Ibid., Section 40-1102. 
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Time of 
examination 

The magistrate shall proceed to examine 

the case as soon as the defendant appears, or, if 

the defendant requires the aid of counsel, •after waiting a 

reasonable time (see above). 1 

Continuance The magistrate may, however, for good 

cause, adjourn the examination from time to time, not exceed­

ing three (3) days at any one (1) time without the consent of 

the defendant. In such cases, if the offense is not bailable 

or if the defendant does not give the bail required, he shall 

be committed to jail. If the offense is bailable, · the defen­

dant may make the bail, in such sum as the magistrate directs, 

for appearance for further examination. 2 

Change of judges Any other magistrate of the county 

may replace the original magistrate at an adjourned examina= 

tion and proceed with the case as the original magistrate 

could have done. 3 

Failur«!!. ..... tcf appear 
-after ad journment 

If the defendant does not appear 

before the magis•trate at the time to 

which the examination .1s adjourned, he shall certify the 

lsection 40-1103, Tennessee· Code Annotated. 

2rbid., section 40-1104. 

3rbid., section 40-1105. 
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default on the undertaking of bail and return the undertaking 

to the next circuit court or ~r~minal court of .his county, 

where the same proceedings shall be conducted as upon breach 

of an undertaking in that court. 1 

Warrant of arrest On the defendant's failure to appear, 

the magistrate certifying the default, or any other magistrate, 

may issue another warrant of . . arrest. The same proceedings may 

be conducted against the defendant as oi:i the original warrant. 2 

Examination 
of witnesses 

At the examination, the magistrate 

shall examine the prosecution witnesses, 

on oath in the presence of the defendant, and such witnesses 

as may be produced by the defendant. 3 

Right to 
remain silent 

When the examination· of the wit­

ness on the part of the state is closed, 

the magistrate shall inform the defendant that it is his 

right to make a statement regarding the charge against him, 

or that he may waive this right. Waiver cannot be used 
... .. ·. 

against him in the examination before the magistrate, or · 

1section 40-1106, Tennessee Code Annotated. 

2Ibid., section 40-1107. 

3 Ibid., section 40-1109. 
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at the trial. 1 Where a justice of the peace fails to advise 

the accused of his right to counsel, his right to make a 

statement regarding the charge against him, of his right to 

waive the making of such statement or fails to warn the accused 

that any statement he makes can be used against him, ·the state ... 

ment and confession by the accused are inadmissible before .. the 

trial court. Also inadmissible is the fact that at the pre-
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liminary hearing the accused failed to deny incriminating.testi­

mony given against him. 2 

Interrogatories 
put to the 
defendant 

The magistrate may, with the defen.:. 

dant 8s consent~ ask only these questions: 

(1) What is your name and age? (2) Where were you born? 

{3) Where do. you reside, and how long have you resided there? 

<,> Give any explanation you think proper of the circumstances 

appearing in the testimony against you, and state a.ny facts 

which you think material to your defense.3 

Statement reduced 
to writing 

If the defendant chooses to make 

a statement, the magistrate takes it 

in writing, without oath. The statement should be read back 

1section 40-1110, Tennessee Code Annotated. 

2Polk v. State, 170 Tenn. 270, 94 S.W. 2d. 394. 

3section 40-1111, Tennessee Code Annotated. 
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to and signed by .. the defendant; if he refuses to sign, his 

reasons for such refusal must be stated by the magistrate. 1 

Defense 
witnesses 

After the waiver by the defendant of 

his right to make a statement, or after he 

has made a statement, his witnesses, .if any, may be sworn arid 

examined.2 

Separation 
of witnesses 

At the examination the magistrate may 

make such orders in reference to keeping 

witnesses separate and apart, or excluding them during the 

examination of other witnesses or of the defendant, as he may 

think best for the attainment of justice, and he shall, on 

demand of either party, .put all witnesses under the rule. 3 

The refusal of the rule upon demand of a party would be a 

denial of a right of that party and might be fatal to his cause 

which would entitle him to a new trial. 4 

1section 40-1112, Tennessee Code Annotated. 

2rbid., Section 40-1113. 

3rbid., Section 40-1114, (see page 5 of this guide) 

4Nelson v. State 32 Tenn. 237. 
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Reduction of 
evidence to writing 

The evidence .of the witnesses shall 

be reduced to writing by the magistrate, 

or under his directi~:m, and signed <by the witnesses.J This 

written evidence is only admissible at the trial to impeach 

the witness, .when he has been questioned about hi-s . 'tes•timony 

2 before the mag is tra te. • 

Discharge When all evidence has been given, 

. if it appears to the magistrate that no 

offense has been committed, or that there is no probablf cause 

for the charge, . the defendant shall be discharged. 3 

Commitment If it appears that an offense has 

been committed, and there is probable cause 

to believe the defendant guilty, he shall be committed to jail 

by written order, unless the offense is bailable and the 

defendant gives sufficient bail as required for his appearance 

at court. 4 

1TCA Section 40-1115. 
' 

2 1 ' T" Ne son op. cit.; itus v. State 66 Tenn. 132. 

3TCA, Section 40-1116. 

4rbid, Section 40-1117. (for form see page 163~) 
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Holding of 
material witness 

If the defendant is held to answer, 

the magistrate shall take from each material 

witness exa·mined by him on the part of the state a written under­

taking, in the sum ,of two hundred and fifty ($250.00), to 

appear and testify, at the court at which the defendant is 

required to answer, on the second day of the term. 1 

Witness for 
prosecution 
may be bonded 

If the magistrate has good cause to 

believe a witness for the prosecution will 

not appear to testify, he may require the witness to enter · 

into a similar undertaking in a larger amount with sufficient 

. 2 security. 

Married women, 
and minors as 
witnesses 

Married women and minors who are 

material ' witnesses for the prosecution 

may also be required, in the discretion of the magistrate, to 

obtain sureties . who will undertake for their appearance to 

testify, or the magistrate may issue subpoenas and have such 

minors and married women immediately summoned to appear and 

testify. 3 

1section 40-1122, Tennessee Code Annotated. (for bond form 
see page 158.) 

2
Ibid, Section 40-1124. 

3Ibid, Section 40-1125. 
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Witnesses failing 
to make bond 

Any witness required to enter into 

an undertaking, with or without security, 

shall, on falilure or refusal, be committed to jail. 1 If a 

party is .. unable to give bond for his appearance, he must be 

discharged upon his own personal undertaking to appear, having 

committ·ed no contempt warranting his imprisonment. 2 

Amount of bond In such cases, the magistrate shall 

state in the commitment the amount of the 

undertafing and whether sec~rity is required; and the witness 

shall be discharged_ by the sheriff on entering into such an 

undertaking. 3 

Papers to be All examinations and undertakings by 
delivered to court 
for trial, parties or witnesses shall, together with 

the warrant and other papers, be returned by the magistrate 

to the court before which the defendant or witness is bound 

to appear, by the first day · of s~id court. 4 

1section 40-1126, Tennessee Code Annotated. 

2cash v. Quenichett 52 Tenn. 737. 

3TcA, Section 40-1127. 

4Ibid., Section 40-1128. 
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Penalty for failure Any ,magistrate or other officer fail-
to return to trial 
court . ing to return any papers to the court, 

required above, is guilty of a mi,sdemeanor in office. He may 

also be compelled by a rule ,of the court or, in case of dis-­

obedience, by a.t; tachment for contempt ·, to return the papers; 

and he is also liable to a penalty· of twenty-five ($25) 

dollars, one-half(\) to the informer and the other . to the 

county. 1 

Associate one or Any magistrate to whom information 
more other magistrates 

is made, or before whom a defendant is 

brought, may associate himself with one or more magistrates 

of the same grade. The powers and duties described above may 

be executed and performed by them. 2 

PROCEEDINGS BEFORE CITY JUDGE FOR STATE CRIMINAL OFFENSES 

When an offense Whenever the commission of any act 
prosecuted in city 
& state courts or the omission to act under certain cir-

cumstances constitutes both a violation of state law and a 

violation of municipal law, no person shall be prosecuted in 

both a state and a municipal court for the same offense_, even 

1section 40-1129, Tennessee Code Annotated·~ 

2Ibid, Section 40-1130. 
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though different penalties are provided. A dismissal on the 

merits, acquittal or conviction of the offense in one court 

shall be a bar to prosecµtion in the other. 1 

Authority and 
power 

Municipal ·courts having concurrent 

criminal jurisdiction with ·justices of the 

peace and -the general sessions· co~rts2 are authorized and 

empowered: 

(1) To is.sue warrants for a prisoner escaped from jail. 

(2) ' To ex~mine persons arrested for crime. 

(3) To bind defendants over to court if guilty. 

(4) To take bail in bailable offenses.3 

Arraignment 
before justice 

A justice of the peace 'shall, before 

issuing subpoena for witnesses or entail-

ing othEfr costs, require the defendant to plead to the warrant. 4 

However, the magistrate has the duty, at the close of the 

prosecution's case, to advise the accused that he may make 

or waive a statement and that if he declines to testify, such 

1section 40-305, Tennessee Coq,e Anµotated; Waller v. 1state of 
Florida, 90 S. Ct. Rep. 1184 . • 

2 : 
TCA, Section 16-1104. 

3Ibid., Section 40-401. 

: 4Ibid., Section 40-404. 
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failure cannot be used against him. 1 

Small offense act In all cases involving small offenses, 

where the maximum punishment · prescribed does not exceed a fine 

of fifty dollars ($50.00) and no . imprisonment may be inflicted , 

magistrates are given trial jurisdiction even when the defend-

ant plead~ not guilty~ .. provided appeals in such cases shall go 

directly to the criminal court or the court having jurisdiction. 2 

Plea of guilty , 
misdemeanors 

Ariy person brought before a justice 

of the peace for a misdemeanor may plead 

guilty. The justice shail hear the evidence and fine the 

offender, according to his offense, not less than two dollars 

($2.00) nor more than fifty dollars ($50.00), plus all costs. 3 

A plea of guilty before a magistrate's court only admits that 

the defendant is guilty of a small offense punishable by a 

fine not exceeding fifty dollars ($50.00). All that is sub­

mitted to the magistrate is a petty misdemeanor, within the 

aforementioned class, and the magistrate is within his juris-

1section 40-1110, Tennessee Code Annotated. · 

2Ibid., Section 40-408. 

3 Ibid., Section 40-407. 
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diction in assessing such a fine even thought~~ offense itself 

may carry a greater punishment. 1 

Justice of the peace, If the offense merits a fine exceeding 
power limited 

fifty dollars ($50.00), or imprisonment and 

a fine of any amount, or imprisonment alone, or if the offense 

is punishable expressly by both fine and imprisonment, the 

justice shall not render judgment against the offender under 

the provisions of sections 40-407 (Jurisdiction of misdemeanors 

on plea of guilty), 40.-408 (Jurisdiction of small offenses), 

40.-409 (Notice of trial to victim of personal violence), 40.,410 

(Payment of fine and costs), 40-411_ (Security for fine and 

costs), 40-412 (Execution of fine and costs) . 2 

Notice . victim of 
personal violence 

If. the charge is of violence to the 

person of another, the person on whom the 

violence has been committed shall be notified of the time and 

place of the trial, so that he may attend and be heard as a 

witness. Should such person secrete himself so as to avoid 

service of notice, or fail to attend after due notice, the 

trial may be preceded with as in other cases. 3 

1state ex rel. McMinn v. Murrell, 170 Tenn. 606, 98 S.W. 
2d. 105. 

2section 40-416, Tennessee Code Annotated. 

3rbid., Section 40.:.,409. 
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Payment of fine 
and costs 

On convictio:n, the offender shall 

immediately pay the fine and costs or 

give security to pay the same; or be imprisoned until the 

same are paid. The fine and cost, if paid before. exe~ution, 

shall be pa:i,d to the justice; if paid after execution, to the 

1 officer having the same. 

Security for 
fine and costs 

One (1) .or more persons may become 

security for the fine and costs by oral 

undertaking before the justice of the peace, or by written . 

direction to the justice and an entry of judgment based there­

on. For a justice knowingly to take insufficient security for 

the fine and costs is a misdemeanor in office. 2 

Execution for 
fine and costs 

If the offender gives such security, 

the justice shall forthwith issue execu-

tion against the offender and his surety for the fine and costs, 

returnable as other executions. 3 

1
section 40-410, Tennessee Code Annotated. 

2
Ibid., Section 40-411. 

3
rbid., Section 40-412. 
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Appeal and bail The defendant obtaining writs of cer-

tiorari and supersedeas1 may be discharg.ed from custody upon 

giving bond and security for his appearance before ·the circuit 

or criminal court, as in other misdemeanor cases. 2 

Recorder , etc. Every justice of the peace, sheriff 
make bond to remit 
fines collected and constable, mayor, and recorder in the 

state shall execute bond, with good security, to the clerk of 

the county court to be approved by the judge or chairman of 

said •court, payable to the state, renewable biennially, in 

the penalty of five hundred dollars ($500), conditioned to pay 

to the trustee of the county every fine received or collected, 

or which might have been collected by him under the provisions 

of Chapter 2, title 40, Tennessee Code Annotated. Provided, 

however, every justice of the peace shall be relieved from the 

requirement of executing the aforesaid bond in those counties 

1certiorari: A writ, issued by a superior court to a lower 
court exercising a judicial function, requiring the certi­
fication and delivery to such superior court of records and 
proceedings theri pending, or the records and proceedings in 
some cause already terminated. (Bouvier's Law Dictionary, 
Vol. 1, page 443.) 

Supersedeas: 
ings at law. 

A writ containing a cotnm.;).nd to stay the proceed­
(Bouvier's Law n'ictionary ~ Vol .. 2, page 3186.) 

2section 40-415, Tennessee Code Ann~tat:ed. 
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where, by private act of the general assembly, trial Jurisdic­

tion and authority of the justice of the peace in civil and 

criminal cases, suits and actions have been transfered to a 

COURT OF GENERAL SESSIONS or some other ju9icial tribunal. l 

1section 40-417, Tennessee Code Annotated. 
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DEPORTMENT · OF THE JUDGE l 

The judge's deportment, while not bold and indifferent, 

should not invite undue familiarity. There are sometimes those 

who take undue advantage c>'f a judge's courtesy, endeavor either 
r 

to make him believe that their good wiil is necessary to his 

success, or to make others believe they own the COtJ+'~,, a~d 

that they can be more · influential than facts, law.and sound 

argument from others not so favored. That such things take 

place should be conclusive proof to the judge that his famili­

arity is bringing him to contempt and should remind him that 

"parasites seldom cling to what is pure and sound." 

Nevertheless, there should .be no ''iciness" in the atmos­

phere surrounding the judge, but an attitude of respectful 

courtesy, "assuring to the timid and not too encouraging to 

the presumptious." Every lawyer, litigant, or official having 

official business with the judge should receive the full mea­

sure of considerate attention necessary for the proper discharge 

of the particular duty he is called on to perform, and should 

never be made to feel that he is trespassing upon the judge's 

time, or consuming too much of the judge's attention. The judge 

is a public official; his time is not his own, but belongs to 

1Gibson 1s Suits in Chancery , section 1220. 
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his duties and to those who have o:fficial business with him. 

When a judge forgets this fact, he forgets that he is a public 

servant and is in danger of becoming a public master. 

THE MUNICIPAL COURT 

State constitution Pursuant to the constitution of this 
authorizes.city 
courts state, judicial power is vested in one 

Supreme Court and in such circuit, chancery and other inferior 

courts as the legislature shall from time to time ordain and 

establish. The legislature may· also vest such jurisdiction 

in corporation courts as may be deemed necessary. 1 In con­

formity with the constitution, the legislature2 has provided 

that the judicial power of the state shall be vested in justices 

of the peace and recorders of certain towns and cities. 3 

Only some city courts The legislature has extended greater 
have jurisdiction of 
justice of peace jurisdiction to some municipal courts 

than it has to others. One group of such courts has concur­

rent jurisdiction in criminal actions with the justice of the 

peace within the boundaries of that particular town or city. 4 

1Article VI, section 1, Constitution of Tennessee. 

2section 16~101, Tennessee Code Annotated. 

3neming v. Nichols, 135 Tenn. 295, 186 S.W. 113. 

4Moore v. State, 159 Tenn. 468. 
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Another group of city courts may only· try violations of city 

ordinances. Courts with concurrent jurisdiction wi~h the justice 

of the peace are granted this extra authority in the charters 

of their respective towns or cities. Therefore, to determine 

the exact jurisdiction of a city court, it is necessary to 

examine the. charter of. the town or city in question. 

THE CITY JUDGE IN HOME RULE CI TIE s1 

Governing body may 
establish city court 

In all home-rule municipalities the 

governing bodies are authorized to estab-

lish city courts to try violations o:f; municipal ordinances and 

in those municipalities who now have city courts the governing 

bodies i:nay increase the number of divisions of same. 

Judge to be elected The judges of the city court herein-

after established by the governing body of home-rule munici­

palities shall be appointed on the nomination of the mayor or 

chief executive officer, concurred in by the city council or 

other legislative body, but said judges so appointed shall run 

for election in the next general election after April 19, 1972. 

Judge may conduct 
preliminary hearings 

The judges so appointed or elected 

shall have full power and authority to 

1Public Acts, 1972, chapter 778. 
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try and dispose of violations of municipal ordinanc,es and have 

all other powers touching upon the arrest and preliminary 

trial, dfscharging, binding over, ofall persons .charged with 

offenses against the st·ate committed · in :the city or municipal-

ity. 

Governing body may In those home-rule cities which hav~ 
increase the 
_2,ivisions city courts and the legislative body 

increases the number of divisions thereof, the legislative 

body shall authorize the same power as other divisions and 

the newly created divisions shall be under the same direction 

and control as presently provided in the municipal charter. 

Court cost fixed 
by governing body 

Reasonable costs shall be set by 

ordinance of the governing body of any 

home-,rule ·municipality regardless of any present limit, but 

in no event shall said costs exceed the costs assessed in the 

general sessions courts in the state of Tennessee. 

SPECIAL CITY JUDGEl 

Appointment ''Whenever the city judge finds it 

nece~sary t .o . be absent; from holding court, he ma.y designate 

in writing, to be filed with the clerk of the ctty court, a 

1 . 
Section 6-,3302, Tennessee Code Annotated. 
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name of a special judge to hold co1,1rt in his place c:1.nd stead. 

The special judge shall be a person who has the qualifications 

of city judge and he shall take the same oath and have the 

same authority as the regular city judge to hold coµrt for 

the occasion." 

MAYOR SERVING AS CITY JUDGE1 

Several municipal governments in Tennessee have created 

by. their charters the dual position of mayor-city judge. Such 

circumstances create a merger of the executive and the judicial 

branches of the city government. The merger of these functions 

has raised a constitutional question in another stllte which 

involved due process of law. 

Held violation of 
Fourteenth Amendment 

The United States Supreme Court on 

November 14, 1972,held that where the mayor 

also sits as city judge and a major part of the town 9s income 

is derived from fines, forfeitures, costs and fees there is a 

plain possibility that the mayor's financial responsibilities 

may make him partisan in any case before him and would thereby 

be a violation of the Fourteenth Amendment to the Cons~itution 

of the United States. 

1ward v. Village of Monroeville, Ohio, 93 S. Ct. 80. 
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City court created 

1 
COURT MAY • BE CHANGED BY , ORDINANCE , 

Any city or town having a mayor's 

court or a municipal court presided over by the mayor and 

having no other provision for a municipal judge, the govern­

ing body of the municipality may by ordinance provide for the 

office of city judge. 

• . I 

Any ordinance creating the office Judicial powers of 
city judge 

of municipal judge shall contain the 

following provisions: 

(1) The municipal judge shall be vested with the judicial 

powers and functions of the mayor and shall be subject to the 

provisions of law and the municipality's charter governing 

such court. 

(2) Provide the quat'ifications of the municipal judge. 

(3) The judge is to be appointed by the governing body. 

(4) The time when the term of office shall begin and 

that it shall continue for two (Z) ·years and until the judge i s 

successor is appointed and qualified. 

(5) The vacancies in the office shall be filled for the 

unexpired term by the governing body. 

(6) The taking of the oath of office and bonding of the 

1
Public Acts, 1973, chapter 330~ 
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municipal judge before assuming the duties of office . . 

(7) The co$t of maki~g bond to be paid by the municipality. 

(8) The salary of the judge to .be fixed by the governing 

body before appointment no.t to be altered during the term for 

which he was appointed. 

(9) Designation of a person to serve as judge during the 

absence or disability of the municipal judge. 

POWERS OF COURTS GENERALLY 

Every court shall have the following powers: 

(1) To enforce order in its immediate presence, or as near 

thereto as is necessary to prevent interruption, disturbance, 

or hinderance to its proceedings; 

(2) To enforce order before 4 person or body acting under 

its authority; 

(3) To compel obedience to its judgments, orders, and 

process, and to the order of a judge out of court, in an action 

or proceeding therein; 

(4) To coptrol, in furtherance of justice, the conduct 

of its officers (lawyers) and all other persons connected 

with 4 judicial proceeding before it, in every matter apper­

taining thereto; 

(S) To administer oaths whenever it may be necessary in 

the exercise of its powers and duties; and 

47 
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(6) To contr.ol its process anci.grd~rs. 1 

CIVIL LIABILITY.·OF JUSTICES OF THE . PEACE· 

No Tennessee ·case has • be·en found relating to whether or 

not a municipal judge may· be held civilly liable for a :faulty 

decision rendered by him. The Supreme Court.has held that a 

justice of the peace is not legally liable for mere errors of 

judgment in any case where he has-jurisdiction, and without 

malice honestly pronounces what he believes to be the judg-

2 ment of the law. 

CRIMINAL.LIABILITY OF.MUNICIPAL JUDGES 

Duty to enforce law • It shall be the duty of ·recorders 

and/or municipal judges of each municipal• corporation to 

faithfully' maintain and enforce, within the corporate limits 

of their respective municipalities, the statute laws rel~ting 

to lewdness, drunkenness, gaming, and-the sale and manufactur­

ing of intoxicating liquors, by having arrested and arraigned 

for trial all persons violating such laws with their knowledge, 

and by taking such other proceedings against such viola.tors 

as may be authorized and provided' for by ordinance of such 

municipalities.3 

1section 16-102, Tennessee Code Annotated. 

2Hoggatt v. Rigley; 25 Tenn~ 237. 

3Ibid., 6-614. 
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Penalty for failure 
to obey 

The willful failure or neglect of any 

of said officers to perform the duties pre-

scribed by the preceding paragraph (sect-ion 6 ... 614, Tennessee 

Code Annotated) shall result in said officers being fined not 

more than fifty dollars ($50.00), imprisoned not more than sixty 

(60) days, and dismissed from office. 1 

MISBEHAVIOR IN COURT2 

Commission of offense Any person who, in the presence of a 
in open court , bond 

court or magistrate,' commits or threatens 

to commit an offense against the person or property of another, 

or contends with another with angry words, may be ordered, with­

out process, to enter into an undertaking to keep the peace for 

a term not exceeding twelve (12) mont;hs, and in case of refusal 

be committed as in other cases. 

Contempt punishment A city judge, under state law, may 

assess a fine for contE!mpt of court; 3 ·however, the fine may 

not exceed ten dollars . ($10.00). 4 Conduct considered contempt­

ious in this connection is lilllited to (a) willful misbehavior 

1section 6-615, Tennessee Code Annotated. 

2Ibid., Secti6n 38-317. 

3May v. Krichbaum, 152 Tenn. 416, 278 S.W. 54. 

4section 23-903, Tennessee Code Annotated. 
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in, or near enough to~ the court to dis tu,rb its .· proceedings; 

(b) willful misbehavior of any of its officers; (c) willful 

disobedience or resistance to any process, order, rule, decree 

or command of the court by any officer, party, or other persons; 

(d) and the abuse of,.• or unlawful tnt.erference with, .the pro ... 

cess or proceedings of the court. 1 

Competency of 
witnesses generally 

WITNESSES GENERALLY 

Every person of sufficient capacity 

to understand the obligationof an oath 

is competent to be a witness. 2 As to whether a witness under= 

stand.s the obligation of an oath is a matter of the trial 

judge to determine. 3 

Husband and wife 
as witnesses 

Formerly neither husband nor wife 

was a competent witness ,for or against 

the other, in civil or criminal cases, either during the 

marriage or afterwards. 4 Presently, by statute, either hus-

band or wife is competent to testify in criminal or civil 

1section 23-902, Tennessee Code Annotated. 

2
Ibid., Section 24-101. 

3 Aterburn v. State, 216 Tenn. 240, 391, S.W. 2d. -6c:..a. 
4 Brewer v. Ferguson, 30 Tenn. 565; Insurance Company v. 

Shoemaker, 95 Tenn. 71. 
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cases for or against one another~ 1 In all civil cases (includ-. . 

ing violations for city ordinances), no person shall be in­

competent to testify because he is a party to, or interested 

in, the issue tried, or because of disabilities of marriage, 

but all persons, including husband and wife, shall be competent 

witnesses thoµgh neither husba1;1d nor wife shall testify as to 

any matter that occurred between them by virtue of or in con­

sequence of the marital relationship, save action for divorce 

brought by either ~pouse, when the parties or either of them 

shall be at liberty to testify to all matters occurring be• 

tween them by virtue of the marital relationship. 2 

Unbeliever 
as witness 

Unbelievers or persons who do not 
I 

believ~ in God and a future state of rewards and 

punishments may be witnesses in any cause pending in any of 
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the courts. Said unbelievers may solemnly affirm instead of 

taking an oath, and f ;:lse testimony by said persons shall be 

punished as perjury as provided by law under such circumstances. 

Such unbelief in God and a futu:,:-e state of rewards and punish­

ments shall only go to the credibility of the witness. 3 

1section 40-2404, Tennessee Code Annotated. 

~Ib~~,Section 24-103 

3Ibic;\,Section 24-102. 
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Attorney as witness No attorney, solicitor or counselor 

shall be permitted, in giving testimony against a client or a 

person who con~1.1lted him professionally, or to disclose any 

communication made to him as such by- such person during the 

pendency of t:he suit,. before, or afterwards to his injury. 
1

. 

Expert witness 
defined 

EXPERT WITNESSES 

An expert-witness is a person 

selected by the court or the parties in a cause, 

because of his - knowledge or skill, to examine, estimate, 

d/ • hi. d k • f hi • • 2 
an or ascertain some t ng an ma ea report o s opinion. 

Qualification An expert witness must prove to the 

court that he possesses knowledge, skill or experience needed 

to inform the court in the particular case under consideration 

and on the particular question for which he was called. 3 The 

qualification of a witness as an expert is left to the dis­

cretion of the court, and will not be overruled on appeal 

unless there was an abuse of discretion. 4 Also, the court 

1section 29-305, Tennessee Code Annotated. 

2Bouvier, op. cit., Vol. 1, page 1158. 

3casone v. State, 193 Tenn. 303, 246 S.W. 2d. 22. 

4McElory v. State, 146 Tenn. 442, 242 S.W. 883; Fortune v. 
State,197 Tenn. 691, 277 S.W. 2d. 381. 
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may exercise its discretion as to the number of expert wit­

nesses each side may introduce. 1 

Basis for admis·ston In cases involving a highly special-

ized art about which a layman has no knowledge, the court must 

depend upon expert testimony. 2 Necessity alone is the ground 

for such testimony; th~ moment this necessity ce;,3ses, the need 

for opinion evidence ceases~ 3 Its scope should be limited to 

the field in which the witness is an expert and in no case 

should his opinion include material facts which the judge or 

jury is capable of deciqing. 4 

Examination of Examination of an expert witness is 
expert witness 

accomplished by a series of hypothetical quest• • 
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ions, which give a recital of facts assUllled to have been proved 

in the case and which require an opinion of the witriess. 5 Such 

questions must fairly state the facts that are before the court. 6 

If one factsuppQsed to be true is included in the hypothetical 

1Powers v. McKinzie,90 Tenn. 167, 16 S.W. 559. 

2vaughan v. Oliver, 3 Tenn. App. 559. 

3Memphis Street Rwy. v. Hicks, 1 Tenn. Civ. App. 513. 

4Moon v. State, 146 Tenn, 36.0, 242 S. W. 39. 

5 • • i 14 Bouvier, op. ct:, Vol. 1, page . 81. 

6Tenn. Cent. Rwy. Co. v. Gleaves, 2 Tenn·. App. 549. 
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questions artd <is '. untrue i that is•, not supported by evidence, 

1 then the opinion of the expert is of .no value. From .. the 

facts related to htm, he may state a conclusion or give an 
. . . ·, • ···. 

opinion on a subject which i~ particularly a matter of s':lper­

ior knowtedge on .his part, b~~a.use t,pe lay n:iind is not so 

compete!}t to fot111 such op;i.ni<?n. 2 ,Moreover, he may testify 

only that a certain cause could or might produce the condi­

tion; to do o~herwise _would be to ~upplant the court. 3 

Cross-examination An expert witness may be cross-

examined by reading to him, or having him reaq, extracts 

from standard authorities upon the subject matter, and by 

asking whether he agrees or. disagrees with such authorities. 
;: 

In addition, his opinion may be compared with that of such 
,··· 

authorities.4 

Opinions of experts are not conclusive, at least where 

there is other evidence from which a cont;:ra:ry conc:L.usion may be 
t . ' . ' . . 

legitimately drawn. On the other hand, they are not necessarily 

1Fisher v. Travelers Ins. Co~, :124 Tenn. 450, 138 S.W. 316. 

2McCrary v. State, 133 Tenn. 358, 181 S.W. 165. 

3sanders v. Blue Ridge Glass Corp., 161 Tenn. 535, 33 S.W; .2d. 84. 

4Byers v. Nashville etc; . Rwy. Co.,94Te,nn. 345, : 29 S.W. 128. 
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entitled to less weight than other evidence. 1 Such evidence 

must be received with caution; further than this the courts of 

2 this state have not gone. 

NON-EXPERT OPlNIONS 

Outside the area of expert testimony there are many cases 

where, from their very nature, non-exp·ert witnesses are per.;. 

mitted to express an opinion. The admissibj.lity of such testi­

mony rests on the ground of ne·cessity. The facts from which the 

conclusion of the witness is drawn are such that: it is impossible 

to present them in a tangible or intelligible form to the court. 

Within thi$ class may be found identity; resemblance; apparent 

condition of the mind or body; intoxication; sickness; dura­

tion; distance; dimension; velocity; 3 handwriting; quality; 

value; weight; measure; time; heat; cold; health; temper; 

anger; fear; excitement; veracity and general character; 4 

disposition; and pecularities of habit, form and features. 5 

1Elliott, op. cit., section 1047. 
2 ' ' 
Fisher v. travelers Ins. Co., op. cit. 

' ·' 
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3
cumberlarid .v. Dooley, 110 Tenn. 104, 72 S.W. 475. 

4 ' 
Hardy v. Merrill, 56 N.H. 227, section 1918, Wipre on Evidence. 

5 
Norton v. Moore, 40 Tenn. 480. 



56 

RULES :'OF EVIDENCE • 

Importan6e df rul~s Rules· of evidenc,e ·a.re an important 

part of every law suit, whether it is 'criminal: or c.ivil :or 

whether the trial is beforE:. a jury or not. The influence of 

the .r1,1les is more ,apparent . in ,cases ,tried by ju:t'.y because 

attorneys representing the adversari~s are more .careful to 

raise. objectionf?, to inadmissible testimony. This is done to 

prevent sucI:i · test;i.mony from reaching thejµry and having a 

possil>le adv~rse e.ffect for the client : of, the objec:toi::. 

Rules in 'non- j ury 
hearings 

Rules of evidence also are important 

to·. a judge trying a case ·without a . jury. The judge 

is more . familiar with the rules than members of. ·the jury . and 

for that reason attorneys often do not raise objections · to all 

inadmissible testimony. In conducting the hearing without a 

jury, the ' trial judge's lot, is made lighter •when. the attorneys 

are more particular .as to the type of testimony presentedtq 

the court. Objections to inadmissible evidence directs the 

attention of the judge to unacceptable testimony that he 

might otherwise consi,der in rendering his opinion. 

An attorney making objections to any question directed 
. ,., .. 

to a witness should state tp the court the rule of evidence 

upon whi.ch his obje.ction .is : Qased. If. he does not, ,the col.lrt 
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should ask the attorney what rule of evidence he is relying 

upon in making his objection. 

Testimony to be A lawsuit must have an issue to be 
material 

settled. One party to the suit alleges a fact while 

the other party denies its truth. All questions asked and all 

answers given should tend to prove, deny or explain the issue 

or issues. In other words, the evidence must be material to 

the question in dispute. 1 

Weight of evidence The amount of evidence for conviction 

is an all~important question for the court. The weight of 

evidence does not always turn upon the number of witnesses 

testifying for or against the accused. 2 Some testimony should 

be given more consideration or weight than other testimony. 

For example, ordinarily the testimony of a disinterested wit­

ness should be given greater weight than that of one who has 

an interest. However, the testimony of a di$interested person 

may be overshadowed by some factor such as a prior conviction 

for perjury or contradictory statements, etc., which will lessen 

its weight. 

1Knoxville Traction Co. v. Brown,115 Tenn. 323, 89 S.W. 319. 

2christian v. State,184 Tenn. 163, 197 S.W. 2d 797. 
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Ordinance violation 
civil case 

The Sup,reme . Court of Tennessee has 

held that a hearing for the violation of a city 

ordiQance is in the nature of a civil case. 1 Guilt is proved 

in a . civil case by a preponde;-ance of evidence, 2 not beyond a 

reasonable doubt as in criminal c.ases. 3 A :preponderance of 

evidence has been described as being the greater weig~t of 

the evidence which. is more cr~~ible,4 no matter how slight 

5 the weight may be. 

Proof in preliminary 
hearing 

For this reason, city judges who 

have jurisdiction concurrent with justices of the 

peace and general sessions judges in criminal cases are 

governed bY.: two separate rules of evidence in the conduct 

of hearings. If the judge is trying a preliminary hearing, 

he will need to find that there is "probable cause" for 

believing that the accused is guilty6 in order to justify 

binding the accused over to the grand jury. Probable cause 

1odell v. City of Knoxville,214 Tenn. 237. 

2Phillips v. Newport,28 Tenn. App. 187. 

3Roe v. State,210 Tenn. 282, 385 S.W. 2d. 308. 

4Button v. Metcalf,80 Wis. 193, 49 N.W. 809. 

5Hill v. Goodyear, 72 Tenn. 233, Insurance Co. v. Crunk,91 
Tenn. 376. 

6section 40-1117, Tennessee Code Annotated. 
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may be defined as a reasonable grounds for suspicion, supported 

by circumstances sufficiently strong in themselves to warrant 

belief by a cautious man that the person accu_sed is guilty of 

the offense with which he is charged. 1 

Proof under small 
offense law 

When the city judge, sitting in the 

capacity of a justice of the peace, hears a case 
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under the "small offense law , 112 which provides him with authori­

ty to hear the cause even when the accused pleads not guilty, 

provided that the penalty does not exceed •fifty dollars ($50.} 

and carries no prison term, he is trying a criminal offense. 3 

To find the accused guilty of a criminal offense, it is neces ­

sary to do so beyond a reasonable doubt. This is a greater 

degree of proof than is required in a civil case, 4 or for con­

viction for violating a city ordinance. 

Generally hearsay 
is excluded 

The general rule provides that hearsay 

testimony is not admissible in court because it 

does not derive its value solely from credit to be given the 

witness "himself but rests also, in part, on the veracity and 

1 Lea v. State,181 v. 378, 181 S.W. 2d. 351. 

2section 40=408, Tennessee Code Annotated. 

31bid,Section 39-103. 

4Farmer v. State,208 Tenn. 75. 
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competence of some other person. 1 It has not borne the test 

of cross examination and is given without the sanction of oath. 2 

Exceptions to the 
hearsay rule 

The courts recognize certain exceptions 

to the rule that hearsay evidence is not admissible 

and at times permit its introduction, as in the following 

instances ~ 

(1) A dying declaration, though clearly hearsay, has long 

been admitted as an exception to the hearsay rule. 3 The reason 

for its admission is necessity to prevent the guilty from 

escaping. 4 It must be made "in the extremis, when every hope 

of this world is gone, when ,every incentive to falsehood is 

silenced and the mind is induced to the most powerful consider­

ation to speak the truth. 115 Necessity is the sole reason for 

its use, and it must appear that the deceased was the only 

witness. 6 It can only show the immediate circumstances of 

the homicide and the identity of the party committing the crime, 

1 Pearce v .. Kyzer, 84 Tenn. 521. 

2 Tom Love v. Maryland Cas. Co.,166 Tenn. 275. 

3Jones on Evidence, Section 9:2. 

4still v. State,125 Tenn. 86, 140 S.W. 298. 

5 Hudson v. State,43 Tenn. 355. 

6 Stewart v. State, 70 Tenn. 598 , Poteete v. State,68 Tenn. 214. 
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and is not admissible to prove past occurrances~ previous 

threats or motives for the crime. 1 

If a dying declaration is reduced to writing, is signed 

by the declarant, 2 and is still in existence, it must be intro-, 

duced instead of oral evidence. 3 It may be impeached as other 

evidence when the declarant has · made contradictory statements 

which were made not in the extremis as well as those that have 

been made in the extremis. 4 The burden is upon the party offer­

ing the declaration, as a condition precedent to its admission, 

to show affirmatively that the declarant was fully conscious 

of his impending death and of such sane mind as to make a 

declarati~n under~tandingly. 5 A dying declaration need not 

be given under oath because such a declaration has the sanction 

of an oath; however, the fact that it is given under oath does 

not render it inadmissible evidence. 6 

1still v. State,125 Tenn. 86, 140 S.W. 298. 

2King v. State, 91 Tenn. 616. 

3Turner v. State, 89 Tenn. 547, 15 S.W. 838. 

4Morelock v. State, 90 Tenn. 528, 18 S.W. 258. 

5Jolly v. State, 130 Tenn. 286. 

6Turner v. State, op. cit. 
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1 (2) Reputation is·: always based on hearsay. . It is the 

general reputation of the person in question among his neigh• 

hors. It is. no~ founded on particular fact.s nor an estimate 

founded on personal knowledge of many facts. 2 

(3) Hospital records may be introduced in evidence by the . 

custodian of su~h records whE:m it appears that the person who 

made such re~ords i.s not av~ilabl_e or accessible to testify. 3 

(4) Entries "into business records made in the regular 

course of business" are admissible as an exception to the hear­

say rule of evidence only if the enterer is not available to 

.f 4 testi y. 

(5) Bloodhound evidence is admissible, but a proper 

foundation must be laid for its introduction. Qualities and 

training of a P?rticular dog whose performance is relied upon _ 

must first be shown. All dogs do not possess ability to follow 

a trail in the same degree. However, when a dog of good blood 

and proven individual merit is laid upon a track appearing to 

have been made by the suspect, its conduct in following the 

1caneperi v. State, 169 Tenn. 472. 

2Ford v. Ford, 26 Tenn. 91. 

3Hill v. National Life and Accident Ins. Co . ,11 Tenn. App. 33; 
and Bolden v. State,140 Tenn. 118. 

4Bolden v. State, op. cit. 
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trail which fairly points out the accused as its maker is 

admissible. Bloodhound evidence is not alone sufficient to 

convict, but requires corroboration. 1 

(6) A judicial record of a sister state, or of any of the 

federal courts of the United States, may be proved by a copy 

thereof, attested by the clerk under his seal of office, if 

he have one, together with a certificate of a judge, chief 

justice or presiding magistrate that the attestation is in 

due form of law. 2 

(7) A judicial record of this state is proved by t~e pro~ 

duction of the original, or by a copy thereof, certified by the 

clerk or the person having legal custody thereof and authenti­

cated by his seal of office if he have one. 3 

(8) Pedigree may be proved by hearsay evidence. The term 

embraces not only descent and relationship, but also the facts 

of birth, marriage and death and the times when these events 

happened. 4 An entry of a deceased parent, or other relative, 

made in a Bible, family missal or other book, or in any docu­

ment, stating the fact and date of birth, marriage or death 

1copley v. State, 153 Tenn. 189. 

2section 24-602, Tennessee Code Annotated. 

3rbid., Section 24-601. 

4swink v. French, 79 Tenn. 78, 47 Am. Rep. 277. 
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of a relative is regarded as a declaration of such ·parent .or 

relative in a ,matter of pedigree. 1 Inscriptions on tombstones 

and on family portraits and chclrts, engravings in rings, and 

hearsay evidenc~ generally .are a_dmissible in .matters relating to 

age and pedigree. 2 

Best evidence rule ' The best evidence rule requires that 

the party offering evidence shall produce the best evidence in 

his power. 3 Thus where a· contract has been reduced· to writing~ 

its contents cannot be .proved by pa.role \ (oral) evidence if the 

writing is available. 4 

Extra- judicial 
confession 

An extra-judicial confession is one 

made by a party elsewhere than before a magistrate 

or in open court5 and is admissible in evidence when it is made 

voluntarily. 6 Some evidence of guilt should be introduced 

prior to the i.ntroduction of a confession because, standing 

alone, it is not sufficient to establish the essential elements 

1vaughn v. Phebe, 8 Tenn. 5; Pearce v. 

2Murray v. Supreme Hive, 112 Tenn. 664, 

3ounlap v. Sawvel, 142 Tenn. 696. 

4creed v. White, 30 Tenn., 549. 

5Bouvier, op. cit., Vol. 1, page 588. 

Kyzer, 84 Tenn. 522. 

80. s.w. 827. 

6Ann v. State, 30 Tenn. 159, Rounds v. State, 171 Tenn. 517. 
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of the crime. 1 Involuntary confessions are excluded because of 

the great probability of their being inaccurate. 2 It is not 

necessary that physical force be used to obtain an involuntary 

confession; if it is induced by hope or fear only, it will be 

rendered inadmissible. 3 However, the fact that the accused is 

fearful of t,he consequences of the crime does not destroy 

validity. 4 What will or will not be sufficient "to deprive 

the mind of its free volition" must depend upon the circum­

stance of each case, and the mental capacity of the accused 

at the time. 5 Great weight and credit are due a confession 

when it proceeds from a sense of guilt and not from the influ­

ence of hope and fear in any degree. 6 

Inadmissible 
confession leads 
to other evidence 

A prior confession, where the mind of 

the accused has been under restraints due 

to hope or fear, is inadmissible but may become valid when it 

clearly appears that the mind had become totally free of such 

1Barksdale v. State, 200 Tenn. 322, 292 S,W. 2d. 193. 

2Rice v. State, 50 Tenn. 215. 

3 Taylor v. State, 191 Tenn. 670. 

4 Honeycutt v. State, 67 Tenn. 371. 

5 McGlothlin v. State, 42 Tenn. 223. 

6 Deathridge v. State, 33 Tenn. 76. 
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restraints at the time the subsequent confession was made. 1 

Where important facts are discovered as a consequence of a 

confession improperly taken, portions of the confession which 

strictly relate to the facts discovered by it may be given in 

• d 2 ev1. enc·e. 

Silent confession - Generally, if an accusation is made 

in the presence and hearing of the accused and he remains 

silent:, though having an: opportunity to speak, then the fact 

of the making of the statement and the silence of the accused 

person are admissible evidence. 3 

Confession while 
intoxicated 

The fact that the accused was in a 

drunken condition when he made a confession does 

not affect its admissibility but goes only to the credibility 

of the evidence. 4 

Copies of confession Whenever a written or oral confession 
furnished accused 
on reguest · or admission against interest shall have been 

made before any law enforcement officer or agency in this state 

by any person charged with any crime, a copy of such conf~ssion, 

or admission against interest, if written, together with a list 

1oeathridge v. State, 33 Tenn. 76. 

2Ibid. 

3Lovvorn v. State, 192 Tenn. 336. 

4Harper v. State, 206 Tenn. 509. 
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of the names and addresses of all persons present at the time 

such confession or admission against interest was made, shall 

be given to the defendant or his counsel on demand. If such 

confession or admission against interest was not reduced to 

writing, then a list of the names and addresses of all per­

sons present at the time the confession oradmi~sion against 

interest was made shall be furnished. 

No confession o.r admission against interest shall be 

admitted as evidence in -any case unless a copy of the con­

fession or admission against interest and/or list of names 

and addresses of persons present at the time the confession 

was made is furnished as required by this section. 1 

Qrive~s imEl~~ 
consent to test 
for alcohol 

Any person who drives any motor vehicle 

in Tennessee shall be deemed to have given his 

or her consent to a test for the purpose of determining the 

alcoholic or drug content of his or her blood; provided that 

such test is administered at the direction of a law enforce­

ment officer having reasonable grounds to believe such person 

to have been driving while under the influence of an intoxicant 

or drug, as defined in section 59-1044, Tennessee Code Annotated 

(Operator ; s implied consent to chemic.al tests) ~: 
;; 

1section 40-2441, !enne[!ee Code Annotated. 
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Any physician, registered nurse, clinical laboratory tech­

nologist, or clinical laboratory technician who acting .at the 

written request of a law enforcement officer,withdraws blood 

from a person for the purpose of making such test shall not 

incur any civil or criminal liability as a result of. the with­

drawing of said blood, except for any damages that may res.ult: 

from the negligence of the person so withdrawing. Neither shall 

the hospital or other employer of any such physician, registered 

nurse, clinical laboratory technician incur, except for negli­

gence, any civil or criminal liability as a result of the act 

of withdrawing blood from any person submitting thereto. 

If such person having been placed under arrest and there­

after having .been requested by a law enforcement officer to sub­

mit to such test, refuses to _submit, the test shall not be given; 

but the commissioner of the department of safety shall suspend 

his or her license. 

Any person who is unconscious as a result of an accident 

or is unconscious at the time of arrest or apprehension or 

otherwise in a condition rendering him incapable of refusal, 

shall be subjected to the test as provided for by sections 

59-1044--59-1051, but the .results thereof shall not be used 

in evidence against him or her in any court or before any 

regulatory body without the consent of the person so tested. 
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68.1 

Refusal of release of the evidence so obtained will result in 

the suspension of his or her driver's license, thus such re­

fusal of consent shall give such person, the same rights of 

hearing and determinations as provided for conscious and 

capable persons in this section. 

Provided, however, that aftet:" suspension of a license, 

the commissioner shall grant such person an opportunity to be 

heard within twenty (20) days after. receipt of the written 

request of such person for a hearing. Provided, further, that 

the commissioner must make an official determination within 

fifteen (15) days after a hearing is concluded and the evidence 

shall be. preserved and contained in the record with a sworn 

report of the law enforcement officer that he had reasonable 

ground to believe such person to have been in violation of 

section 59-1031, which report shall state the grounds for such 

belief, and that such person had refused to submit to such test 

when requested. 

A person whose license has been suspended by the department 

of safety under this section may apply to any general sessions, 

circuit court, criminal court judge, or any chancellor having. 

jurisdiction in the county of his residence for a restricted 

license. The judge of the court wherein the application is 

made may order the issuance of a restricted license allowing 



68.2 

the person to operate a motor vehicle for the purpose of going 

to and from and working at his regular place o.f employment. 

Such order shall state with all practicable specificity .the 

necessary time and places of permissible operation of a motor 

vehicle. The person may obtain a certified copy of the , order 

and within ten {10) days after it is issued present it, along 

with an application fee of ten dollars ($10.00), to the depart= 

ment of safety who shall forthwith issue a res tric_ted license 

embodying the limitations imp'osed in the order.. Afte.r proper 

applicatioir and un·til such time as the restricted license is 

issued a certified copy of the order may serve -in lieu of a 

motor vehicle operator's license. Any restricted license issued 

under the provisions of th:i.s section shall 1:>e subject to renew~ 

al in the same manner as other motor 'vehicle operator's license. 1 

Presumptions For the purpose of Chapter 10 (Acci= 

dents, Arrests, Crimes and Penalties), Tennessee Code Annotated j 

evidence that there was, at the time alleged, five-hundredths of 

one per cent (.05%), or less, by weight of alcohol in the defen= 

dant's blood shall create no presumption. 

Evidence that there was, at the time alleged, ten hun­

dredths of one per cent (.10%), or more, of alcohol in the 

defendant's blood shall create a presumption that the defendant 

1section 59-1045, Tennessee Code Annotated. 
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was under the influence of such intoxicant, and that his or 

her ability to drive was impaired thereby, sufficiently to 

constitute a violation of the section prohibiting driving 

while intoxicated or drugged. 1 . 
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Res gestae The expression "res gestae" is derived 

from the Latin and is interpreted as meaning transaction, thing 

done, the subject matter, and may be more specifically defined 

as ~aning all declarations or exclamations uttered by the 

parties to the transaction and which are contemporaneous with 

and accompanying it and are calculated to throw light upon the 

motives and intentions of the parties to the transaction. 2 

Such declarations, to be admissible, must also tend to charac­

terize t;he act , in qu~stion. 3 

lsection 59-1047, Tennessee Code Annotated. 

2B<;>uvier, op. cit., Vol. 2, page 2905. 

3Taylor v. State, 79 Tenn. 708. 
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PERJURY AND SUBORDINATlON OF PERJURY 

PertaitY Whoever, having taken a. l~wful oath 

of affirmation, in any matter not otherwise specifically pro­

vided for in the Tennessee Code Annotated/in which, by law, 

an oath or affirmation is required shall upon such oath or 

affirmation swear or affirm willfully, corruptly and falsely 

touching a matter material to the point in question, shall be 

guilty of perjury, and on conviction shall be imprisoned in 

the penitentiarr for not less than one (1) year nor more than 

five (5) years. This section shall cover all cases of will­

fully corrupt and false swearing where an oath or affirmation 

is required by law and which are not otherwise specifically 

provided for in the Tennessee Code Annotated; and the punish­

ment fixed herein shall apply to all offenses declared by this 

code to be perjury and/or punishable as perjury, where punish­

ment is not otherwise specifically provided. 1 A judge may 

administer an oath, or he may direct anyone in his presence 

in open court to administer it and the oath will be valid. 2 

However, to sustain the charge of perjury, it must be shown 

that the false testimony was material to the issue before the 

court. 3 

1section 39-3301, '1:ennessee CodeAnnotated. 

2stephens v. State, 31 Tenn. 157; Ayres v. State, 45 Tenn. 26. 

3state v. Bowlus, 50 Tenn. 29; State y. Argo, 118 Tenn. 377. 
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Subordination Any person who corruptly procures another 
of perjury 

to commit perjury, as defined in the preceding para-

1 graph, is guilty of subordination of perjury and shall be 

punished as provided in said paragraph. 2 

CIVIL RIGHTS UNDER FEDERAL LAW 

The Supreme Court of the United States has in recent years 

rendered a number of landmark opinions in criminal civil rights 

cases. Two of these cases are cited briefly as examples: 

The Escopedo case Danny Escobedo was. arrested on suspicion 

of murdering his brother-in-law. He was interrogated for a 

number of hours by the police and released after the filing of 

a writ of habeas corpus. When another suspect in ,the case later 

told the .police that Escobedo had committed the crime in quest­

ion, he was again arrested and interrogated. Shortiy after his 

second arrest, his lawyerasked the police for permission to talk 

with him. The police refused this request and one by Escobedo 

to speak with his attorney. He was held several hours and inter­

rogated. Escobedo alleged that the police told him that if he 

would sign a confession they would release him and it would not 

be used against him, and that he then signed the confession. 

The Supreme Court on appeal ruled that the confession was 

1section 39-3301, Tennessee Code Annotated. 

2Ibid., Section 39-3304. 
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not admissible evidence because .the defendant was ,denied .q.is . 

right to be represented by counsel as provided for in th~ Sixth 

Amendment to the Constitution. of the United States. The court 

said: 

''We only h.old that when the process shifts from investi­

gatory to accusatory---- when its focus is on the accused and 

its purpose is to elicit a confession---- our adversary system 

begins to operate and under the circumstances the accused must 

be permitted to consult his lawyer. 111 

The Miranda case As in the Escobedo case, the accused, 

Miranda, was arrested, held and interrogated. The accused 

furnished a confession of his guilt. The Supreme Court of 

the United States said that when an individual is taken into 

custody or otherwise deprived of his freedom by ·the authori­

ties in any significant way, and is subjected to questioning, 

the privilege a&ainst self-incrimination is jeopardized. Pro­

cedural safeguards must be employed to protect the individual . 

Unless other ·· effective means are adopted to notify the person 

of his right to silence and assure that the exercise of the 

right will be scrupulously honored, these measures are re­

quired: 

(1) The accused must be warned prior to questioning that 

he has the right to reitiain silent. 
1o'anny Escobedo v. State of Illinois, 84A Sup. Gt~ Rep. 1758 . 
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(2) The accused must be t 'old that anything he says can be 

used against him in a court of law. 

(3) The accused must be informed that he has the right to 

the presence of an attorney and that, if he cannot afford an 

attorney, one will be appointed for him before the interroga­

tion begins. 

(4) The opportunity to exercise these rights must be 

afforded him throughout the interrogation. 

Unless and until such warnings and the accused's waiver . 

are den1onstrated by the prosecution at the trial, no evidence 

obtain,ed as a result of the interrogation can be used against 

the accused. 1 

Civil rights 
violated under 
color of law 

Whoever, under color of any law, 

statute, ordinance~ regulation or custom, 

willfully subjects any inhabitant of any state, territory or 

district to the deprivation of any rights, privileges, or 

immunities secured or protected by the United States Consti­

tution or the laws of the United States, or to different punish­

ments, pains or penalties on account of such inhabitant being 

an alien, or by reason of color, or race, than is prescribed 

for the punishment of citizens, shall be fined not more than 

$1,000 or imprisoned not more than one year, or both; and if 

1Miranda v. State of Arizona, 86-A Sup, Ct. Rep. 1602. 
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death results .from · any of. the above action, th~ ;wrongdoer 

shall be subject to imprisonment for a term .of year$ or for 

life. 1 

Color of law 
defined 

"Color'of law" includes misuse of 

power'possessed by.virtue 6£ state law and made 

possible only because the wrongdoer is clothed with~authori­

tyof state law. Private persons, jointly engaged with state 

officials in the prohibited action, are acting under color of 

law for the purpose of this statute. 2 

DRIViNd UNDER. THE INFLUENCE OF AN INTOXICANT·, ETC o 

Jurisdiction of 
j ustice of peace 

No justice of the peace shall ha'7e 

jurisdiction to punish any person for driv ... 

ing a motor vehicle on any public road or highway of the state, 

or street or alley of any· city or town, under the small offense 

law. 3 

Intoxicated or drugged It shall be unlawful for any person 
persons prohibited 
from driving or persons to drive or be in physical 

control of an automobile or other motor driven vehicle on any 

lTitle 18, ch. 13, sec. 242, United States Code Annotated. 

2united States v. Price, 86-A Sup. Ct. Reports 115.3; 383 U.S. 787. 

3section 59-1036, Tennessee ·code Ann~tated. (Note:· this 
section limits jurisdiction under state law but does not 
effect the jurisdiction of city courts in the disposition 
of such cases under city ordinance.) 



r 
' 

' I 
f 

' r 
r 
r 
r 

r 
l 

of the streets, public roads and highways of the state, or 

any street or alley of any city or town in this state, while 

under the influence of an intoxicant, or while under the 

influence of narcotic drugs, or while under the influence of 

drugs producing stimulating effects on the central nervous 

system. 

For the purpose of this section; drugs producing stimu­

lating effects of the central nervous system shall include 

the salts of barbituric acid, also known as malonyl urea, or 

any compound derivatives or mixtures thereof that may be for 

producing hypnotic or somnifacient effects, and includes 

amphetamine, desoxyephedrine or compounds or mixtures there-­

of, including all aerivatives of phenolethylamine or any of 

the salts thereof, except preparations intended for use in 

the nose and unfit for internal use. 1 

Court to forward 
licenses to department 

Whenever any person is convicted of 

any offense for which the law of this 

state makes mandatory the revocation of the operator's or 

chauffeur 1s license, of such person by the department, the 

court in which such conviction is had shall require the sur­

render to it of all operator's and chauffeur's licenses then 

1section 59•1031, Tennessee Code Annotated. 
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held by the person so convicted,l and . the court shall fo.rward 

the same together with a record of such .conviction, to the 

department of safety. Every court having jurisdiction over 

offenses committed under this chapter, or any st:a.tute of the 

state or municipal ordinance of any city or town regulating . 

the operation of motor vehicles on highways, shall forward 

to the department a record of the conviction of any person in 

said court fot violation of any of said laws, and may recommend 

the suspension of. the operato~•s or :chauffeur's license of the • 

person so convicted. For the purpose of the chapter dealing 

with "Motor And Other Vehicles" .(Title 59), Tennessee Code 

Annotated, the term "convicted" shall mean a final conviction; 

also, a . forfeiture of '..bail or collateral deposited to ·secure 

a defendant I s appearance in coµrt, which forfeiture has . no.t 

been vacated, shall be equivalent to a conviction. 2 

Lvol. 2, No. 9, Opinions of the Attorney General of Tennessee, 
1972-1973, Opinion No. 98. (The attorney general ruled that 
violation of a city ordinance by driving under the influence 
of an intoxicant did ' not ·· require nor authorize the • city judge 
to seize the driver's license under the provisions of section 
59-714, Tennessee Code Annotated.} 

2section 59-714, Tenn5:sseeCode :Annotated. 
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COMPREHENSIVE ALCOHOL AND DRUG TREATME:NT1 

Jurisdiction of court "All courts within this State having 

jurisdiction to hear and finally determine misdemeanor cases 

are hereby vested with jurisdiction to make voluntary or invol­

untary committal of alcoholics and drug addicts to suitable 

institutions for hospitalization and/or rehabilitation. Said 

courts are hereby authorized to take judicial knowledge of the 

fact that a chronic alcoholic or drug addict is a sick person 

and in need of proper medical, institutional, advisory, and 

rehabilitative treatment." 

Confinement for ''Whenever it shall appear to any such 
hos pitalization and/or 
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rehabilitation court, by affidavit of ~Qy person having 

knowledge of the facts, that there is reasonable cause to 

believe that any resident of this State is an alcoholic or drug 

addict, habitual inebriate, dipsomaniac or has lost his power 

of self control from intemperate use of intoxicating liquors, 

stimulant or sedative, or any controlled substances, such court 

shall cause the alleged alcoholic or drug addict to be noti-

fied of a hearing to be held within ten (10} days. If the 

affidavit satisfactorily shows that the alleged alcoholic or 

drug addict is acutely ill, is dangerous to himself or others, 

1section 33-809, Tennessee Code Annotated. 
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or other goocl cause requiring h:i.s_ ,immediat~ .cu~tody,· the court 

may in the manner and form provided by chapters 6 (Information), 

7 {Warrants of Arrest) of title 40 and 40-1101- -40-1118, cause •• 

such person to be brought before the court . In any proceedings 

under this section, the alleged alcoholic or drug addict shall 
.. ~ . 

have the benefit of legal counsel and all other civil rights 

'· 
assured by the Constitution and the statutes of this State. 

If he demand, the alleged alcoholic or drug addict shall be 

entitled to have a jury determine the issues in the cause and 
.. .. 

should demand be made in a court having no jury, the case shall 

be certified and transferred to a court having a jury with 

jurisdiction to try causes under this section_. Any resident • 

of this State may vohmtarily submit to the jurisdiction: ot 
the court as an a'lcoholic or drug addict whereupon the same 

proceedings shall be had as if originated under the p·receding 

provisions·. " 

Term of confinement "Upon finding that such person is a 

chronic alcoholic, drug addict, dipsomanic, habitual inebriate 

or has lost his power of self control from the intemperate use 

of intoxicating liquors or other forms of stimulants, sedative, 

or controlled substance, the court may order the confinement 

of such person for a period of not less than thirty {30) days 

or more than twelve (12) mon"'fhs in any institution determined 
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by the court to be a suitable place for confinement, hospital­

ization and/or rehabilitation of alcoholics and .drug addicts. 
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Any person so committed shall have the right of appeal to the 

court to which appeals are ordinarily taken from the committing 

court. All judicial proceedings for the commitment _of alcoho­

lics or drug addicts shall be confidential and shall not be 

divulged except for cause upon order of the court in which the 

application is filed or heard, and no person committed for 

treatment under the provisions of this chapter through voluntary 

or involuntary procedure shall forfeit or be abridged thereby 

from any of his or her rights as a citizen of the United States 

or the State of Tennessee." 

Costs taxable against ''The costs of the proceedings under 
estate of person 
committed this section shall be taxable against the 

estate of the person. However, upon a nulla bona1 return of 

execution against the estate of such person; the court may 

retax such costs and order the same to be paid out of the 

general fund of the county as provided in misdemeanor cases." 

Unauthorized absence 
from treatment 

''Whenever an individual is guilty of 

unauthorized absence from the treatment pro­

gram, the committing court may issue an attachment for the 

1Nulla bona is defined as meaning: _ No goods 
have been found on which levy can be made. 
Dictionary, vol. II, page 2384~) , 

of the defendant 
(Bo1,1vier's Law 
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individual and order his return to the center for the com­

pletion of the commitment period. Nothing in this chapter 

shall preclude a person who has been .discharged from being 

recommitted under this chapter, irrespective of the periods 

of time of any previous commitments." 

ADMISSION TO BAIL 

Bailable offenses All prisoners shall be bailable by 

sufficient sureties, unless for capital offenses where the 

proof is evident or the presumption is great. 1 

Admitted to bail 
by committing 

When the defendant has been arrested 

and/or held to answer for any ba,ilable offense, 

he is entitled to be admitted to bail by the committing magis,­

trate, by any judge of the circuit or criminal courts, by any 

county judge, or by the clex:k of any circuit or criminal court; 

provided that if the defendant be admitted to bail by the clerk 

of any circuit or criminal court he shall have a right to peti­

tion the judge of . such court if he feels that the bail set is 

excessive, and he shall be given notice of this fact by such 

clerk. Further, the clerk of any circuit or criminal court may 

1section 40-1201, Tennessee Code. Annotated. 
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only admit the defendant to bail when the judge is not present 

in the court .and the clerk reasonably believes that he will 

not be present within three (3) hours after the defendant has 

been committed to the county or city jail, following arrest . . 

In no event may a clerk set the amount of bail in excess 

of: 

(1) one thousand dollars ($1,000) if the defendant is 

charged with a misdemeanor; 

(2) ten thousand dollars ($10,000) if the defendant is 

charged with a felony that does not involve a crime committed 

against a person; 

(3) fifty thousand dollars ($50,000) if the defendant is 

charged with a felony that involves a crime committed against 

a person; or 

(4) one hundred thousand dollars ($100,000) if the defen­

dant is charged with some form of homicide. 1 

By whom taken Whenever the amount of bail is pre-

scribed by the court, magistrate, or officer having authority 

to admit to bail, the undertaking of bail may be taken by the 

1section 40-1202, Tennessee Code Annotated. 
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sheriff, or any .magistrate of the county in which the de·fen-' 

dant is arrested, confined or legally surrendered. 1 

Taking before 
c ommi tmen t .. 

The committing magistrate and/ or 

the city court clerk of any incorporated munici-

pality or city or his deputies, before whom a defendant is 

brought for examination on a warrant or arrest, is authorized 

to take bail, either for his appearance for examination or 

2 for his appearance at court to answer the charge. 

Taking after 
commitment 

If the defendant is committed to 

jail in default of bail, the committing magis­

trate or sheriff and/or the city court clerk of any incor­

porated municipality, or city :or his deputies may take bail 

any time thereafter for his appearance at the court having 

cognizance of the offense. 3 

1section 40-1206, TenI1essee Code Ari.notated. 

2 . 
Ibid. , 40-1207. 

3Ibid., Section 40-1208. 
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Amount of bail The following amountS •·Of bail may be 

prescribed for justices of the .peace and sheriffs: 

(1) For all c4ses above the degre·e of pet it larceny, the 

bail shall be one thousand dollars ($1,000). 

_(2) For petit larceny, five hundred dollars ($500). 

(3) For any charge under the degree of petit larceny, 

two hundred dollars ($200). 1 

Amount of bond 
discretionary 

The provisions set out above (amount 

of bail) are not inte~ded to prevent such offi-

cers from requiring l~rger bail where the circumstances of 

the party or the character of the offense, in the opinion of 

the officer, render it.advisable or proper; nor are they 

intended to limit the bail to be taken by court of record, 

or the judges thereof, the amount of such bail being left, 

as heretofore, to the sound discretion of such courts and 

judges. 2 

lsection 40-1212, Tennessee Code Annotated. 

2 Ibid., 40-1213. 
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Contents of bond,, Bail, • when not taken in open cour.t, 

is given by a writ·ten undertaking, signed by tl:ie . defendant, . 

and at least two (2) sufficient sureties and approved by -the 

. ff. . l magistrate or o icer.. 

Infants and lunatics Lunatics and infants need not acknow-
.. 

ledge or execute the undertakings of bail, but any person may 

enter into an undertaking for their appearance. 2 

Sufficiency of 
sureties 

Each of the sureties shall be worth 

the amount expressed in the undertaking, sub-

ject to the execution; but the court, magistrate, or officer 

taking bail, may allow more than two (2) sureties to justify 

severally in amounts less than that expressed in the under­

taking, if the whole qualification be equivalent to two (2) 

sufficient sureties. 3 

1section 40-1214, Tennessee Code Annotated. For form see page 
158. 

2 Ibid., Section 40-1218. 
3 Ibid., Section 40-1219. 
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Evidence as 
to sureties 

The district attorney, or the court, 

magistrate, or officer may examine the sureties, 

on oath, touching their sufficiency, in such manner as they may 

deem proper. The court or magistrate may also receive other 

testimony, either for or against the SGfficiency of sureties. 1 

Irregularities No sureties are disc~arged by teason 
in undertaking 

of the want of any of the qualifications, 

required in this chapter, or ·by reason of there not being the 

requisite number of sureties; or by reason of any other agree-

83 

ment than is expressed in the undertaking; or by reason of infancy, 

lunacy, or any other incap~city of any of the other parties there­

to; or because the defendant has not joined in the same. 2 

Return of bail 
to court 

The undertaking of baii, when taken by 

magistrate or officer, shall be returned to the court 

having recognizance of the offense, with the other papers, if any, 

and if there are no other papers, then forthwith in the same 

manner as a capias.3 

Duration of bond Where the defendant in a criminal case 

executes a bond, or recognizance, before any court or other person 

authorized by law to take the same, for his personal appearance 

1
section 40-1220, Tennessee Code Annotated. 

2 
Ibid., Section 40-1221. 

3 Ibid., Section 40-1222. 
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before a court to answer a criminal charge, the said bond or 

recognizance shall.be valid and binding upon the defendant 

and his sureties thereon, for the defendant's personal appear­

ance before the court from term to term until the case is 

finally terminated or stricken .from the docke·t and the defend­

ant discharged by the court and the defendant shall not be 

required to renew said bond or recognizance, unless ordered 

to do so by the court because of the insufficiency of said 

bond in amount, or the insolvency of the same or on forfeiture 

of bail, or for other good and sufficient causes, provided 

that the sureties on said bond may surrender the prisoner and 

be released of said bond as now provided. 1 

Defects in bond 
no defense 

Where such bail bond or recognizance 

is execute9 by the accused, the same shall be valid 

and binding on him and his sureties for his personal appearance 

be.fore the court as prescribed by law, or if not payable or con­

ditioned as prescribed by law for the appearance of the accused 

before . the court from term to term of said court, it shall be 

held as if said bond or recognizance had expressly so stipulated 

and conditioned on its face, and no defect in said bond or recog­

nizance shall avail the defendant and his sureties upon default 

to appear. 2 

1section 40-1223, Tennessee Code Annotated. 

2rbid., Section 40-1224. 
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Surrender of 
defendant 

At any time before the forfei tu.re of 

their undertaking, the bail may surrender the defen­

dant, in their exoneration, or he may surrender himself to the 

officer. 1 

Surrender to sheriff The surrender shall be made to the 

sheriff of the county in which the defendant is bound to answer 

for the offense, whether by change of venue or otherwise, and 

such sheriff is not bound to accept the surrender unless made 

at the place of holding the court in said county, or at the 

sheriff's res{dence. 2 

Arrest by bail For this purpose, the bail may arrest 

the defendant on a certified copy ~f the undertaking at any place 

in the state or may, ~y written authority endorsement on such 

copy, authorize another person to make the arrest. 3 

Cash deposit in 
lieu of bail 

The defend~nt, at any time after an 

order admitting him to bail, may, instead of 

bail, deposit with the clerk of the court in which he is held 

to answer, the sum mentioned in the order. 4 

1section 40-1225, Tennessee Code Arinotated. 

2Ibid., Section 40-1226. 

3rbid., Section 40-1227. 

4rbid., Section 40-1230. 
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Officer to discharge The defendant shall be discharged 

from custod,y .upon de,livering t;o the. offi.cer, in whose custody 

he is, a certifiGa,te from. the clerk.of the.de,posit provided 

for in the preceding section (40-1230.) 1 

Substitution of 
cash for bail 

.I.f thtr defendant has gi~en J:?ail, he 

may, at, any time before the forfeiture of the 

undertaking, in like manner deposit the sum, mentiom;d in the 

undertaking and upon the depo_sit being made, the sureties 

shatl be exonerated. 2 

Substitution of 
bail for cash 

On the other hand, if the ~oney be 

deposited and the defendant af~erwards gives 

bail, the money shall be repaid to him by the clerk, upon 

the certificate of the magistrate or court before whom the 

bail is taken that bail has been given in conformity with 

the order of admission to bail. 3 

Cash deposit 
to pay fine 

Where the money has been deposited, 

if it remains on deposit at the time of a judg-

ment for the paym~nt of a fine and cost, the clerk shall, 

under the direction of the court, apply the money in satis-

1section 40-1231, Tennessee Code Annotated. 

2Ibid., Section 40-1232. 

~Ibid., Section 40-1233. 
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faction thereof, paying the surplus, if any, to . the defendant. 1 

Deposit of money in lieu of bail, when not author.ized by 1the 

city charter or ordinaqc_e, is void, and the forfeiture of such 

a deposit by the city authorities, upon the ground of the non­

appearance of the accused, is void and confers upon the city no 

title to the money. 2 
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Replacement of A defendant may be required by the court 
insufficient bail 

to enter into another undertaking when it 

appears that the undertaking entered into is not sufficient, 

or has, from any cause, become insufficient. 3 

Rearrest for The court having cognizance of the case 
insufficiency 
of bail may, after the defendant has given· bail, order him 

to be again arrested and connnitted in the following cases~ 

(1) When, upon the finding of an indictment, the court 

deems the bail taken by or the money deposited with the com­

mitting magistrate insufficient; 

(2) When it satisfactorily appears to the court that his 

bail, or either of them, is dead, or insufficient, or removed 

from the state; 

1section 40-1234, Tennessee Code Annotated. 

2Brasfield v. Milan, 127 Tenn. 561, 155 S.W. 926. 

3TCA, Section 40-1235. 
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(3) When, by reason of his failure to appea.r, .the defend­

ant has incurred a forfe.iture of his batl or money deposited 

instead thereof. 1 When the bond is found insufficient, the ·· 

order of arrest must recite generally the. facts upon which it 

is founded. 2 

Authority for rearrest The defendant may be arrested pursuant 

to the order upon a, certified copy thereof, or upon a capias 

issued thereon, in any county in the state. 3 

Failure to appear, lf the order ~ecites, as the grounds 
commitment 

upon which it is made, the failure of the defend­

ant to app.ear for judgment upon conviction, the defendant shall 

be committed according to the requirements of the order. 4 

Bail fixed on 
recommitment 

If the order be made for any other 

cause, and the offense be bailable, the court 

may fix the amount of bail and may cause a direction to be 

inserted in the order, that the defendant be admitted to bail 

in the sum fixed, which shall be specified in the order. 5 The 

defendant cannot be rearrested, even by court order, where the 

1section 40-1236, Tenness~e Code Annotated. 

2 Ibid., Section 40-1237. 

3Ibid. , Section 40-1238 . • 

4Ibid. , Section 40-1239. 

5Ibid. , Section 40-1240. 
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court has taken surety for the fine and costs,· and discharged 

him. The only remedy is on the bond or reco'gnizance of the 

fine and costs. 1 

Guaranteed arrest As used in this and the following 
or bail ---- paragraph, 2 the term "guaranteed arrest or bail bond 

certificate" means a printed card or other certificate issued 

by an association to any of its memb~rs, which is signed by 

the member and contains a printed statement that the associa­

tion and/or the surety company is licensed to do business in 

this state and that the guaranteed arrest or bail bond certi­

ficate is issued pursuant to the terms of this and the follow­

ing paragraph, and: 

(1) The bond guarantees the appearance of the person whose 

signature appears on the card or ce:rtificate; and 

(2) That the surety company will, in the event of the 

failure of the person to appear in court at the time set for 

appearance, pay any fine or forfeiture imposed upon such pe_rson 

in an amount not to exceed two hundred dollars ($200). 3 

Conditions of accept", A guaranteed arrest or bail bond cer, ... 
ance in lieu of cash 
b2e,~ - tificate, presented by the person whose 

1
Hamilton v. ·State, 68 Tenn. 355. 

2 
The "following paragraph" is TCA", Section 40-1242. 

3TcA, Section 40cl241. 
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signature appears thereon, shall, be accepted in lieu of cash 

bail, in an amount not to exceed two hundred. dollars ($200), 

as an arrest or bail bond to guarantee the appearance of the 

person in any court of this state, at the time required by such 

court, when he is arrested for violation of any traffic law of 

the state or of any traffic ordinance of any municipality there­

in relating to the operation of a motor vehicle. The guaranteed 

arrest or bail bond certificate shall be subject to all of the 

limitations appearing on the face thereof but, when accepted, 

it is subject to the same forfeiture and enforcement provisions 

as a bail bond or cash bond. However, the violation must have 

been committed prior to the expiration date shown on the guaran ... 

teed arrest or bail bond certificate. 1 

Guaranteed arrests, 
etc. , supplemental 

The two preceding paragraphs, relating 

to guaranteed arrests or bail bonds, are 

supplementary to the chapter titled "Admission to Bail. 112 

Failure to appear If the defendant who gives bail or 
conditional , judgment 

makes a cash deposit as provided i.n chap­

ter titled "Admission to Bai1 113 does not appear according to 

1section 40-1242, Tennessee Code Annotated. 

21bid., Sections 40-1201 through 40-1240, inclusive. 

31bid., See: Sections 40-1201 through 40-1240. 
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his undertaking, a conditional judgment may be entered agains:t 

him and his sureties, or against the defendant alone in case of 
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a deposit. Provided however, that no forfeiture or conditional 

forfeiture of any appearance or bail bond shall be rendered in 

any case where a sworn statement of a licensed physician is fur;.;. 

nished the court showing that the principal in such bond is 

prevented from attending by some mental or physical disability, 

or where a sworn affidavit of .a jailer, warden or other respon­

sible officer of a jail, workhouse or penitentiary in which the 

principal is being detained, shall be furnished the court. The 

appearance or the bail bond shall remain in full force and effect 

until the principal is physically or mentally able to appear, or 

until a detainer against the •principal is filed with the , detain­

ing authority. On the filing of such a detainer, the court 

shall exonerate the bondsman and sureties but said bondsman and 

sureties shall in any event remain liable for the expense of 

returning the principal when said principal is released by the 

detaining authority.l 

Officer prohibited 
from acting as 
professional bondsman 

It shall be unlawful for any person 

while serving as a constitutionally 

elected peace officer, rir as his deputy, or any duly elected or 

1section 40-1301, Tennessee Code Annotated. 
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appointed county official, to act as a : professional . bondsman·, 

directly or indirectly. 1 

Payment of firies by 
installments 2 etc. 

CONDITIONAL' PAYMENT OF FINES 

Wheri any court of this ' state, includ­

ing municipal courts for violation of 

municipal ordinances, imposes a fine upon an individual, the 

court may direct as follows: 

(1) That the defendant pay the entire amount at the time 

sentence is pronounced; or 

(2) That the defendant pay the entire amount at some later 

date; or 

(3) That the defendant pay the fine in specified portions 

or installments at designated periodic intervals and that such 

portion be remitted to a designated official, who shall report 

to the court in the event of any failure to comply with the 

order; or 

(4) Where the defendant is sentenced to a period of proba­

tion as well as a fine, that payment of the fine be- a condition 

of the sentence. 2 

Failure to pa y fine If the defendant fails to pay the fine 

as directed, or if he is unable to pay the fine and so represents 

1section 40-1413, Tennessee Code Annotated. 

2Ibid., Section 40-3207. 
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upon applicatiQn to the court, .the court, after inquiring into 

and making such further investigation, if any, which it may 

deem necessary with regard to the defendant's financial and 

family situation and the reasons for nonpayment of the fine, 

including whether such nonpayment was contumacious or was due 

to indigency, may enter any order which it could have entered 

under Section 40-3207 (see paragraph above) or may reduce the 

fine to an amount which the defendant is able to pay, or may 

direct that the defendant be . imprisoned until the fine, or 

any portion of it remaining unpaid or remaining undischarged 

after a pro rata credit for any time which may already have 

been served in lieu of payments, is paid; and the court shall 

determine and specify in the light of defendant's situation and 

means and of his conduct with regard to the nonpayment of the 

fine, the period of any imprisonment in default of payment of 

the fine, subject to the following limitations: 

(1) In no event shall such period of imprisonment exceed 

one (1) day for each five dollars ($5.00) of the fine; 

(2) Where the fine is imposed for a felony, th~ period 

may not exceed one (1) year; 

(3) Where the fine is imposed for a misdemeanor, the period 

may not exceed one-th;i.rd (1/3) of the maximum authorized term of 

imprisonment; 
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(4) Where the fine is imposed for ·a municipal violation, 

the period may not exceed ten (10} days; and 

(5) Where a sentence of imprisonment as well as a fine 

is imposed, the aggregate of the period and the term of the 

sentence may not exceed the maximumauthorized term of impris­

onment. 

Whenever a court orders a defendant to pay a fine, imposed 

as a result of a traffic violation, in installment payments, 

the court shall revoke the defendant's privilege to operate a 

motor vehicle in this state upon the failure of the defendant 

to comply with the order of the court. If the defendant's· 

privilege to operate a motor vehicle has been revoked for the 

failure to comply with such court order, the privilege shall 

remain so revoked until the total amount of the fine imposed 

1 is paid. 

Collection of fines, 
manner 

Unless discharged by payment or ser-

vice of imprisonment in default of a fine, a fine may 

be collected in the same manner as a judgment in a civil 

action. Costs may be collected in the same manner as a 

judgment in a civil action, but shall not be deemed part of 

the penalty, and no person shall be imprisoned under this 

section in default of payment of costs. The district attorney-

1 Section 40-3208, Tennessee Code Annotated. 
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general or the county or municipal attorney, as applicable, may 

in his discretion, and must, upon order of the court, institute 

proceedings to collect said fine as a civil judgment in the court 

of appropriate jurisdiction. 1 

FINE FOR MOVING TRAFFIC VIOLATION 

In addition to all other fines, fees, costs and punish­

ments now prescribed by law, there shall be imposed or assessed 

an additional penalty of two dollars ($2.00) upon the driver of 

any motor vehicle upon his conviction by any judge in any court 

of the state or plea of guilty or submission to fine for any 

offense involving a moving traffic violation or upon conviction 

or plea of guilty or submission to fine for any moving traffic 

violation prescribed by any county or municipal ·ordinance.. For 

the purpose of this section, the term "moving traffic violation" 

shall mean any offense which can occur only if the motor vehicle 

is in motion. 

All penalties collected under this section shall be for­

warded by the office of the court who collects the same to the 

state treasurer, within thirty (30) days after the penalty or 

forfeiture is collected. Provided that the office of city courts 

which collect the penalties provided for herein shall be entitled 

95 

to the same commission allowed clerks of courts of record and clerks 

1section 40-3209, Tennessee Code Annotated. 
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of general sessions courts for receiving and•paying ·over taxes, 

fines, forfeitures, fees, and amercements, such commfssion 

being in the amount of two and one-half cents (2\¢} on the 

dollar. Such commission may be deducted from repor·ts of 

collections submitted to the department of revenue each month. 1 

RIGHT OF APPEAL 

Any person dissatisfied with the judgment of a justice 

of the peace, recorder or other officer of a municipality 

charged with the conduct of trials, in a civil action, may, 

within ten (10) entire days thereafter, Sundays exclusiv~, 

appeal to the next term of circuit court.~ 

SHERIFF MAY ENFORCE ORDINANCES3 

Duties of sheriff In all municipalities with popula ... 

tion under 30,000, (towns in classes five (5) through eight 

(8) inclusive pursuant to section 16-1108, Tennessee Code 

Annotated) the municipality may authorize the sheriff of 

the county wherein the municipality lies to enforce its 

ordinances provided Such municipality has filed a .certified 

copy of its ordinances with the sheriff and the general 

1 . 
Section 59-1043, Tennessee Code Annotated. 

2rbid., Section·27-5O1. 

3rbid,Sections 8-810, 12-804 (a) an~ 16-1104. 
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session,s court of such county. 

The judge of the court of general sessions shall direct the 

clerk of the court that all fines collected shall be paid over 

to the municipality and all costs neld for proper distributions 

in accordance with section 16-1122', Tennessee Code Annotated. 

Where the co1,1rt costs are not adequate, the municipality 

may enter into an agreement with the sheriff, court of general 

sessions and the governing body of the county to provide the 

cost of such enforcement. 

ARRESTS 

Arrests by whom An arrest may be made either (1) by 

an officer under a warrant, (2) by an officer without a war­

rant, (3) by a private person. 1 

Offenses , presence 
of magistrate 

When a public offense is committed 

in the presence of a magistrate, he may, by 

verbal or written order, command any person to arrest the 

offender, and thereupon proceed as if he had been brought 

before him on a warrant of arrest. 2 

Arrests without 
a warrant 

An officer may, without a warrant, 

arrest a person: 

1 . . . . . 
Section 40-801, Tennessee Code Annotated. 

2Ibid., S~btion ,o-802. 
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(1) For a public offense connnitted or a breach of the 

peace threatened in his presence .. 

(2) When a person has committed a felony;, though not in 

. his presence. 

(3) When a felony has in fact been committed, and he .has 

reasonable ~ause for believ,;i.ng the person arres.ted ·:to have com­

mi.tted .it. 

(4) On . a charge inade, upon reasonable cause, _of the com­

mission of a felony by the person ai::r~sted. 

(5) Who is attempting to. commit suicide . 1 

It is not pe>ssible to define reasonable c.ause in. terms 

to fit all cases arising and each case must stand on its own 

facts. 2 Generally, it may be described as such cause as would 

justify a reasonable man in believing that the person arrested 

was guilty of a felony. 3 

Authority of private 
persons to arrest 

A private person makes an arrest 

at his own peril, and to justify t~e 

arrest, he mus·t show as a fact that the offense for which the 

arrest was made was in fact committed and probable cause to 

believe that the offense was committed will not justify the 

1section 40-803, Tennessee Code Annotated. 

2state v. Tolden, 224 Tenn. 119, 451 S.W. 2d. r432. 

3campbell v. State, 1 Tenn. Cr. App. 586, 447 S.W. 2d 877. 
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arrest when, i:n fact, no offense was committed. 1 Such private 

person who makes an arrest shall receive no arrest fee or com-­

pensation therefor. 2 However, he may make a lawful arrest under 

the following circumstances: 

(1) When a public offense is committed in his presence; 

(2) When the person arrested has coromi tted a felony, 

although not in his presence; 

(3) When a f.elony has been committed, and he has reasonable 

cause to believe that the person arrested committed it. 

Time arrests 
to be made 

Arrests by officers for public offenses,4 

and. arrests by private persons for felonies, may be 

made on any day at any time. 5 

Notice of authority When arresting a person, the officer 
by officer 

shall inform him of his authority and the cause of 

the arrest, and exhibit the warrant if he have one, except when 

he is in actual commission of the offense, or is pursued imme­

diately after an escape. 6 When a party is taken in the com-

1Martin v. Castner-Knott Dry Goods Co., 27 Tenn. App. 421, 181 
S.W. 2d 638. 

2section 40-816, Tennessee Code Annotated. 

3Ibid. 

4For arrest by an officer see: TCA, Section 40-804. 

51bid., Section 40-817. 

61bid., Section 40-806. 
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mission of an offense, or upon :fresh pursuit, di: when the 

officer is violently assaulted upon coming up with the accused, 

the officer is not required to make known his authority or the 

cause of the arrest. 1 

Prisoner's right No person under arrest by any officer 
to phone call 

or private citizen shall have his name entered 

on any book, ledger, or any other record until such time that 

said person has successfully completed a telephone call to an 

attorney, relative, minister, or any other petsort,that he 

shall choose without undue delay. One (1) hour shall con­

stitute a reasonable time to make a telephone call; then he 

shall be booked or docketed immediately. 2 

Notice of arrest by A private person shall, at the ' time 
private person 

of the arrest, inform the person arrested of 

the cause, except when he is in the actual commission of"the 

offense, or when arrested·on pursuit. 3 

Officer authorized to To make an arrest with or without a 
break in to arrest 

warrant, the officer may break open any 

outer or inner door or window of a dwelling house if, after 

1Lewis v. State, 40 Tenn. 127. 

2section 40-806, Tennessee Code Annotated. 

3rbid., Section 40-818. 
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notice of his office, authority, and purpose he is refused 

admittance. 1 (In order to justify such breaking without a 

warrant, the officer must have reasonable cause to believe 

the occupant.has conmitted a felony.) 
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Private person If the person to be arrested has com-
authorized to break 
in to arrest · mitted a· felony and a private person, after 

notice of intention to make the arrest, is refused admittance, 

he may break open an outer or inner door or window of a dwell ... 
2 ing house to make the arrest. After due demand, either a 

peace officer or a private person may, without .l! warrant, break 

open doors for the purpose of apprehending a felon. 3 

Arrest by private A private person who has arrested 
person , disposition 

another for a public offense shall, with-

out unnecessary delay, take him before a magistrate or deliver 

him to an officer.4 

Pursuit after escape If a person arrested escapes or be 

rescued, the person from whose custody he escaped or was 

rescued may immediately pursue and retake him at any time, 

1section 40-807, Tennessee Code Annotated. 

2Ibid., Section 40-819. 

3white v. State, 210 Tenn. 78, 356 S.W. 2d. 41li 

4TcA, Section 40-820. 
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and in any place. within the state. 1 Except where; the ,escape· 

itself is a felony and the further exception of immediate pur­

suit for recapture, there is no authority conferred ·by our 

statutes upon a private person, or, an officer without a war-

2 
rant, to make an arrest for an escape. 

Breaking in to 
recapture escapee 

To, retake the , party· escaping or res­

cued, the person pursuing piay, after notice 

of his intention and refusal of admittance, break open any 

3 outer or inner do.or or window of a dwelling house. 

Shoplifting A peace officer, , or merchant, or 

merchant~s employee who has. probable cause for believing that 

goc1ds held for sale by the merchant have been unlawfully taken 

by a person and that he can recover them by taking the person 

into custody, may, for the purpose of attempting to effect such 

recovery, take the person into custody and detain him in a 

reasonable manner for a reasonable length of time. Such 

taking into custody and detention by a peace officer, mer-

chant or merchant ' s employee shall not render such ~olice 

officer, merchant, or merchant ' s employee criminally or civilly 

1
secfion 40-822, Tennessee Code Annotated. 

2
McGaslin v. McCord, 116 Tenn .. 690, 9,4 S.W. 79. 

3section 40-823, Tennessee Code Annotated. 
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liable for false arrest,:, false imprisonment or unlawful 

detent;ion. 1 

CITY WARRANTS OF ARREST 

No oath required Piosecution for violation of a 6ity 
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ordinance is i civil action rather than criminal. It is essen­

tial that a prosecution for a violation of a state criminal 

statute begin with a warrant issued on oath of some person. 

This rule does not apply to a proceeding brought by a city for 

violation of its ordinances. This is true even though the 

offense may be prohibited by both city ordinance and state law. 2 

Signature of judge The signature of the judge on a city 

warrant of a~rest need not be in the handwriting of the person 

who is by law required to sign it. Any signature, which the 

party issuing it may adopt as his own, whether written, typed, 

stamped, printed or lithographed, is considered to be sufficient 

compliance with the requirement that 'such paper be signed. 3 

1section 40-824, Tennessee Code Annotated. 

2city of Nashville v. Baker, 167 Tenn. 661, 72 S.W. 2d. 169. 

3o•oell v. City of Knoxville, 54 Tenn. App. 59, 388 S.W. 2d.150 
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STATE WARRANTS OF:, .ARREST 

Ma gistrates to 
issue warrants 

For the apprehension of persons 

charged, with public .offenses, magistrates 

are authorized, within, their jurisdiction, to i,ssue war-

rants of arrest, under the rules and regulations; stated 

in the law. 1 They may be issued not only in the county 

which the offense was committed, but also in any county 

which the is found. 2 person 

in 

in 

Examination of 
informant. 

Upon information made to any magi-

strate of the commission of a public offense, he 

shall examine, on oath, the informant, reduce the examina~ 

tion to writing, and cause the examination to be signed by 

the person making it. 3 

Contents of 
examination 

The written examination shall set 

forth the facts stated by the informant tending 

to establish the commission of the offense and the guilt of 

the defendant. 4 

1sections 40-701 through 40-715, Tennessee Code Annotated. 

2McCaslin v. McCord, 116 Tenn. 690, 94 S.W. 79. 

3TCA, Section. 40-702. 

4rbid., Section 40-703. 
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Issuance of warrant If the ,magistrate is satisfied there-

from that the offense complained of has been committed, and 

there is reasonable ground to believe the defendant is guilty 

thereof, he shall issue a warrant of arrest. 1 • HQwever, where 

the informant does not know of his own knowledge, but has been 

told by a third party that the offense had been committed, the 

warrant has been issued without sufficient legal grounds. 2 

Issuance and return Any process, warrant, or precept, 

authorized to be issued by any of the judges, justices of the 

peace, or clerks of the court, in any criminal prosecution on 

behalf of . the state, may be issued at any time, and made return­

able to any day of the term. 3 

Contents of warrant A warrant of arrest is an order,in 

writing,stating the substance of the complaint, directed to 

a proper officer, signed by a magistrate, and commanding the 

arrest of the defendant. 4 

Name of defendant, 
offense stated 

The warrant should specify the name 

of the defendant, but if it be unknown to the 

1section 40-704 ,. ·Tennessee Code Annotated. 

2state v. Good, 77 Tenn. 240. 

3TCA, Section 40-705. 

4
tbid,Section 40-706; 
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magistrate, the defendant maybe designated therein _l:>y any 

name.. It should also state the offense. either by name, or 

so that it can be clearly inferred. 1 

County and The warrant should show, in some part, 
ma gistrate shown 

the county in which issued, the name and 

initials of the office of the magistrate. 2 

Officer to 
whom directed 

The warrant should be directed to 

any lawful officer of the state, but if execu-

ted by any officer having authority, it is valid without 

regard to its direction. 3 

Executed by It may be executed by any sheriff, 

or officer acting as sheriff, or his deputy, or constable, 

or marshal, or policeman of any city o:r town; acting within 

their county, or by any person otherwise authorized by law. 4 

(Constables in certain counties are excluded by state law.) 

Direction to outside 
of county 

When the person accused has fled, or 

resides out of the county where the offense was com-

mitted, the warrant may be j,.ssued to any lawful officer of any 

1section 40- 708, Tennessee Code Annotated. • 

2
Ibid., Section 40-709. 

3Ibid., Section 40-710~ 

4rbid., Section 40-711. 
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county in the state, and the accused may be brought before 

the magistrate issµing the warrant, or any other magistrate. 1 

Execution out­
side county 

When the sheriff or deputy sheriff~ 

107 

coroner, or any other officer of any county in this 

state, shall have in his hands a warrant or capias for the arrest 

of any person charged with the coDllllission of a ci-ime, it shall 

be lawful for the sheriff, deputy sheriff, coroner, or any 

other officer to execute such process, and arrest the person 

so charged in any county in this state. 2 

Warrant may ·be 
issued by clerk 

Clerks of courts of general sessions 

shall have jurisdiction and authority, con-

current with that of the judges thereof, to issue warrants· 

for the arrest of persons. 3 

S'EARCH AND SEIZURE 

Definition , s·earch A search warrant is an order in writ-
warrant 

ing in the name of the state, signed by,a magistrate, 4 

directed to the sheriff, any constable, or any peace officer 

of the county, commanding him to search for personal property, 
1section 40-712, Tennessee Code Annotated. 

2Ibid., Section 40-713. 

3 Ibid., Section 40-715. 

4section 40-114, Tennessee Code Annotated, designates, among 
others, the mayor or chief officer and . the recorder of any 
incorporated city or town as a magistrate for the issuance 
of warrants. 
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and bring it before the. magistrate', 1 :A search, in a consti­

tutional sense, means searches and seizures by the examination 

of a man's home, buildings, premises, his person, or what not, 

with view to discovery of contraband, illicit stqlen ptopeity 

or some evidence of guilt to . be used in criminal prosecution 

against the accused and implies invasion and quest which in 

turn implies some sort of force, c:1ctual or constructive, much 

or little. 2 

Constitutional 
restraints 

If a magistrate is satisfied of the 

existence of grounds of the application, or that 

there is probable grounds ,to believe their .existence, he shall 

issue a search warrant signed by him, directed to the sheriff, 

any constable, any peace officer, commanding him forthwith to 

search the person or place named for the property specified, 

and to bring it before the magistrate. 3 However, it can only 

be issued on probable cause, supported by an affidavit, naming 

or describing the person and particularly describing the pro­

perty and place to be searched. 4 Probable cause, authorizing 

issuance of a search warrant by a magistrate, is reasonable 

1section 40-501, Tennessee Code Annotated. 

2Lester v. State, 216 Tenn. 615, 393 S.W. 2d 288. 

3TCA, Section 40-505. 

4r~id., Section 40-503. For form of warrant see page 166. 
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ground for suspicion, supported by.circumstances sufficiently 

strong in themselves to warrant a ca.utious man in the belief 

the accused is guilty of the offense charged. 
1 

United States The Constitution of the United States 

provi.des that the right of the people to be secure in their per­

sons, houses, papers and effects, against unreasonable searches 

and seizures, shall not be violated, and no warrants shall be 

issued but upon probable·cause, supported by oath or affirma­

tion, and particularly describing the place to be searched and 

the persons or things to be seized. 2 The prohibition of this 

amendment does not apply to the states, but only to federal 

officers and agents. 3 However, it has been read or incor­

porated by the Supreme Court of the United States into the due 

process clause (14th Amendment), which does apply to officers 

of the state. 4 

State of Tennessee The Constitution of the State of 

Tennessee provides that the people shall be secure in their 

persons, houses, papers and possessions, from unreasonable 

searches and seizures; and that general warrants, whereby an 

l , . 
Lea.v. State, 181 Tenn. 378, 181 S.W. 2d. 351. 

2Amendment 4, Constitution of the United States. 

3National Safe Deposit Co. v. Stead, 232 U.S. 58. 

4sneed v. State, 221 Tenn. 6, 423 S.W. 2d. 857. 
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officer may. be commanded to search suspected places without 

evidence of the fact committed or to seize ·any person or per­

sons not named whose offenses are not particularly described 

and supported by evidence, are dangerous fo liberty and ought 

1 not to be granted. Search warrants also must conform to the 

statutory requirements of state law. 2 At the very foundation 

of our state law is the right of the people to be secure in 

their persons, houses, papers and posses~ions. 

of such individual rights cannot be tolerated. 

Infringement 

The enforce-
. ' 

ment of no statute is of sufficient importance to justify 

indifference to the basic principles of our government. 3 This 

constitutional mandate is addresseq not only to the legislature, 

but to every officer of jurisdiction ~n_cluding the ju,dic;ary 

and must be liberally construed in favor of _the individual. 4 

Who ma y issue Magistrates given the power to issue 

search warrants in the state5 are justices of the Supreme 

Court, the judges of the circuit and criminal courts, justices 

of the peace, police, and other s pecial justices appointed or 

1Article 1; sectioh 7, Constitution of Tennessee. 

2Hampton v. State, 148 Tenn. 155, 252 S.W. 1007. 

3craven v. State,148 Tenn .. 517, 256 S.W. 431. .· 

4Hughes v. State,176 Tenn. 330, 141 S.W. 2d. 477. 

5section 40-505, Tennessee Code Annotated. 



I 
l 

111 

elected •in a city, village or town . the mayors and recorders of 

towns upon whom criminal jurisdiction is conferred by law. 1 

Basis for issuance A magistrate who issues a search war-

rant must be mindful of the provisions of the constitution of 

the state, the statutes regulating issuance, 2 and the inter­

pretations placed on such provisions by the State Supreme Court. 

The grounds for issuance are statutory and may be any one of 

the following: 

(1) Where property was stolen or embezzled. 

(2) Where property was used as a means of committing a 

felony. 

(3) Where property is in the possession of any person with 

the intent to use it as a means of committing a public offense, 

or in possession of another to whom it may have been delivered 

for the purpose of concealing it, or preventing its discovery. 

(4) Any other ground provided by law. 3 

Before issuance of a search warrant, the magistrate shall 

examine on oath the complainant and any witness he may produce, . . 

take their affidavits in writing, and cause these affidavits 
I 

to be s~bscribed by the persons making them. The affidavits 

1section 40-603, Tennessee Code : Annotated; see also Section 40-114. 

2 . 
Hampton v. St~te, 148 Tenn. 155, 252 S.W. 1007. 

3section 40-502, Tennessee Code Annotated. 
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must set forth facts tending to establish the grounds for the 

application or probable cause for believing that they exist. 1 

Determination of Affidavits supporting probable cause 
probable cause a 
judicial act shall name or describe the person, and parti-

cularly describe the property and the place to the searched. 2 

Determination of the existence of probable cause is a judicial 

act and cannot legally be performed by the clerk of the court.3 

The nature of the information must be set out in the affidavit; 

however, it is the duty of the issuing magistrate to satisfy 

himself that the particular or specific facts furnished by 

the informant will justify the issuance of a search warrant. 

So long as there is material evidence before the magistrate to 

support issuance, the information is not later subject to con­

tradiction. 4 

Description of person 
to be searched 

A search of the person must be justi-

fied by an affidavit supporting probable cause 

and describing the person to be searched. 5 A warrant authoriz­

ing the search of the person of a suspected individual and naming 

1section 40-504, Tennessee Code Annotated. 

2 Ibid., Section 40~503. 

3Marsh v. State, 185 Tenn. 103, 203 S. W. 2d 372. 

40wens v. State,217 Tenn. 544, 399 s.w. 2d. 507. 

5TCA 
' 

Section 40-503. 
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such person as "John Doe"would generally be invalid because 

the name so used is considered to be that of a fictitious per­

son. 1 

Description of It is expressly required by section 
property to be 
searched 40-503, T.C.A., that the search warrant particu-

larly describe the place to be searched. The word "particular­

ly" must be deemed to have been intentionally used by the 

legislature. It is apparent the legislature intended the search 

warrant to be clear of ambiguity as to the place to be searched 

and that the word was used in response to the constitutional 

prohibition against unreasonable search. 2 The place to be 

searched should be designated with sufficient accuracy to pre­

vent the officer from searching the premises of another. 3 A 

description giving the name of the street and the street num-

ber in a particular town meets the requirements of a particular 

description, provided there are not two streets in that city 

with identical names and numbers. As may be seen, a particu-

lar description must leave no discretion to the officer in a 

choice between one or more places occupied by strangers to the 

process. 4 

1seals v. State,157 Tenn. 538, 11 S.W. 2d. 879. 
2nolen v. State,187 Tenn. 663, 216 S.W. 2d. 351. 

3 Lea v. State,181 Tenn. 378, 181 S.W. 2d. 351. 
4state v. Bass,153 Tenn. 162, 181 S.W. 936. 
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Description of The description of the property to be 
property to be 
seized seized will- vary according to whether the identity 

of the property, or its character, is the matter of concern. 

Thus, where the purpose of the search is to find "specific 

property," it should .be so particularly described as to pre­

clude the possibility of seizing any other. On the other hand, 

if the purpose is not "specified property 11 but any property of 

a "specified character" which by reason of its nature, and of 

the place where and the circumstances under which it may be 

found, if found at all, would be illicit, a description other 

than such character, place and circumstances, would be unneces~ 

sary and ordinarily impossible. 1 Where intoxicating liquor is 

the object of search, the ge~eral description, ''a quantity of 

intoxicating liquor in his possession in violation of law,'~ 
I 

is a valid description of property of a "specified character.u 

Probability of There must be probable cause justi~ 
violation must exist 
at the time of issuance fying a conclusion by a reasonable 

person that a breach of law is existing on a person or on his 

premises at the time of the application for the warrant. 3 The 

date on which the officer's informant secured the information 

1 Lea,op. cit. 

2Hampton v. State,148 Tenn. 155, 252 S.W. 1007. 

3waggener v. McCanless,183 Tenn. 258, 191 S.W. 2d. 551. 
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used by him to apply for the search warrant is essential and 

must appear on the face of the affidavit. The nearer it is to 

the time of the application, the more effective it is to justify 

a conclusion of probable ' cause. 1 

Time violation The affidavit cited above was as follows~ 
occurred to be shown 

.· ''The affiant was informed by a reliable 

person that the informer was on the premises and saw a quantity 

of whiskey delivered and put in the above described building 

on the premises." The court said that it will be noted that 

the applic•nt does not disclose a date. that he received the 

information nor the date when his informant visited the dwell ... 

ing. "It is essential that the date on which the alleged offense 

was committed be stated in the affidavit in order that the magi­

strate may determine that probable cause exists for the issuance 

of the warrant." The court, in a later case, 2 in referring to 

the Welchance case cited several cases in point and said the use 

of the word "date" in the Welchance case was s ynonymous with the 

word "time." The court said it had no doubt that if the time 

or date is definite and clearly fixed, no method for fixing it 

could be reasonably required." - - - - a statement by an observer 

at the time he made application for a search warrant that he had 

1 . 
Welchance v. State,173 Tenn. 26, 114 S.W. 2d. 781. 

2waggener,op. cit. 
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just recently seen a quant:-ity of liquor stored on certain 

premises and had within the last few days,bought drinks of 

intoxicating liquor on these premises would lead to the con­

clusion that the unlawful condition continued to exist .on 

1 
_these premises at the time of the application for the warrant. 11 

Source and nature 
of information 

Probable cause necessary for issuance 

of a search warrant niay be based on informa­

tion and belief of the informant if the affidavit discloses 

the nature and source of the information. 2 It is not essential 

that the name and identity of the informant be given to the 

issuing magistrate because such information is immaterial to 

.· 3 
any issue to be decided. But ·generally any reliable person 

is a sufficient source of information, shown in the affidavit, 

4 to justify issuance of a search warrant. 

Officers to If the magistrate is satisfied of 
whom directed 

the existence of the grounds of the application, 

or that there is probable grounds to believe their existence, 

he shall issue a search warrant, signed by him, directed to 

1waggener, op. cit. 

2Elliott v. State,148 Tenn. 414, 256 S.W. 431. 

3Gallimore v. State, 173 Tenn. 178, 116 S.W. 2d. 1001. 

4Ibid. 
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the sheriff, any constable, or any . peace officer commanding him 

forthwith to search the person or place named for the property 

specified and to bring it before the magistrate. 1 

Three copies of 
warrant to be made 

All magistrates, clerks of courts, 

judges and any other person or persons who-

soever issuing search warrants shall prepare an original and 

two (2) copies of same, one (1) of which shall be kept by hi m 

as a part of his official records, and one (1) of 'which shal l 

be left with the person or persons on whom said warrant is 

served. The original search warrant shall be served and 

returned as provided by law. The person or persons as afore­

said who issue said warrant shall endorse the warrant, show-

ing the hour, date and the name of the officer to whom the 

warrant was delivered for execution, and the exact copy of such 

a warrant and the endorsement thereon, shall be admissible in 

evidence in the courts. Failure to comply with this section 

shall make any search conducted under said warrant an illegal 

search and seizure.2 

By whom executed The search warrant may be executed by 

any one of the officers to whom it is directed, but by no other 

1section 40-505, Tennessee Code Annotated. 

2rbid., Section 40-518. 
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person, except in aid of such officer, at his request, he being 

present and acting in its execution. 1 

Manner of execution To execute the warrant, the officer 

may break open any door or window of a house, or any part of 

a house, or anything therein, if after notice of his authority 

and purpose, he is refused admittance. 2 It is not necessary to 

the validity of a search and seizure that it be made in the 

presence of the accused; the effect of the warrant is not 

voided by the accused's absence when the warrant is executed. 3 

Officers may enter a dwelling forcibly in the daytime to execute 

a search warrant without first demanding admittance if no per­

son upon whom notice may be served is found in charge of the 

building to be searched. 4 

A search warrant shall be executed and returned to the 

magistrate by whom it was issued within five (5) days after 

its date; after which time, unless executed, it is void; and 

all search warrants in this state may be executed either in the 

daytime or in the nighttime. 5 Returning a search warrant before 

1section 40-508, Tennessee Code Annotated. 

2rbid., Section 40-509. 

3state v. Calvert, 219 Tenn. 534, 410 S.W. 2d. 907. 

4collins v. State, 184 Tenn. 356; 199 S.W. 2d. 96. 

5TcA, Section 40-507. 
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an official other than the one who issued , it does not·, of itself, 

affect the validity of the search or the admissibility of evi­

dence obtained. Failure of the officer to return a · search war­

rant within the five (5) day period prescribed by statute, when 

the search ~ad been made and conducted within the time, is 

merely failure to carry out a ministerial ·duty and does not 

affect the validity of the warrant's execution by the office:r. 1 

Description in • The affidavit is not a parf of the 
affidavit adopted 
by warrant , when search warrant and it may not be used to 

supplement an adequate description of the premises to be 

searched. 2 A different rule prevails when the affidavit 

and . the warrant are incorporated iii' the same instrument. An 

adequate description in the affidavit will supplement an inade­

quate description irt the warrant when the warrant makes a 

definite reference to the description in the affidavit. 3 

Non-fatal defects 
in warrants 

The following are examples of defects 

in search warrants that do not render them inval-id: 

(1) Where a search warrant is duly executed within five 

(5) days, the failure of the officer to make the return within 

1 
Bowman v. State,211 Tenn. 38, 362 S.W. 2d 255. 

2M· 86 54 2 inton v. State,l Tenn. 1, 12 S.W. 2d. 373. 

30 1Brien v. State, 158 Tenn. 400, 14 S.W. 2d. 51; Hackerman 
v. State,189 Tenn. 130. 
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five (5) days does not affect its validity, inasmuch as the 

return is a mere ministerial duty. 1 

(2) Endorsement on the back of a search warrant of the 

style and-date, for which statutes provide no form, may be 

disregarded. 2 

(3) A search warrant giving the name and street number 

of the defendant, but omitting in its body the name of the 

city, county or state is sufficient where omissions were 

covered by the heading of the warrant.3 

(4) Constitutional provisions against unreasonable 

searches and ,seizures do not apply when the land on which 

evidence is found is not possessed as part of the curtilage 

(enclosed space immediately surrounding a dwelling house con­

tained in the same enclosures) 4 used in daily operation of the 

premises. 5 

(5) A warrant describing premises to be searched as 

2706 "Coward 19 Street instead of 2706 "Cowart" Street is 

sufficient where there is no street in the city named "Coward" 

1Bowman, op. cit. 

2collins v. State, 184 Tenn. 356, 199 S.W. 2d. 96. 

3Armstrong v. State, 150 Tenn. 416, 265 S.W. 672. 

4Bouvier, op. cit., vol. 1, page 741. 

5chico et al v. State, 217 Tenn. 19, 394 S.W. 2d. 648. 
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and the affidavit attached to the warrant gives the correct 

name of the street, the two names being idem sonans~ Names 

are 11idem sonans" if the attentive ear finds it difficult to 

distinguish them when pronounced. 2 

(6) When the accused denies, under oath, the ownership 

of the property seized under a search warrant, he will not be 

permitted to question the validity of the search warrant. 3 

(7) If a description is simila~ to •~esidence of A.H. in 

the 5th civil district on the south side of the Old Perryville 

Road about -1 3/4 miles from Lexington Court House; the house 

is white frame on the south side of the Old Perryville Road," 

it is valid. Here the test is whether or not this descrip­

tion will enable an officer to locate the place to be 

searched with reasonable certainty. The officers could, by 

inquiring, identify the premises described in the warrant. 4 

(8) A search warrant to search particularly described 

premises is not invalidated by failure to state the name of 

1seals v. State,157 Tenn. 538, 11 S.W. 2d. 879. 

2college Law Dictionary , page 392. 

3 Neal v. State, 206 Tenn. 492, 334 S.W. 2d. 371. 

~atchett v. State,208 Tenn. 399, 346 S.W. 2d. 258. 
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the owner, although the search warrant for his person would 

be invalid in the absence , of the name. 1 

(9) A description in a- search warrant 'which directed 

travel to a named church and turrt left to a named road and 

describing -the house as · the first house on right side, being 

the residence of the defendant, suffi~iently describes the 

' ', ' ' ' 2 location of the property to· be searched. 

(10) Lack .of probable cause for issuance of a warrant 

is not a valid defense if the affidavit for the search war.;. 

rant is regular on its face, showing that there was material 

evidence before the mag'istrate to support his action, · which 

is not subject to review unless there was fraud or collusion 

3 in the magistrate's action. · 

Fatal defects 
in warrants 

The following are examples of defects 

in search warrants that render them invalid and 

the evidence seized inadmissible: 

(1) A search warrant issued on an affidavit bearing 

a later date than that shown on the warrant is void, rendering 

1seals, op. cit. 

2Norton v. State, 207 Tenn. 656, 343 S.W. 2d. 361·. ,. 

3solomon v. State, 203 Tenn. 583, 315 S.W. 2d. 99; Owen v. 
State, 217 Tenn. 544. 
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the evidence obtained as a result of the search inadmissible. 1 

(2) A search warrant is void where there was no compliance 

with the statute requiring that warrants bear an endorsement 

showing the hour, date and name of the officer to whom the 

warrant was delivered for execution; and that two copies be 

made of the warrant. The search under the warrant is illegal 

and the evidence obtained inadmissible. 2 

(3) A search warrant authorizing the immediate search, 

for contraband, of the premises at a particular address, 

123 

including any out house or vehicle found upon or in the premises, 

does not authorize the search of an automobile parked on the 

premises but not belonging to persons mentioned in the warrant.3 

(4) A search warrant is defective when the affidavit, 

whether made on information and belief or personal knowledge 

of the applicant, fails to disclose the nature of the informa­

tion or the facts on which the knowledge is based. 4 

1 Harvey v. State,166 Tenn. 227, 60 S,W. 2d. 420. 

2Talley v. State,208 Tenn. 275, 345 S.W. 2d. 37; Evans v. 
State,209 Tenn. 453. 

3 • 
State v. Sircey,215 Tenn. 1, 383 S.W. 2d. 37. 

4Jackson v. State,153 Tenn. 431, 284 S.W. 356. 
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(5) A search warrant is invalid when it authorizes the 

search of multiple premises occupied by different persons. 1 

(6) A warrant is insufficient if an affidavit presents 

a charge against the accused of making, handling, or trans­

porting whiskey, not of possessing whiskey, and the warrant 

directs the officers to search the accused's premises for 

something described as "said articles. " The affidavit did 

not describe the thing to be searched for. 2 

Valid search All searches conducted without the 
without warrant 

authority of a valid search warrant are not 

held to be unreasonable searches. The following are examples 

of reasonable searches without justification by search war­

rant ~ 

(1) An officer making an arrest has the authority to 

search the person of his prisoner, even against his will, 

but only as an incident to a lawful arrest. If the arrest 

is unlawful, the search is also. Moreover, the officer's 

authority to search and seize is always limited to (a) offen­

sive weapons and tools of escape, and {b} further evidence of 

guilt of the offense for which the lawful a:rrest has been made. 3 

1worden v. State,197 Tenn. 340, 273 S.W. 2d. 139. 

2Hampton v. State,148 Tenn. 155, 252 S.W. 1007. 

3Etliott v. State,173 Tenn. 203, 116 S.W. 2d. 1009. 
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(2) It is valid to search for property belonging to the 

accused when it is in possession of a third person who waives 
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his right under the search and seizure laws. Protection extends 

only to the person in possession. 1 

(3) The defendant may waive his rights relative to searches 

and seizures under the Constitution of Tennessee and the United 

States, but permission must be granted without coercion. 2 

(4) When one disclaims interest in the premises or posses­

sions searched or in the articles seized, he cannot question the 

legality of the search and seizure and there can be no objection 

to evidence obtained by the search. 3 

(5) When a wife voluntarily gives property of her husband 

to officers, she waives his rights and a search warrant is not 

necessary if they are living a normal life together. 4 

(6) If an officer is not trespassing and the evidence is 

plainly visible and it is seized, there is no unreasonable 

search. 5 

lc1arke v. State, 218 Tenn. 259, 402 S.W. 2d. 863. 

2simmons v. State, 210 Tenn. 443, 360 S.W. 2d 10; Deerfield 
v. State, 220 Tenn. 546. 

3Bowman v. State, 211 Tenn. 38, 362 S.W. 2d. 255. 

4Lester v. State, 216 Tenn. 615, 393 S.W. 2d. 857. 

Ssneed v. State, 221 Tenn. 6, 423 S.W. 2d. 857. 
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(7) Searches made by "code inspectors" for violation 

of the building, plumbing and fire codes, etc., without a 

search warrant, as authorized by the U.S. Supreme Court case 

of Frank v. State of Maryland,79 S. Ct. Rp. 804, 359 U.S. 360, 

have been repudiated by the Supreme Court of the United States 

in the companion cases of Camera v. Municipal Court,87 S. Ct .. 

R.p. 1727, 387 U.S. 534 and See v. City of Seattle,87 S. Ct. 

Rp. 173 7, 387 U.S. 541. In these cases the court held such 

a search, when authorized and conducted without ' a search war­

rant, lacks . the traditional safeguards which the ·· 4th Amendment, 

through the 14th Amendment, guarantees and is therefore an 

illegal search. 

Dis position of 
property seized 

When the property is taken under a 

search warrant and delivered to the magis-

trate, he shall, if it was stolen or embezzled, cause it to 

be delivered to the owner, on satisfactory proof of his title, 

but if the warrant was issued on the second, third, or fourth 

ground for the issuance of a search warrant (used as a means 

of committing a felony; possessed for the purpose of committing 

a public offense, or delivered to another for concealment; or 

for any other ground provided by law)., he shall retain the pro-

perty in his possession , sub ject to the order of the court to . 

which he is required t.o return the proceedings , or of the court 
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in which the offense is triable. 1 

Restoration of 
property to defendant 

If it appear that the property (seized) 

is not the same property described in the 

warrant, or that there is not probable cause for believing the 

existence of the ground on which the warrant was issued, the 

magistrate must direct it to be restored to the person from 

whom it was taken. 2 It is elementary, however, that as a gen~ 

eral rule an owner of property is not divested of his ownership 

by larcenous taking. Thus, where property has been wrongfully 
·' 

seized, either without a search warrant, or by virtue of an 

illegal warrant, the property should be restored to the owner 

and not to the person from which it was taken.3 

Return of papers The magistrate 'shall, if the property 

is not directed to be restored under the provisions of the 

above paragraph, annex together the search warrant, the return 

and the affidavits and return them to the court having power to 

inquire into the offense, in respect to which the search warrant 

was issued. 4 

1section 40-513, •Tennessee Code Annotated; see page 111 for basis. 

2Ibid.; Section 40-515. 

3Lawrence v. Mullins, 224 Tenn. 9, 449 S.W. 2d. 224. 

4TCA, Section 40-516. 
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PENALTY FOR MISDEMEANORS1 

Every person who is convicted of a misdemeanor, the 

punishment for which is not otherwise prescribed by a statute 

of this state, shall be punished by imprisonment in the county 

jail or workhouse not more than one (1) year, or by fine not 

exceeding one thousand ($1,000) dollars, or by both, in the 

discretion of the court. 2 

MISDEMEANORS WHEN NO PENALTY PRESCRIBED 

When tl;le performance of any act i ,~ prohibited by statute, 

and t:10 penalty, punishment or forfeiture for the violation of 

such statute is imposed, the doing of such act is a misde­

meanor. 3 

FELONIES AND MISDEMEANORS 

Distinguished All violations of law punished by 

imprisonment in the penitentiary or the infliction of the 

death penalty, are, and shall be denominated, felonies, and 

1section 39-105, Tennessee Code Annotated. 

2city judges having concurrent jurisdiction with justices of 
the peace in criminal.matters may try and dispose of state 
misdemeanor violations urider the "Small Offense Act," Section 
40-408, Tennessee Code Annotated. However, this act limits 
such jurisdiction to a fine of fifty ($50.00) dollars and no 
imprisonment may be inflicted. 

3TCA, Section 39-106. 
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all violations of law punished by fine or imprisonment in the 

county jail or workhouse, or both, shall be denominated mis­

demeanors. 1 

2 
LIMITATION OF PROSECUTIONS 

Death or life sentences Any person may be prosecuted, tried 

and punished for any offense punishable with dea·th or by 

imprisonment in the penitentiary during life at any time 

after the offense shall have been committed. 3 

Five years or less Prosecution for any offense punishable 
in the penitentiary 

.by imprisonment in the penitentiary, when the 

punishment is expressly limited to five (5) years .or less, shall 

be commenced within two years next after the commission of the 

offense. 4 

Other felonies Prosecution for any offense punishable 

by imprisonment in the penitentiary, other than as specified in 

the two preceding paragraphs shall be commenced within four (4) 

years nex! after the commission of the offense. 5 

1section 39-103, Tennessee Code Annotated. 

2Limitation of Prosecutions is commonly known as the "Statute 
of Limitations." 

3section 40~·201, Tennessee , Code Annotated. 

4 Ibid., Section 40-202. 

5Ibid., Section 40-203. 
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Misdemeanors All prosecutions for inisdenieanors 

shall be commenced within twelve (12) months next after the 

offense has been committed, except gaming, which shall be 

commenced within six (6) months~ 1 

Concealment or No period, during which the party 
absence from state 

charged conceals the fact of the crime, 

or during which the party charged was not usually and publicly 
, 

resident within the state, is included in the period of limi-

tation. 2 

Commencement of 
prosecution 

A prosecution is commenced, within 

the meaning of this chapter by finding an indict-

ment or presentment, ·the issuing of a warrant, or the binding 

over the offender. 3 

1section 40~204, Tennessee Code Annotated. 

2Ibid., Section 40-205. 

3rbid., Section 40-206. 
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INDICES TO CRIMINAL OFFENSES FOUND IN THE 

TENNESSEE CODE ANNOTATED 

The following indices of the Tennessee Code Annotated 

are divided into misdemeanors and felonies for the, convenience 
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of the user. Also, some of the captions to sections of the code 

have been rearranged to bring out .a key word to facilitate 

research. Some sections are indexed by the. name by which 

they are commonly known. The offenses also are further identi­

fied by volume and section number of the code. 

INDEX TO MISDEMEANORS IN THE TENNESSEE CODE ANNOTATED 

CAPTION 

Advertising, fraudulent 

Animals, aiding and promoting cruelty 

Animals, carrying in inhumane manner 

Animals, cruelty to 

Animals, failure to feed, etc. 

Animals, fighting 

Animals, killing or maiming 

Animals, search warrant for violation 

Attorney, becoming surety for defendant 
in criminal case 

Auction sale, pretended ' 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-1910 

39-410 

39-408 

39-404 

39-406 

39-405 

39-403 

39-416 

39-3401 

39-1911 
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CAPTION 

Bail jumping in ,case of misdemeanor 

Bail jumping by witness 

Boats, removal, etc., of serial 'numbers 

Boundary monuments, removal or injury 

Brand marks, altering 

Bridges, causeways, injury to 

Broker, etc., failure to keep records 

"Bucket shop," accessory to 

"Bucket shop," defined 

"Bucket shops," extent of prohibition 
against 

"Bucket shop," keeper offering contract 
but not accepted 

"Bucket shop," operation of - penalty 

Buildings or fixtures, defacing or 
injuring 

Burning~ negligently 

Burning property, attempts 

Business house, loitering for the 
purpose of peeping in 

Campgrounds, injuring or defacing 

Campus, interfering with normal activities 

Campus buildings, obstruction to ingress 
or egress 

VOI~UME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-3814 

, 39-3815 

39-4812 

39-4511 , 

39-1928 

39-4804 

39-2027 

39-2025 

39-2023 

39-2024 

39-2026 

39-2029 

39-4504 

39-510 

39-503 

39-1212 

39-4507 

39-1215 

39-1216 
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CAPTION 

Cats and dogs, abandonment 

Cemetery, destruction, etc., of monument 

Cemetery, disturbance near 

Charitable institute (building) 

Chicken (cock fighting) 

Church (tent or building), moving into 
without permission 

Compounding felony 

Compounding offense punishable as , 
a misdemeanor 

Concealment of unpurchased goods 
outside premises 

Conspiracy - defined 

Conspiracy - overt act 

Contest (endurance) - penalty 

Contracts, acting under illegal 
futures - penalty 

Contracts (future), inhibiting .the 
maintenance of margins, etc. 

Credit .card (telephone), expired, 
false, _ etc. 

Credit cards, fraudulent use of . 

Credit card, misrepresentation of 
the amount of money, etc., • 
furnish holder of card 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

.7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-423 

39-2101 

39-1207 

39-4509 

39-405 

39-4508 

39.-3101 

39-3103 

39-4236 

39-1101 

39-1102 

39-2207 

39-2022 

39-2021 

39-1948 

39-1948 

39-1973 
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CAPTION 

Credit card (worthless), use of 

Culverts, injury to 

Dam, etc., damage to 

Dead bodies of animals, throwing 
in streams, etc. 

Dead bodies, opening graves with 
intent to steal 

Dead bodies, receiving, etc. 

Dead bodies, removing 

Destroying, injuring, secreting 
property of another 

Destroying, etc. , property of anc,ther 

Dis.turbing educational assemblies, etc. 

Disturbance of peace, definition 

Disturbing religious assemblies 

Disturbing temperance assemblies 

Dogs and cats, abandonment 

Dog, keeping after bitten by rabid dog 

Dogs, notice of sheep killing to owner 

Dogs, sheep killing 

Driving while into~icated or drugged: 

Drugs, substitution of in filling 
prescriptions 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

10-A 

7 

SECTION 

39-1972 

39-4805 

39-4806 

39-2204 

39-2104 

39-2106 

39-2103 

39-4501 

39-4534 

39-1204 

39-1213 

39-1204 

39-1204 

39-423 

39-417 

39-419 

39-418 

59-1031 

39-2201 
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CAPTION 

Drugs, substitution of - penalty 

Dwelling-house, loitering about for 
the purpose of peeping 

False personation to obtain property 
under $100 

False pretense - under $100 

Farm implements, sale without 
· serial number 

Farm implements, removal of 
serial number 

Financial statement, false, 
to obtain credit 

Fire alarms, false 

Fires, handling negligently near 
forest land 

Fire, negligently set, etc., damaging 
others' property 

Fire, setting to building, etc. 

Fires, setting without permit 

Fish, taking if caught by another 

Flags, advertisement prohibited on 

Flags, mutilation of 

Flags, ·advertisement on - penalty 

Fluoroscope shoe fitting machines 

Fraternal orders, wearing badges of 

VOLUME 

· 7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-2203 

39-1212 

39-1501 

39-1901 

39-4241 

39-4243 

39-1906 

39-2215 

39-511 

39-509 

39-501 

39-518 

39-4214 

39-1602 

39-1603 

39-1605 

39-2214 

39-1801 
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CAPTION VOLUME. 

Gambling, definitions 7. 

Gambling devices a common nu;Lsance, -penalty 7. 

Gambling devices, destruction of ·7 

Gambling, etc., by judicial ' or 
ministerial officer 7 

Gambling - failure to testify - contempt 7 

Gambling house, duty to issue warrant 7 

Gambling house, keep 

Gambling premises a common nuisance 
abatement 

Gambling, solicitation of others 

Gambling, transmitting information 

Gaming, changing the name of 

Gaming, contracts, future , 

Gaming, debt, negotiation of instrument 
in payment of 

7 

7 

i 

1 

7 

7 

7 

Gaming ·devices, duty of officer to apprehend 7 

Gaming device, possession 7 

Gaming, keeping room, etc., for 7 

Gaming, promoting 7 

Glue - definition 7 

Glue, improper use - penalty 7 

Glue, inhaling 7 

SE'c'I'.ION 

3~-2033 

39."."2034 

39-2009 

•• 39-2011 

39~2037 

-, 39-2008" 

39-2003 

39-2036 

39-2031 

'39-2035: 

39·-200-s 

39-2020 

39-2012 

39-2007 

39~2006 

39-2204 

39-2002 

39-2217 

39-2221 

39-2216 
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CAPTION VOLUME 

Glue, selling or giving to minor 7 

Glue, possession for unlawful purpose 7 

Glue violations - exceptions 7 

Gunpowder, storage 7 

Horse race, betting on 7 

Horse race, promoting, betting, etc. 7 

Horse, taking for temporary use 7 

Identification card, friudulent use of 7 

Impersonating judge, justice of peace, 
etc. 7 

Intimidating citizens, prowling or 
traveling to 

Intoxicating bitters, sale of 

Intoxicating liquor, attempt to 
manufacture 

Intoxicating liquors; drinking on 
passenger conveyances (Repealed) 

7 

7 

7 

7 

Intoxicating liquor, exceptions to penalty 7 

Intoxication on hospital premises 

Intoxicating liquor, manufacture of 

Intoxicating liquors, minimum fine 

Intoxicating liquors, penalty when 
not specified elsewhere 

Intoxicating liquors, personal 
transportation 

7 

7 

7 

7 

7 

SECTION 

39 ... 2219 

39-:2218 

3.9-2220 

39-1404 

39-2016 

39-2014 

39-4212 

39-1952 

39-1503 

39-2805 

39-2503 

39-2523 

39-2518 

39-2510 

39-2519 

39-2521 

39-2512 

39-2511 

39-2509 
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CAPTION VOLUME 

Intoxicating liquors, possession 7 

Intoxicating liquors, possesston prillla 
facie evidence of violation 7 

Intoxicating liquors, purchase of 7 

Intoxicating liquor, receiving 7 

Intoxicating liquor, sale of 7 

Intoxicating liquor still, 
possession of 7 

Intoxicating liquor, s~oc~ing for sale 7 

Juvenile traffic offenders 6 

Knife, with blade exceeding 4 inches, 
carrying of 7 

Lamppost, destroying, remove, etc. 7 

Larceny - defined 7 

Larceny, petit and grand 7 

Larceny, petit - lighter sentence by jury 7 

Larceny, punishment 7 

1.aw enforcement, interception of 7 
telephone messages 

Light (street), extinguishing 7 

Litter control l,aw 7 

Litter control - definition 7 

Litter, evidence against drive of 
motor vehicle 7 

SECTION 

39-2507 

39-2513 

39-2505 

39-2506 

39-2502 

39-2524 

39-2527 

37-245 

39-4903 

39-2301 

39-4202 

39-4203 

39-4205 

39-4204 

39-3112 
39-3113 

39-2301 

39-4536 

39-4537 

39-4539 
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CAPTION VOLUME 

Litter, objects bearing name evidence , 7 

Littering, penalty 

Litter, throwing, dumping, etc., of 

Livestock, injury to at sale, etc. 

Lottery, penalty 

Lottery tickets, purchase of 

Lottery tickets, sale of 

Magistrate, refusal to arrest felon 
upon order of 

Masked persons demanding entrance to 
premises of another 

Masked persons disturbing peace 

Merchandise, counterfeiting marks 
or brands 

Minors, allowing to play pin ball 
machines - penalty 

Minor, betting with 

Minors, furnishing tobacco, etc. 

Minors, inducing to be absent from 
school for breach of peace 

Minors, locked, etc., in house 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

Minor, permitting to play billiards, etc. 7 

Minors, pornographic material 

Minors, revocation tobacco license 

7 

7 

SECTION 

39-4540 

39-4541 

39-4539 

39 ... 424 

39-2017 

39-2019 

39-2018 

39-3106 

:39-2802 

39 ... 2801 

39-1929 

39-1008 

39 ... 1001 

39-1004 

39-1011 

39-1002 

39-1006 

39-1012 

39-1005 
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CAPTION VOLUME 

Minors, sale or loan pornographic 
material - penalty 7 

Minors, sending to place where liquor sold 7 

Minors under 18 years, pinball machines 7 

Monuments, etc., destruction or injury to 7 

Mortgage 2d, on personal property without 
notice to first mortgagee 7 

Motion pictures (minors) limitation 
preview time 

Nudist colony 

Nuisance, abatement 

Nuisance, misdemeanor 

Nuisance, pollution of water 

Nuisance, public 

Nuisance, unhealthy by trade 

Obscene material, admissible evidence 
in prosecution 

Obscene material - definition 

Opening packages without consent 

Oppression, official 

Officers, refusal to aid 

Obscene material, selling, etc. 

Package commodity, marked false weight 

7 

7 

7 

7 

7 

7 

7 ' 

7 

7 

7 

7 

7 

7 

7 

sEciroN 

39-1013 

39-1003 

39-1008 

39-4506 

39-1936 

39-1017 

39-3009 

39-2902 

39-2905 

39-2906 

39-2901 

39-2903 

39-3006 

39-3007 

39-4502 

39-3203 

39-3105 

39-3003 

39-1921 
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CAPTION 

"Peeping Tom" 

Perjury, attempt to suborn 

Person ordered to arrest by officer, 
resistance to 

Police, judicial safety, falsely claiming 
to be representative of 

Prize fighting 

Prize fighting, penalty 

Produce in containers, growers 
name missing 

Property under conditional sales 
contract, disposal of , 

Prostitution, chauffeur procuring 
license revoked 

Prostitution - definitions 

Prostitution, aiding or abetting 

Pr~stitution, punishment for engaging 'in 

Prostitution, procuring or aiding 

Prostitution (house of) procuring 
females for 

Public lands, inJury or removal of 
trees, etc., from 

Radio (law enforcement), unauthorized 
reception and transmission 

Receiving stolen goods valued at 
less than $100 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-1212 

39 ... 3305 

39-3105 

39-1953 

39-1201 

39-1202 

39-1927 

39-1954 

39-3506 

'39-3501 

39-3502 

39-3504 

39-3505 

39-3502 

39-4522 

39-3111 

39-4218 
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CAPTION 

Recorded devices, retailing unlawfully 

Refrigerator (abandoned) with latch 
or fastening device 

Refrigerator sold, safety device 
inside required 

Religious assembly, disturbance by sale 

Rei'igiou~ meetings, selling articles near 

Robbery - penalty 

Samples, . false 

Scales, false balance of 

Scalp admission ticket - defined 

Scho·o1 building, taking illegal 
possession of 

School building, trespassing 

School of females, disturbance 

School ground, loitering at night 

School premises, consuming alcoholic 
beverage on 

Service of process by officer, resisting 

Severing and carrying away fixtures, 
etc. , from land 

' Sewage (raw), disposal of 

Shoplifting 

VOLUME 

7 

7 

7 

7 

7 

7. 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

, 39-4246 

39-2212 

39-2213 

39-1206 

39~1205 

3g:;.3901 

39-1923 ' 

39-1917 

39-4102 
39-4103 

39-4509 

39-1214 

39-1210 

3_9-1211 

39-1218 

39-3104 

39-4216 

·39-2209 
39-2211 

39-4235 
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CAPTION 

Shotguns-, rifles, sale of by 
licensed dealers 

Slugging vending machine 

Slugs for vending machines, etc., 
manufacture, sale of 

Soft dririks, substitution of by seller 

Smoke screen to hinder arrest 

Snakes, handling of 

Still, possession of 

Still, possession prima facie 

VOLUME 

7 

7 

7 

7 

7 

7 

evidence of purpose 7 

Stockyards, firing firearms 7 

Streets (obstruction), mayor and governing 
body liable where permitted 7 

Street (obstruction), building material 
an exception . 7 

Streets or roads, obstructing 7 

Streets, placing banana peels on - 7 

Street pavement, damage to 7 

Streets, placing sharp objects on 

Sunday, barbering on 

Sunday, working on 

Telephone conversation, lewd 

7 

7 

7 

7 

SECTION 

39-4915 

39-1916 

39-1722 

39-1926 

39-3108 

39-?208 

39-2524 

39-2525 

39-1208 

39-2305 

39-2306 

.. 39-2303 

39-2302 

39 .. 2307 . 

39-2302 

39-4003 

39-4001 

39-3002 
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CAPTION -

Telephone use obtained by fraudufent 
means 

Tickets, scalping 

Throwing or casting missile 

Trespassing in school building 

Vagrancy 

Vagrancy - penalty 

Watercraft, cutting away 

Watermain, tappirig without consent 

Water plant, pollution of supplying 
••. stream 

Wa·ter supply, pollution of 

Water works, pollution of· 

Weapons on arrested persons forfeited 

Weapons· (dangerous), carrying 

Weapons (dangerous), selling of 

Weapons, disposition of seized 

Weapons, selling to minor 

Weights, false or unsealed using, 
etc. - penalty 

Weight or measure false, seizure of 

Wife, assault and battery upon 

Workhouse, aiding escape from 
Worthless checks, etc. 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 
7 

SEC.TION _ 

39-1949 

39-4101 

39-1203 

39-1214 

39-4701 

39-4702 

39-4809 

39-4215 · 

39-2206 

39-2907 

39-2205 -

39-4911 

39-4901 

39-4904 

39!"'4912 

39-4905 

39-1919 
39-1920 

39-1918 

39-602 

39-3808 
39-1959 
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INDEX TO FELONIES IN THE TENNESSEE CODE ANNOTATED 

CAPTION VOLUME SECTION 

Abduction of female from parents 
or guardian) 7 39-3708 

Assault from ambush 7 39-614 

Assault, intent to carnally know 
female under 12 years 7 39-606 

' 

Assault, intent to commit felony 7 39-603 

Assault, intent to commit murder 7 39-604 

Assault, intent to commit rap~ 7 39-605 

Assault, intent to commit robbery 7 39-607 

Assault, · intent to sexually molest child 7 39-606 

Assault with deadly weapon 7 39-601 

Bail jumping in case of felony 7 39-3813 

Bailmerit contract, wrongful 
appropriation 7 39-4225 

Bank robbery 7 39-3902 

Bigamy 7 39- 701 

Bigamy - exceptions 7 39-702 

Bomb in building, false report of 7 39-1411 

Breach of trust & larceny, qistinction 7 : 39 ... 4227 

Breaking after entry 7 39-902 

Breaking into vehicles 7 39-905 

Bribe, acceptance by court o'lficia·i 7 39-806 
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CAPTION 

Bribe, acceptance by peace officer 

Bribe, officer accepting 

Bribery 1 athletic event 

Bribery, court officials, etc. 

Bribery, defined 

Bribery witnesses 

Bribing, offering to bribe peace officer 

Bribing or offering to bribe officer 

Burglarious instruments, ·carrying 

Burglary 

Burglary 2nd degree 

Burglary with e~plosives 

Burglary tools 

Burning bridges, railroadB", etc. , repealed 

Burning of insured property 

Campus buildings, entering to 
incite violence 

Carnal knowledge - female between 
twelve and eighteen 

Carry burglarious instruments 

Check, draft, drawer's refusal to pay 

Checks, etc., bad• notice 

Checks, worthless 

VOLUME 

7 

7 

7 

7 

7 

7 

·7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

" 

SECTION 

39-804 

39 ... 802 

39-824 

39· ... 805 

39-825 

39-835 

39·803 

39-801 

39-908 

39-901 

.39-903 

39-906 

39-908 

39-504 

39-506 

39-1217 

39-3706 

39-908 

39-1960 

39-1961 
39-1959 
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CAPTION 

Checks, worthless - notice 

Checks, worthless - penalty 

Children of another, exposing to 
inclemency of weather 

Communist party - definition 

Communist party - penalty 

Communist party, unlawful to operate 
in Tennessee 

Compounding felony 

Counterfeit bank bill, etc., altering of 

Counterfeit bank bills, filling up 

Counterfeit bank bills, passing of 

Counterfeit bank bills, etc., 
possession of 

Counterfeit coin 

Counterfeit coin, making, possessing, 
etc. - penalty 

Counterfeiting coin machine, making, 
mending, etc. 

Counterfeit coin, possessing 

Counterfeiting corporation instruments 

Counterfeiting, making paper for 

Counterfeiting metal, making, etc. 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECT.ION 

39-1961 

39-1966 

39-1001 

39-4420 

39-4423 

39-4422 

39-3101 

39-1711 

39-1710 

39-1708 

39-1709 

39 ... 1116 
39-1717 

39-1721 

39-1719 

39-1718 

39-1706 

39-1714 

39-1720 
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CAPTION 

Counterfeiting molds, etc., making 
or mending 

Counterfeit stamp or plate, 
possession of 

Counterfeit stamp or plate, 
preparation of 

Conditionally sold property, removal' 
from state 

Conspiracy, burn property 

Conspiracy, to destroy property 

Conspiracy, encouragtng or aiding 
taking life 

Conspiracy to take human .life 

Conspiracy to commit offense, 
violate election laws 

Conspiracy to prosecute innocent 
person for felony 

Conversion of trust fund 

Credit card, definitions 

Credit cards, filling in incomplete 
cards without consent of issuer 

Credit card crime act 

Credit card, obtaining by false means 

Credit card, use of forged, etc. 

Credit card violations, penalty 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-1715 

39-1715 

39 ... 1955 

39-1106 

39~1106 

39-1107 

39-1106 

39-1105 

39-1104 

39 ... 4229 

39-1969 

39-1974 

39-1968 

39-1970 

39-1975 

· 39-1977 
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CAPTION VOLUME 

Dead human body, improper disposition, et·c. 7 

Dead bodies, removal, etc. 7 

D~el, challenge to 7 

Embezzlement by private officer 

Embezzlement by public officer 

Embezzled property, receiving 

Embezzlement of trade secrets 

Emergency declared, destruction of 
property or injury to person 

Escape by aiding inmates of state 
institutions 

Escape or attempted escape from 
penitentiary 

Escape or attempt to escape from 
workhouse 

Explosives, attempt to destroy 
property by 

Explosives, common carriers, etc,, 
exempt 

Explosive, definition 

Explosives, malicious damage to 
real property by • 

Explosives, malicious injury to 
personal property by 

Explosives, manufacturing of 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-2102 

39-2105 

39-1301 

39-4232 

39-4231 

39-4234 

39-4239 

39-5114 

39-3812 

39 .. 3802 

39-3807 

39-1403 

39-1410 

39-1405 

39-1401 

39-1402 

39-909 
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. CAPTION 

Explosives - penalty 
Unauthorized possession, etc., of 

Explosives• possession, etc., 
prima facie guilt 

Explosive, unauthorized possession, , 
etc., of 

Explosive, unauthorized transportation 

Explosives, willful injury by 

Extortion, etc., penalty 

False entries on books 

False impressions of death 

False pretenses 

False personation to obtain property 

Fictitious signatures to corporation 
or person's instruments 

Firebomb, conspiracy to use 

Firebomb, definition 

Firebomb, manufacture of 

Firebomb, possession of 

Firearms, use of in committing, 
etc., a felony 

Fire, willful setting to fore~t 

Fire, setting with intent to burn 

Fire, setting to personal property 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7. 

7 

7 

7 

SECTION 

39-1408 

39-1409 

39-1406 

39 ... 1406 

39-1412 

39-4301 

39-1905 

39 .. 1947 

39 ... 1901 

39-1501 

39-1707 

39-5112 

39-5113 

39.-5111 

39-5110 

39-4914 

39-507 

39-505 

39-502 
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CAPTION 

Flags and banners - definitions 

Flags, mutilation, etc., of - penalty 

Flag, US, destruction of - penalty 

Forging, bank bill, etc, 

Forgery - defined 

Forgery - felony 

Fraudulent breach of trust 

Fraudulent breach of trust by 
disposition of collateral 

Fraudulent breach of trust -
punishment 

Gambling, professional 

Gaming, killing of arresting officer 

Horse race, keeping place for betting 

Horse stealing 

Illegitimate child by wife's sister 

Incest 

Intoxicating liquor causing death 
2nd degree murder 

Intoxicating liquor, causing 
paralysis or blindness 

Intoxicating liquors, 2nd tippling 
offense 

Intoxicating liquors, transportation 
by c~mmon carrier 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-1601 

39-1605 

39--1607 

39 ... 1705 
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39 ... 1701 .. ~3 

39 ... 1704 

39-4226 

39.;.4237 

39-4228 

39-2032 

39-2010 

39-2015 

39-4211 

39-706 

39-705 

39-2515 

39-2516 

39-2504 

39-2508 
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CAPTION VOLUME 

Kidnapping for ransom 7 

Kidnapping for ransom, unlawful 
representation to obtain ransom 7 

Land or line marks, destruction of 7 

Larceny - defined 7 

Larce~y, grand 7 

Larceny from person 7 

Levee, causing break 7 

Lost property, found & wrongfully 
appropriated 7 

Manslaughter 7 

Manslaughter, (involuntary) 
punishment 7 

Manslaughter, (voluntary) punishment 7 

Marriage (forcible) or abduction of female 7 

Marrying, know~ngly husband, etc., of 
another 7 

Masked persons·, assault with deadly 
weapon 

Mayhem 

Mortgage personal property, disposing of 

Mortgage personal property without title 

Mortgage property, removing from state 

Murde_r, accessory 

7 

-7 

7 

7 

7 

7 

SECTION 

39--2603 

39-2604 

39-4512 

39-4202 

39-4203 

39 ... 4206 

39-4811 

39-4223 

39-2409 

39 ... 2411 

39-2410 

39-3709 

39-705 

39-2803 

39--609 

39-1932 

39-1935 

-39-1938 

39-2407 
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CAPTION 

Murder 

Murder, degree ascertained by jury 

Murder, first degree 

Murder, first degree - penalty 

Murder, second degree 

Murder, second degree - punishment 

Nature, crimes against 

Pedigree of animal, false 

Perjury 

Perjury when on trial for felony 

Perjury, subornation of 

Personating another in judicial 
proceedings - penalty 

Police communications, disruption of 

Polygamy, teaching 

Property appropriated by perso~ 
having custody 

Public money, use of 

Rape, defined 

Rape, pretending to be husband 

Rape, punishment for 

Rape (statutory) carnal knowledge of 
child under 12 years 

VOLUME 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-2401 

39-2404 

39-2402 

39-2405 

39-2403 

39-2408 

39-707 

39-1915 

39-3301 

39-3306 

39-3304 

39-1502 

39-5115 

39-708 

39-4224 

39-4230 

39-3701 

39-3703 

39-3702 

39-3705 
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CAPTION VOLUME 

Receiving stolen ·goods in value 
over $100 7 

Receiving stolen horse 7 

Receiving stolen property from 
out of state 7 

Recorded devices, manufacturer's 
name on package 7 

Recorded devices, penalty for 
improper sale, etc. 7 

Rescue of person in custody 7 

Receiving stolen public records 7 

Riots, attempt to destroy property 
by bomb 7 

Riots, causing fire by bomb 7 

Riot, conspiracy to 7 

Riot, definition 7 

Riot, interference with officers during 7 

Riots, looting 7 

Riots, participating in 7 

Riots, possession of firebombs 7 

School property, entry to participate 
in riot on 7 

Sedition, punishment 7 

Selective Service card, destruction of 7 

SECTION 

39-4217 

39-4221 

39.;.4219 

39-4247 

39-4249 

39-3801 

39-4222 

39-5109 

39-5107 

39-5103 

39-5101 

39 .. 5104 

39-5105 

39-5102 

39-5110 

39-5116 

39-4405 

39-4424 
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CAPTION VOLUME 

Severing and carrying away fixtures 
from land 

Shooting, etc., at house 

Shooting, malicioua 

Shooting or stabbing without malice 

Stabbing, malicious 

Stealing or robbery of public papers 

Stock certificate, false 

Stolen property brought into state 

Sound transferred from record, etc., 
without consent of owner 

Throwing missile at house 

Trade secreta - defined 

Utilities (public), tapping, etc., 
without permission • 

Worthless checks, etc. 

Worthless checks, when no notice nec~ssary 

Worthless check, reason for dishonor 
stamped on 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

SECTION 

39-4216 

39-613 

39-610 

39-612 

39-610 

39-4207 
39-4209 
39-4210 

39-1907 

39-4220 

39-4245 

39-613 

39-4238 

39-4533 

39-1959 

39•1962 

39-1963 
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SAMPLE PROCESS 

The content of Part Four is the printed forms of various 

legal process commonly used by municipal courts. They are 

included merely as suggestions for any official use that may 

be made of them by the municipal court. These forms were 

prepared by the legal staff of the City of Knoxville and 

provided for this guide by Mrs. Hugh Simpson, municipal 

court clerk, with the approval of the Honorable Earl M. 

Bradley, judge of the Municipal Court of the City of 

Knoxville. The author is most grateful to both Mrs. Simpson 

and Judge Bradley for this contribution. 
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APPEAL BOND 

STATE OF TENNESSEE, COUNTY OF 
THE CITY OF 

CITY JUDGE I S COURT 

157 

KNOW ALL MEN BY THESE PRESENTS, That we ------ ----------
as principal, and __________________________ as surety 

are held and firmly bound unto THE CITY OF (and its successors), 
a municipal corporation, organized under the laws of the State of Tennessee, 
in the sum of Two Hundred and Fifty Dollars ($250), well and truly to be paid 
to the said CITY OF hereby binding ourselves, our representatives, 
successors and assigns. 

But this obligation is to be void if the said --------------
principal, shall prosecute with effect an appeal heretofore prayed and granted 
him (or her) from a judgment rendered against him (or her) by the Judge of 
said CITY OF for a fine, penalty and cost for the violation of · the 
ordinances of said City, as stated in said judgment for$ _____ rendered 
on the __________ day of _______ 19 __ , said appeal being 
prayed and granted to the Circuit Court of ____ County, Tenn., and shall 
make his (or her) personal appearance in said Court when the said case shall 
be called for trial, and shall not at any time depart said Court, without 
leave; but if the said ___________________________ _ 
shall make his (or her) appearance before said Court, as herein bound, and 
shall prosecute said appeal with effect, and not depart said Court, without 
leave, and abide by the judgment thereof, and pay all costs and damages 
adjudged against him (or her) incident to said appeal, then this obligation 
is to be void; otherwise to remain in full force and effect. 

Given under our hands, this __________ d.ay of _________ _ 
19 

REVERSE SIDE OF APPEAL BOND 
No. ________ _ 

APPEAL BOND 

THE CITY OF 
vs. 

Approved and filed this the 
day of _________ 19 __ 

City Judge 

F'. 970 

Principal 

Surety 

Surety 
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APPEARANCE BOND BEFORE COURT Form 57-B 

STATE OF TENNESSEE, COUNTY 

We, ____________________________ ,hereby 

bind ourselves to the State of Tennes,see in the penal sum of --------
dollars, 
To be void on condition the said ________________ , charged 

with shall make 

___ perE3onal appearance before the Judge of the Court for 

County, at the term_, ----------- -------------
19 _, of said Court, at the Court House in _____________ _ 

to answer said charge, and does not depart the Court without leave. 

Witness our hands this_· ______ day of _________ ___,. 19 __ . 

_______________ (Seal) 

_______________ (Seal) 

_______________ (Seal) 

Approved _____________ City Judge. 

REVERSE SIDE OF APPEARANCE BOND 

No•--------

APPEARANCE BOND 

THE STATE 
vs. 

Bail Bond .... $ _____ _ 

__________ City Judge 

Form 57-B 
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CAPIAS 
Form 398-A 

r 

CITY OF 
and 

STATE OF TENNESSEE 

To the Chief of Police, Tennessee--Greeting: 

You are hereby commanded to take the bod __ of ___________ _ 

r 
and have_· __________ before _the Judge of our City Court on the __ _ 

day o~----------' 19 ___ , at a Court to be held for the City of 

at the City Court House in on the first Monday 

of next, to answer a charge of the City and State ------,--------
exhibited against ____________________________ _ 

by ___________________ , for ______________ _ 

--------------------, and have you then and there this 

writ. 

Witness. Clerk of our said Court, at office in 

Tennessee, the first Monday of ________________ , 19 ____ _ 

Clerk City Court 

REVERSE SIDE OF CAPIAS 

No. _______ _ 

CAPIAS 

City of and 
the State of Tennessee 

vs, 

Issued the _____ day of ___ _ 

19 ---
Clerk City Court 
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STATE OF TENNESSEE, COUNTY, CITY OF 

TO THE CHlll!F OF POLICE OF THE CITY OF OR ANY LAWFUL OFFICER 
TO EXECUTE AND RETURN 

I hereby command you to arrest ___________________ _ 

and brin""-_______ before me to answer the City of on 
a charge of violating an ordinance, or ordinances of the said City, by __ _ 

on or about the ____ day of ____________ , 19...,......, at or near 

sai<;l offense having been committed within the corporate limits of the City of 
contrary to the ordinance or ordinances in such cases made and 

provided. 

Given under my hand at office this __ ..,.._ ___ day of _______ , 19 __ . 

5'.: 
a. 
t1 
(I) 
1:/l 
1:/l 

City Judge of City of 

REVERSE SIDE OF CITY WARRANT OF ARREST 

r< 
H 
Cf.I 
t-3 

0 
~ 

No. ______ _ 

CITY OF 
vs. 

Executed as commanded and 
returned before 

MUNICIPAL JUDGE 
City of 

~ __ day of _______ , 19 __ _ 
t-3 z 
~ Police Officer, City of 
Cf.I 
ttj 
Cf.I 

Firte - -

Costs 

Total - - .. -

$ _____ _ 

$ _____ _ 

$ _____ _ 

t-3 
0 
rt 
Ill ..... 
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CERTIFICATION OF DOCUMENT 

MUNICIPAL COURT 

CITY OF ---------
ST A TE OF TENNESSEE 

I, ______________ , clerk of the Municipal Court 

of the City of , Tennessee, do hereby certify 

that the attached document is a true copy of the original warrant 

on file in this office, charging the defendant ---------
with the offense of on , ------------ -------
-----------' 19_. 

In testimony whereof, I have hereunto set my hand and 

affixed the seal of the said Court this _______ day of 

------------' 19 __ _ 

Municipal Court Clerk 

City of _________ , Tennessee 
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f CITATION TO COURT 

STATE OF TENNESSEE CITATION NUMBER 

f 
icOUNTY OF t::t 
!CITY OF 05865 

0 
n 

. :,;-
In the City Court of Tennessee, the undersigned, being CD 

rt duly sworn, upon his oath deposes and says that: 
ran the day of 19 at M.; ~ 

Day of week Date Month Year Time g. 
CD Name Ii 

f 
Residence 

I Phone: 
Tennessee 

r City and State t"' 
!Name of Business ill 

r 
!Address 

Dl 
of Business rt 

Date of Birth Race Sex 
Month Day Year 

!Driver's License No. State Type __ 
did unlawfully operate a motor vehicle. 

!License No. State Year __ 
Ion 

Location "':I 
t-'• 

located in the city, county, and state aforesaid, and did then Ii 
Dl 

and there commit the following offense or offenses, all of which rt 

f 
are contrary to the ordinance or ordinances in such cases made 
and provided: 

0 Speeding m.p.h. in a Mile Zone t]Radar 
[l Disregarded Red Light q Reckless Driving By 
f{,'Disregarded Stop Sign 

~ J Failure to Yield Right of Way CJ Following Too Closely t-'• 
p. 

/."":Violation of City Registration L:J Violation of Anti-Noise p. 

fj.; No Driver's License Ordinance 
I-' 
CD 

• Other 010-45 Yes No -
I 

Explain 

Signature of Arresting Officer Number 
4iven under my hand at office this of 19 

Date Month Year 

Municipal Judge, City of 
I hereby affix my signature with the understanding that such is not 
a plea of guilt, but to certify that I have received a summons copy 
of this warrant and agree to appear at the Municipal Court on 

day of ,19 at M 
Date Month Year Time 
Signature 

To be made in triplicate with original going to the offender, one copy 
to the court and one copy to the Department of Motor Vehicles. 
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MITrll'flUS TO JAIL AFTER TRIAL 

ST A TE OF TENNESSEE, 

To the Sheriff or Jailor of Said County: 

Fou, 349 

~OUNTY 

163 

(3-19) 

------------------------------DAVing been examined 

r before me on a charge o..__ __________________________ _ 

and it appearing that such offense has been committed, and that there is sufficient cause to be-

lieve guilty thereof, an,u.... ___________ .naving failed to 

give bail as required-you are therefore commanded to receive ___________ ..111to 

your custody and detai .._ ________________ until legally discharged. 

Given under my hand and seal, th.~ ___ ,day o..__ ___________ 19 _ 

Municipal Judse 

REVERSE SIDE OF MmJMUS 

No, ____ _ 

MITTII\IUS TO JAIL 

THE STATE 

vs. 

Bail Bond - - - - • $, __ _ 

Municipal Judge 

FORM 349 
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MITTIMUS 

M ITTIMUS 

STATE OF TENNF.SSEE. MAYOR AND COUNClLMEN OF 

TO nn: CHIEF OF POIJCE OB ANY POIJCEMAN OF SAID CORPORAnON: 

164 

(350) 

You are hereby commanded to tak, _____________________ :who bas beeD 

examia•d before me on the charge 0---------------------------
and found guilty and fined $ ______ plus S ------'costs. total DOLLARS 

and hcnmg failed to pay or secure the acrme. as required by Iha OrdiacmcH of the Mayor cmd Councilmen of 

and deliver __________ _.o the keeper of the Work House tbereoL there to be detained 

at labor not longer than three months until the same is paid. bis fine suspended by the Municipal Judge o . ._r __ 
_______ ___,,,._ otherwiN legally cliacharged. 

GiYeD under my han. ________________ 19 __ 

REVERSE SIIE OF MITTDIDS 

MITTIMUS 

MAYOR AND COUNCILMEN 

of 

... 

laued _______ __,, 19 _ 

To The Keeper of the Work House: 

Cost and Fine $ ______ _ 

(Do not hold this prisoner longer than 
3 months in this case.) 

Mumdpal Judge 
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SCIRE FACIAS 

TO THE CHIEF OF POLICE, 

STATE OF TENNESSEE, 

CITY OF 

COUNTY 

TENNESSEE: 

You are hereby commanded in the name of the City and State to notify 

and 

165 

-------------------------------------
that a conditional judgment was rendered against --------------in the City Court of for the sum of -------------Do 11 a rs, $ and cost on a --------------- -------- ---and the ---------------------------------same will be made final unless you appear at of said Court ---------and show cause to the contrary. 

Witness Clerk of our said Court, at office in 

Tennessee ----------This ___________ , 19_. Cond. Forfeiture ____________ _ 

Clerk City Court 

REVERSE SIDE OF SCIRE FACIAS 

No. --------
SCIRE FACIAS 

The State of Tennessee and 

City of 

vs. 

Issued the day of -------------___________________ , 19 __ _ 

Clerk City Court 
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STAIB OF TENNESSEE 

COUNTY OF 

CITY OF 

) 
) 
) 
) 
) 
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SEARCH WARRANT 

(TO ANY LAWFUL OFFICER OF SAID CITY AND COUNTY) 

WHEREAS, proof and complaint on oath and in writing supported by affidavit 
has this day been made before me, the undersigned ---------------Judge of the City of Tennessee, by --------------( A ff i ant) 
that affiant has reason to believe that is ----------(SUSPECT) 

(State illegal activity and contraband sought) 
and that said and contraband is located at ----------- -------(SUSPECT) 

(Describe the property and list street, name, and number) 
in the City of County, Tennessee: 
(SEE ATTACHED PHOTOGRAPH WHICH IS INCORPORATED BY REFERENCE AND MADE A PART 
HEREOF) 
and that there is now being kept on said property described above, certain 

(Describe contraband or evidence sought) 
which is being kept, possessed and used in violation of the laws of the State 
of Tennessee. That the tacts tending to establish the probable cause of affiant 
believing that such facts exist are as follows: 
(SEE ATTACHED EXHlBIT A, (Affiant I s Affidavit) WHICH IS HEREBY EXPRESSLY INCOR­
PORATED BY REFERENCE AND MADE A PART HEREOF) 
And it appears to the Court and Court is satisfied that Affiant is a reputable 
citizen of the City of~----------• County, Tennes_see, and that the 
facts set forth in said affidavit show and constitute probable cause for the 
issuance of this warrant and the court being satisfied of the existence of said 
grounds as set forth in said application or that there is probabl~ cause to 
believe in their existence. NOW, THEREFORE, YOU, OR, EITHER OF YOU, ARE HERE­
BY COMMANDED to make search of the premises of located at _____________ i_n __ t_h_e 

-----------------------------......... (Describe the property and list the street, name, and number) 
City of County, Tennessee_, and .. the, .bui1dings or premises 
appurtanant thereto, for ---------------------------(Describe items being illegally Possessed) 
and if you find said illegal contraband described hereinabove in his possess­
ion, or at said location, you will arrest offender and bring him along with the 
evidence obtained before me, so that he may be treated as the law directs, 
This Search Warrant is issued under my hand and seal at County, Tenne= 
ssee, and it is delivered at the same time to __________ ,and officer 
authorized to execute this warrant. 

Municipal Judge of the City of 

This .. _ _;_:;~,--day of~-------------' 197 ___ ,at ___ _ 
A.M. 

P.M. 



N0 , ~-----~-----~--·-~~= 
STATE SEARCH WARRANT 

THE STA•TE OF TENNESSEE 

VS. 

issued the --------------
day of ___________ , 19 __ _ 

Municipal Judge 

Game to hand same day issued, 
Executed by s~arching the premises 
described as commanded. The fol­
lowi ng property taken pursuant to 
warrant: 

This~-=-~=~-day of=~~~-~== 

19' 

Police Offfcer, City of 

!-' 
(S', 
-....1 
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STATE OF TENNESSEE ) 
) 

COUNTY OF ) 
) 

CITY OF ) 

168 
AFFIDAVIT FOR SFARCH WARRANT 

-------------, affiant, being duly sworn uppnpath, personally 
appeared before me, , Municipal Judge of the City 
of , Tennessee, and . stated that based upon .his knowledge, infor­
mation and belief and the following facts and underlying circumstances outlined 
hereinafter, that there is probable cause for believing that ----------(SUSPECT) 
has in his possession or under his control_~-----------------­

(Here describe in detail the illegal 

activity complained of and contraband or evidence sought) 
and that said ______________ is located at ____________ _ 

(SUSPECT) (Describe the property 

and list the street, name and number) 
in the City of •. , Tennessee, and that the said ------------(SUSPECT) 
is ----------------------------------- -----(Illegal activity complained of) 
in violation of the laws of the State. of Tennessee, and of the ordinances of 
the City of , Tennessee. 

The affiant states that he is a police officer of the City of 
Tennessee, and ·that he has been assigned to investigate crime and enforce the 
Criminal Statutes of the State of Tennessee; that he has been an officer of the 
City of since 19 ___ , and that during this time he has conducted 
numerous criminal investigations. As a result of these investigations, certain 
information has been supplied to him. That he knows _____________ _ 

(SUSPECT) 
and is presently conducting an investigation into the _____________ _ 

(State illegal activity 

complained of) 
activities of _______________ _ That _____________ _ 

(SUSPECT) (SUSPECT) 
has a criminal record as- follows-: _______________________ _ 

(Here, state in detail subject's criminal 

record, g1v1ng month, date, and year and the type of law violation.) 
The affiant states that his affidavit as outlined herein is also made upon the 
following additional information listed below: 
INFORMATION-: ____________________________ _ 

(Here, state in d.etail the facts and underlying circumstances relied 

upon which show probable cause for issuance of search warrant, including date 

information was obtained or violation seen and the date said information was 
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given to officer.) 

If additional space needed, attach page 2-A here.to 

Affiant verily believes that said information is true because same was 
furnished to him by a confidential .informant, who affiant is personally 
acquainted with and who affiant and other police officers of the city 
of ______________ known , to affiant, have used in the past on 

------------- occasion(s). Affiant verily believes that 
said informant is h'on-es.:t: and has given him the . above · information in 
good faith and that informant is reliable because informant has given 
him information in the past on ___________ occasion(s) and 
that affiant has found said information given to him by informant 
in the past to be accurate and correct; that ________ number of 
arrest(s) and __________ number of convictions were obtained· 
from .information .given affiant by said confidential informant. As 
a result of said information~ affiant prays that a search warrant 
issue authorizing affiant or some other officer to enter and search 
the premises described hereinabove. 

AFFIANT 

Sworn and subscribed to before me 
this ___ day of ________ _ 19_. 

Municipal Judge of the City of 

FORM - AG - 12 
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STATE WARRANT 
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(2tsl 

;:-:-=:..=·--================================--====== 

<liount\!, Cllitij of ~fate of <!rennrsser, 
PERSONALLY came before me. , Municipal Judge of and for the City of 

Tenn., the undersigned, who, being duly sworn, states that O·, ._ ____________________ _ 

in the County and State aforesaid, and within the corporate limits of the City of Tenn., the offense of 

has been committed and charge _ ______________________ _______ thereof, 

and therefore he prays a warrant of arrest. 

Sworn and subscribed before me thi ..._ _______________ _ 

Municipal Judge of 

State of Tennessee, 

City of 

Tenn. Municipal 'Court Clerk of Tenn. 

County } To Any Lawful Officer of the City of -Greetings: 

The foregoing affidavit having been made before me that the offense of _____ ________ _ _ 

has been committed within the corporate limits of said city. You are therefore commanded in the name of the State 
and the City of Tenn., forthwith to arrest and brina before me, . , the undersigned 

Municipal Judge of said City, the accused, the sai ...... ------------------------­

_ ____________ to answer the above charge and be dealt with as the law and ordinances direct. 

Issued thi _ _________________ _ 
Municipal Judge 

__________________ Municipal Court Clerk. 

SUBPOENA: You are further commanded to summon the following witnesses 
at my office, in the CI1Y muiTI, and testify in behalf o.f the City of 
_____________ _..t 9:00 o'clock, A. M. 

No. 1 Addres 

No. 2 Addres 

No. 3 Addres 

No. 4 ddress 

No; 5 Addres 

No. 6 Addres 

No. 7 Addres 

to personally be and appear 
Tennessee. 



DRUNKOMETER TE~T 

Percent 

Test By Officer ..... : ........ .. ..... . 

Date ................................. . 

PLEA 

I ...... .... ...... .... .. ....... , ............ ......... .............. the 

undersigned, do hereby expressly waive preaent­

tuent. Indictment, grand jury Investigation and 

trial by jury and request the Court that this case 

i<l]:tll be determined on Is merits. 

This the ........ day of ...... .................. , 19 ....... . 

No _______ _ 

THE STATE OF TENNESSEE 
'I'll. 

Came to hand same day issued. Executed by 
arresting Defendant and sttting case for trial before 

Municipal Judge 

on1 _____________ at 9 o'clock, A. M. 

Policeman 

Detective 

Also e.xecuted the within subpoenas as full except • 

as to Witness No _____ and No _ ___ _ 

and N°'>•-------, the same not found after 
diligent search. 

Thi"------------------

Policeman 

Detectiv~ 

CONTINUED BY 

State-Def't to 9:00 A. ?ti., ________ _ 

State-Def't to l :30 P. M ________ _ 

State-Def't to 9:00 A. M,, _________ _ 

State-Def't to l :30 P. M ________ _ 

.... 
"' =============== .... 

THE STATE 
..... 

It appearing from testimony in the case that there 
is probable cause to believe the Defendant guilty of 
the offense of which he stands charged, it is ad• 
judged that he be held to answer at the next term of 
Criminal Court of County, Tenn. The offt:nae 
being bailable, the amount of such bail is fixed at 

'1'hi.s_· ------

Municipal Judge 

THE STATE 
,, .. 

Defendant having plead guilty Md amhmitted 
un~1· the small offense law, it is ordered that he P!lY 

a fine of ,, ________ and all cost! and on 
fa' lure to pay or secure the same he be confined in 
th..- Workhouse of ~ounty unti.l he works out 
the same in the manner prescribed by law. 

This 

Municipal Judge 

THE STATE 
..... 

- -- - ---- -------------
ln this case, after hearing all the evidence, both 

on' behalf of the State and Defendant, I find the 
Defendant not guilty. 

This_ ·---------------

Municipal Judge 

Paroled to 



Copu al Subpoena 

---·-·····-19 

---···················-·-···-········-............................................ _ .. _ .. _._ 

············--··················----························ 
You are hereby summoned to appear before the Judge of the City Court at 

on the .............•........••...... day of ..... •···························-·······················-19 -·--· 
af--------o' clock, to testify in a case pending in said Court wherein the 

City of is Plaintiff and········-···········--·····-····--···----··---··--·-··· 
......................... . _____ ......................................... --------·--· .......... _ ....................... ____________ _ 

Defendant, on behalf of the .••••• ,················-·············------·-······--·······-·....and 
this you shall not omit under the lawful' penalty. 

JUDGE 

&ned this--- day of----. by·---~..,,.,...~,..,.,..,.,,_---­
,.oL i ct1i1.t.N 

REVERSE SIDE OF SUBPCENA 

Failure to appear and answer this subpoena 

shall be held as a contempt of court and 

"punishable as such. 

A capias will be issued for the arrest of 

any witness failing to appear on the date 

required. 
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FRONT 
Account No. 1 

DRIVER LICENSE 
USED IN .· LIEU OF BAIL 

Name: I Date: 

Address: 
Type License License Traffic 
Surrendered: Number: Ticket No. 

1'..htsL1.cense ~XP i llliS 
Date of Birth: ... rin.DA~E OF TRIAL: 

□ License Surrendered in lieu CJ License Received in lieu 
of bail. of bail. 

' 
' 

Signature of Licensee Signature of City Judge, Cit 
Court Clerk 'or Offi~er 

TDS-DL-28 
3rd Co e::i: - Retained b:i Court ' Aee ,Dec.72 

BACK 

i 
Date Driver License and 1st copy of this 
form sent to Department of Safety -------
Date case 'disposed of 

Date 2nd copy of this form sent to 
Department of Safety 

Name of Court 

Name of City 

1This form and the following (T.D.S. DL-28) torms 
this guide are included me·rely as samples and are not 
used or duplicated for use without the prior approval 
Department of Safe..ty, State of Tennessee. 

; 

shown in 
to be 
of the 

y 
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FRONT 
Account No. 
To: Driver Control REINS'.fATE AND RETURN 

Department of Safety Driver License To This Person 
Nashville, Tennessee 37219 , . .. ., 

· • ' · I " 
... 

Name: Date: . 
Address: 
Type License License Traffic . .. 

Surrendered: Number: Ticket No. 

Date of Birth: This License EXPIRES . , 

ON DATE OF TRIAL~ 
□ License Surrendered in 0 License Received in lieu 

.lieu of bail. of baiL· 

Signature of Licensee Signature .. of City Judge, Qity ,. , . 

.Court Clerk or Officer 
TDS-DL-28 

2nd Copy - To D~partment of Safety upon App.Dec.72 
disposition of case~ 

.BACK "' , 

To: Driver Control 
Department of Safety 
Nashville, Tennessee 37219 

Reinstate and Return Driver License to this Person . 

Docket Number 
Name of Court 

Disposition of Case ------
Name of City 

Date of Disposition ------

Signature of City Judge or City 
Court Clerk 
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FRONT 
Account No. NOTICE TO CANCEL DRIVER LICENSE 
To: Driver Control Subject Failed to Appear .in 

Department of.Safety Court 
Nashville~ Tennessee 37219 

Name: Date: 

Address: 
Type License License Traffic 
Surrendered: Number: Ticket No. 

Date of Birth: This License EXPIRES 
on DATE OF TRIAL: 

QLicense Surrendered in D License Received in lieu 
lieu of bail. of bail. 

Signature of Licensee Signature of City Judge·; City 
Court Clerk 

1st Copy - To Department of Safety 
with Driver License Attached. 

BACK 

~ 
To: Driver Control 

Department of Safety 
Nashville, Tennessee 37219 

or Officer 

TDS=DL=28 
App.Dec.72 

0 Cancel the attached license for failure to appear in 
City Court pursuant to Section 59-730 ToCoA. 

Date -------- Name of Court 

Name of City 

Signat~re of City Judge or City Court Cler 
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FRONT 
Account No. OFFICIAL i " -

RECEIPT FOR DRIVER LICENSE AND SUBSTITUTE DRtVER LICENSE 

,· I Date: Name: 

Address .: 
Type License License Traffic 
Surrendered: Number: Ticket No. 

This License EXPIRES 
Date of Birth: bn DATE OF TRIAL: 
CJ License Surrendered in CJ License Received in lieu 

lieu of bail. ·· of bail. ·- ·• .. .. 

Signature of Licensee Signature of City Judge~ City 
Court Clerk-...,or 

-l' • Officer · 
'.!. 

TDS-DL~28 
Original - To Licensee App .Dec . 72 

BACK 

J, 

Notice To ~icensee! 

0 This is your substitute driver license. Your 
original license is held :Ln lieu of bail}'-pursuatit to 
59-730 T.C.A. and City Ordinance No. ~· . This 
license expires on the date set for your court appear= 
ance. If you fail to appear your license will be sent 
by this Court to the Department of Safety for cancel­
lation." 

You cannot get a license until this case is .properly 
disposed of. 

Name of Court 

Name of City 
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SAMPLE IMPLEMENTING ORDINANCE1 

Ordinance No. ----
An ordinance to authorize the use of a driver's license 

in lieu--of bail in certain traffic cases. 

Be it enacted (ordained) by the City of _______ _ 

(This ordaining clause should conform to any requirements in 

the city's charter): 

Section lo Pursuant to section 59 ... 730, Tennessee Code 

Annotated, whenever any person lawfully possessed of a 

chaq.ffeur's or operator's license theretofore issued to him 

by the Department of Safety)) State of Tennessee, is issued 

a citation or arrested and charged with a violation of any 

municipal ordinance regulating traffic, except driving under 

the influence of an intoxicant or narcotic drug or leaving 

the scene of an accident, said person shall have the option 

of depositing his chauffeur's or operator 1s license with the 

officer ; or ·"court demanding bail in lieu of any other security 

required for his appearance in the city court in "answer to 

any such charge before said court. 

1Don W .• OWnby, Consultant, Ordinance Codffication, Munici­
pal Technical Advisory Service, The University of Tennessee. 

This ordinance is offered as a sample only. Any implement­
ing ordinance must have approval by the Department of Safety, 
State of Tennessee, before adoption. 
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Section 2. All city office.rs and employees shall comply 

fully with the requirements of section 59-730, Tennessee Code 

Annotated, and any implementing orders of the Department of 

Safety, State of Tennessee. 

Section 3. This ordinance shall be effective from and 

after its final passage, the public welfare requiring it. 

(This section should conform to any city charter require­

ments.) 
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