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ABSTRACT 

Th i s  the s i s  focu s e s  on three East Tenne s see count i e s, 

Knox, Je fferson, and Blount , to dete rmi ne whether the legal 

status o f  women i n  the Southwe st Te rr ito ry changed when the 

te rr ito ry became the state o f  Tenne ssee i n  1796 . The date s 

o f  the study, 1792-1843, be g i n  with the fo rmat ion o f  Knox 

and Je f fe rson count i e s  when Tenne ssee was the Southwe st 

Territo ry, conti nue through the state's early years, and end 

with the year a marr i ed women's prope rty act was f i rst 

i ntroduced i nto the leg i slature. The majo r source s o f  

research include the court reco rds o f  the three count i e s  and 

the leg i slative acts pas sed by Tenne s s ee's Gene ral Assembly 

dur i ng the years 1796 to 1843 . Areas o f  the law wh ich 

af fected women i nclude feme covert conveyance s, mar r iage 

settlements and contracts , d ivorces, dowe r, and i nhe ritance. 

Examinati o n  o f  the statute s and court reco rds pe rtaining to 

the se areas o f  law reveals change s  occurred g radually, but 

steadily, throughout the pe r i od. 
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CHAPTER I 

I NTRODUC T I ON 

[Samue l ] Cal l away was at the s i de o f  [Dan i e l ] 
Boon [sic ] when , approac h i n g  the spur s o f  t he 
Cumberl and Mount a i n , and i n  v i ew o f  t he vast 
herds of buf falo graz i ng in the val l i e s  between 
t hem , he excl a i med , " I  am r i cher than the man 
ment i o ned in s c r ipture , who owned the catt l e  on a 
thousand h i l l s - -! own t he w i ld beast s  o f  mo re 
t han a t housand val l i e s . " l 

The s t o r i e s  o f  l ong hunte r s  and packmen ( t rade rs ) ,  as 

we l l  as the accounts of speculator-explorers l i ke Dr. Thomas 

Wal ker and J ame s Smith who kept j o urnal s ,  told o f  r i c h  l and 

and abundant game acr o s s  the mountains in what i s  now Ten-

ne ssee . The t al e s  exc i ted many who were eager to s e t t l e  

t he reg i on o r  to i ncrease the i r  fortune s .  As early as 1 7 4 5 , 

even the c o l o ny o f  Virg i n i a  tr i ed to encourage s e t t l ement o f  

i t s  wes t e rn l ands by g rant i ng a l and patent f or 1 2 0 , 0 0 0  

ac re s . z 

Settl ement , however , was f ir s t  de l ayed by the French 

and I nd i an War and later by t he Pro c l amat i o n  o f  1 7 6 3 , an ac t 

o f  the B r i t i sh gove rnment whi c h  prohi b i ted s e t t l ement we s t  

l J ,  G .  M .  Ramsey , Annal s o f  Tenne s see ( Char le ston , 
S . C . : Wal ker and Jone s , 1 8 5 3 ; repr i nt , King sport , Tenn . : 
Ki ng sport Pre s s  for t he East Tennes see H i s t or ical Soc i e t y , 
1 9 6 7 ) ,  6 9. Ramsey doe s  not reveal hi s source f or the quo te . 

2 I b id . , 6 5 - 6 6 ; Samuel C o l e  W i l l i ams , Ear ly Trav e l s  i n  
the Tenne s see Country , 1 5 40 - 1 8 0 0  ( Johnson C i ty ,  Tenn. : The 
Watauga Pre s s , 1 9 2 8 ) ,  1 6 5 - 7 4 , 2 0 3 - 7 ; Samuel C o l e  Wi l l i ams , 
Dawn of Tennes see Valley and Tennes see H i s to ry ( Johnson 
C i ty , Tenn . : T he Watauga Pre s s , 19 3 7 ) ,  c hap . 2 7 . 



o f  the Appal ach i ans . The del ays were only temporary , and 

treat i e s  w i th the Iroquo i s  and Cherokee soon opened the area 

to specul ator s  and sett l er s . The f ir s t  s e t t l ement was 

establ i shed in 1 7 6 8  at Watauga Old Fields , an I nd i an c l ear-

i n g  on the Watauga River , but other s soon f o l l owed along t he 

banks o f  the H o l ston and No l i c hucky River s . Many o f  Tenne s -

see ' s  f ir s t  s e t t l ers came from the back country o f  Vir g i n i a  

and North Caro l i na ;  other s made the tr ip southward from 

Penns ylvan i a . 3  

W i th the advent o f  the Amer i c an Revo lut i on a few year s  

l ater , the s e t t l ers organ ized themselves into a comm i ttee o f  

safety model ed after North Car o l i na ' s  temporary wart i me 

government and pet i t i oned the state for admi s s i o n  as the 

" Di s trict o f  Wash i ngton . "  I n  1 7 7 7 , Was h i ngton Di str i ct 

became Wash i ngton County , North Carol i na , whi ch enc ompassed 

mo s t  of  pre sent-day Tenne s see ( see Fi gure 1 ,  Append ix ) .  The 

North Car o l i na l e g i s l ature , in 1 7 8 3 , created Dav idson Coun-

ty , s i tuated in the Cumber l and R iver area o f  M i dd l e  Ten-

ne ssee . By the t ime North Car o l i na ceded al l i t s  transmon-

tane l and to Congr e s s  in December , 1 7 8 9 , f ive add i t i onal 

count i e s  had been formed from the two parent count i e s  ( see 

F i gure 2 ,  Append i x ) .  For jud i c ial purpo s e s  the count i e s  

formed from Wash i ngton County were grouped together a s  the 

3 Stanley J. Folmsbe e , Robert E .  Cor l ew , and Eno c h  L .  
M i tchel l ,  Tenne s see : A Short History ( Knoxv i l l e: Univer s i ty 
o f  Tenne s see Pre s s , 1 9 6 9 ) , 4 8 - 5 7 ; Thomas P .  Abernethy , From 
Front i er to Planta t i on in Tenne s s ee: A S tudY in Front i er 
Democracy ( Memphi s: Memphi s  State Col lege Pre s s , 1 9 5 5 ) ,  1 - 1 0 . 
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Washi ngton D i s t r i c t , and tho se count i e s  fo rmed from Dav id s o n  

became the M e r o  Di s t r i c t . 4  

I n  May , 1 7 9 0 , the No rth Caro l i na ce s s i o n  bec ame the 

Southwes t  T e r r i t o ry , and North Caro l i ni an W i l l i am B l ount was 

appo i nted terr i t o r i al governo r . A year l ate r ,  Bl ount s e l e c -

t e d  t he settl ement begun b y  Jame s Wh i t e  as t h e  c api tal o f  

the t e r r i to ry and , i n  hono r o f  Sec retary o f  War Henry Knox , 

named the new town Knoxv i l l e . I n  1 7 9 2 , B lount bu i l t a home 

i n  Knoxv i l le and moved h i s  f am i l y  the re ; i n  the same year , 

Knox County and J e f ferson County were c reated f rom Greene 

and H awk i n s  Count i e s  ( see F i gure 3 ,  Append ix ) .  W i l l i am 

Bl ount organ ized the se two coun t i e s  into a t h i rd jud i c i al 

d i stric t , the " D i st r i c t  o f  H am i l ton . " S As each county i n  

the t e r r i t o ry w a s  organ ized , t h e  county g ove rnment was 

establ i s hed and court o f f i c e r s- - j u s t i c e s  o f  the peace , 

she r i f fs , constabl es , c l erks , and county atto rneys- -were 

appo i nted . Count i e s  wh ich were a part o f  North Caro l ina 

be fore the c e s s i o n  al ready had e s tabl i s hed court s . Each 

county had an I n fe r i o r  Court o f  Pleas and Quarte r  S e s s i ons 

which was respo n s i b l e  f o r  such legal bus i n e s s  as· probate o f  

w i l l s , dowe r , and land d i spute s . I n  eac h  o f  the three 

j ud i c ial d i s t r i c t s  the re was a Supe r i o r  Court of Law and 

4 Fo l msbee , Co rlew , and M i tchel l ,  6 0 - 6 2 , 7 3 - 7 7 , 98 . 

S Jb id . , 9 8 - 1 0 1 ; The Bl ount Journal , 1 7 9 0 - 1 7 9 6  ( Nash­
v i l l e : The Tenne ssee H i s t o r i c al Commi s s i o n , 1 9 5 5 ) ,  7 6 - 7 7 . 

3 



Equ i ty who se three judges hand l ed d ivorce s , c r iminal mat -

ters , as we l l  as case s appealed f rom the county courts . s 

I n  1 7 9 5 , Blount County was added to the H am i l ton D i s -

t r ict ( see F i gure 4 ,  Append ix ) , and a t e r r i t o r ial census 

revealed the re were more than enough res idents for adm i s s i o n  

to the Union . Gove rnor Bl ount c al led f o r  a cons t i tut i o nal 

convent i o n  wh i c h  was held in January , 1 7 9 6 . Al though the 

s t ate ' s  f i rs t  const itut i o n  was pat t erned after North Caro l i -

na ' s ,  the i n fluence o f  fo rme r Pennsylvan i an s  i n  the conven-

t ion was al so f e l t  as some features o f  t he document we re 

derived from t hat state ' s  cons t itut i o n . 7  

W i thout wait i ng for approval from Cong re s s , Tenne s see 

began func t ioning as a state . John Sev i e r  was e l ec ted 

governo r ; members o f  the l e g i sl ature we re e l ected and me t ; 

electors for the 1 7 9 6  pre s ident i a l  race we re chosen ; and 

plans were made for a popu l ar elect i o n  o f  Cong re s s io nal 

repre sentat ive s . Part i sanship i n  Congre s s  almo s t  del ayed 

Tenne s see ' s  adm i s s i on unt i l  a f t e r  the pres i de nt i al elect i o n , 

but a compromi se was accepted in whi c h  t he s t ate would be 

admi tted w i th only one repre sentat ive . On June 1 ,  1 7 9 6 , 

Tenne s s e e  bec ame the s ixt eenth s tate o f  the Union . 8 

6 W i l l i am R .  Garrett and A l be rt V .  Goodpasture , H i s to ry 
o f  Tennes see : I t s  People and I t s  Inst i tut ions ( Nashv i l l e : 
Brandon ,  1 9 0 0 ) ,  1 0 5 - 6 . 

7 Fo lmsbee , Corlew , and M i tchel l ,  1 0 1 , 1 0 6 - 7. 

B i b id . , 1 1 0 - 1 2 . 
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Po l it ical h i stor i e s  which c hro n i c l e  t he statehood 

proc e s s , however , general l y  f a i l  t o  include women ' s  exper i -

ences . Al t hough a few volume s o f  c o l l e cted e s says on women 

were publ i shed i n  the n i neteenth c entury , s c ho l ar l y  inter e s t  

i n  the h i story o f  Amer i c an women d i d  no t beg i n  unt i l  the 

1 9 3 0 s . Contemporary h i stor i an s , whi le acknowled g i ng the 

impor t ance o f  the ear l y  h i stor i e s , regard the wor ks as 

anecdotal instead of analyt i cal . The r i se o f  soc i al h i s t ory 

as a d i sc i pl i ne i n  the 1 9 6 0 s  and 7 0 s , as wel l  as emphas i s  on 

women ' s  " l iberat ion , "  st imu l ated interest i n  women ' s  h i s t ory 

dur ing the last two decades .  

An ear l y  monograph concentrat ing on c o l on i al Amer i c an 

women i s  Jul i a  Cherry Spru i l l ' s  Women ' s  L i fe and Work i n  the 

Southern C o l o n i e s . 9  Sp�u i l l , u s i ng an i mpr e s s ive number o f  
G. 

seventeenth- and e ighte���h-c entury records , r e s e arched the 

legal/soc ial status as we l l  as the everyday l i f e  of women in 

the southern c o l oni e s  of Maryl and , V irg i n i a , Georg i a ,  and 

the Caro l inas . Her sources were l aws and s t atut es o f  the 

f ive c o l o n i e s  in the study , court m i nut e s , cont emporary 

newspaper s , j ournal s and l e t ters , as wel l  as Br i t i sh docu-

ment s . The topi c s  o f  mos t  value to t h i s  t he s i s  concern the 

l egal r i g ht s  o f  women i n  the southern c o l o n i e s  and the ir 

bus ines s e s . Categor ie s  deal ing w i t h  women ' s  legal po s i t i o n  

inc lude i nher i t ances , dower r i ghts , c h i l d  custody , marr i age 

9 Jul i a  Cherry Spru i l l , Women ' s  L ife and Work i n  t he 
Southern C o lonie s ( Chapel H i l l: Univer s i ty o f  North Caro l ina 
Pres s ,  1 9 3 8 ; repr i nt , New Yor k: W .  W .  Norton & Co . ,  1 9 7 2 ) .  

5 



settlement s , and separate mai ntenanc e s . Spru i l l  found that 

the maj o r i t y  o f  bus ines swomen in the c o l o n i e s  we re w i dows , 

some cont i nu ing the i r  husband ' s  bu s ine s s , others , such as 

m i l l iners or dre s smake r s , start i ng the ir own . Although 

Spru i l l  neg l e c ted to draw c o nc l us i ons f rom the mat e r i al she 

located , her wo rk i s  a valuable tool bec au s e  o f  i t s  re-

search . 

Another early boo k  i s  El i s abeth A .  Dexter ' s  C o l o n i al 

Women o f  A f f a i rs : Women i n  Bus ine s s  and the Pro fe s s ions 

be fore 1 7 7 6 , 1 0 Support i n g  the " the s i s  o f  dec l ine , "  Dexter 

mai nt a ined that the c o l o n i al era was. a " go l de n  age "  f o r  

women w h i c h  dec l ined after the Revolut i o n . Dexte r ' s  w o r k  i s  

i nf l uent i al for i t  de f ine s the parame t e r s  f o r  muc h  o f  the 

recent h i st o r i o graphy on women . W i t h i n  the last f i fteen 

years , the c ent ral ques t i ons f o r  many of the women ' s  h i s -

t o r i e s  have been: Was there pro g re s s  o r  dec l ine f o r  women? 

Was there a turning po i nt i n  the h i sto ry of women? Did the 

Revolut i o n  rai se or l owe r women ' s  status? 1 1  

Dan i e l  Scott Smith ' s  art ic l e , " Fami l y  L i m i t at i on , 

Sexual Control , and Dome s t ic Fem i n i sm i n  V i c t o r i an Ame r i c a , "  

and Carl Deg l e r ' s  book , At Odds: Women and the Fam i ly i n  

Ame r i c a  from the Revolution to the Pre sent , argue against 

1 o El i sa beth A . Dexter , .::::C �o:..:�l:..:o:::.; n= i.!:::la<:l:....-_ W:::.. o=m!..:: e�n�__.:::::o""' f _ _,A� f  ..... f..:::: a.., i...,r._, s"'--'-: 
Women i n  Bus ine s s  and the Pro f e s s i ons be fore 1 7 7 6  ( Bo s ton: 
Houghton M i f fl in , 2 nd ed . , 1 9 3 1 ) .  

1 1Suzanne Lebsock has a good d i scu s s i o n  o f  Dexter ' s  
the s i s  o f  dec l ine in Free Women o f  Petersburg ,  4 8 -4 9 , 5 0 - 5 3 . 

6 



Dexte r ' s  the s i s  o f  dec l i ne , l 2  Contend i ng that n i neteenth-

c e ntury women g a i ned in impo rtance through the fam i l y , they 

c i te c ompani o nate marr i ag e  and a dec l i n i ng b i rt h  rate as t he 

c h i e f  reasons f o r  the progre s s . 

Some o f  the rev i s i o n i s t  scho l arship i s  reg i onal suc h as 

Laurel Thatcher U l r i ch ' s  Good W i ve s: I mage and Real i ty i n  

the Li ves of  Women i n  Northern New Engl and , 1 6 5 0 - 1 7 5 0 , an 

analys i s  o f  women who l ived in the northe rn c o l o n i e s  o f  

Maine , New Hamp s h i re , and Mas sachusett s , l 3 U l r i c h ' s  t i t l e  

refers. to t h e  custom o f  addre s s  i n  whi c h  sevent eenth-century 

women of o rd i nary status we re cal l ed Goodw i fe , or Goody . 

U l r i c h  wr i te s  about the o r d i nary woman and commonp l ac e  

ac t i v i t i e s  such as hous e keepi ng and c h i ldbea r i ng . U l r i c h  

d o e s  n o t  v i ew women ' s  h i story as a s t r i c t  l inear pro gre s s i o n  

f rom c o l on i al t o  l ater t i me s , but s e e s  ins tead a complex 

w i nd i ng path w i th both l o s s e s  and g a i ns in the status of 

women . I n  Ul r i ch ' s  e s t imat i o n , the c o l o n i al pe r i od i s  

ne i the r a go lden age no r a t i me o f  l i mi t e d  oppo rtun i t i e s  f o r  

women , U l r i c h ' s  study also asserts that c e r t a i n  feature s 

thought to be earmarks o f  the n i neteenth c e ntury ( enhanced 

1 2 Dan i e l  Scott Smi th , " Fami l y  L im i t at i on , Sexual Con­
trol , and Dome s t i c  Femin i sm i n  V i c to r i an Ame r i c a , " i n  Cl i o ' s  
Consc i ou s ne s s  Rai sed: New Perspect ive s on the H i story o f  
Women , ed . Mary S .  Hartman and Lo i s  Banne r ( New York : H arpe r 
& Row , 1 9 7 4 ) ; C arl Deg l e r , At Odds: Women and the Fami ly i n  
Ame r i c a  f rom the Revo lut i o n  t o  the Pre s e nt ( New Yo rk : Ox f o rd 
Un ive r s i t y  Pre s s, 1 9 8 0 ) .  

1 3 Laurel Thatche r U l r i ch , Good · Wiv e s: I mage and Rea l ­
i tv i n  the L ives o f  Women in Northe rn New Engl and ( New York : 
Ox ford Uni ve rs i ty Pres s , 1 9 8 0 ).  

7 



mothe rhood , ideal i s t i c  mar ital l ove , and extreme p i ety ) we re 

pre sent be fore 1 7 5 0  in northern New Eng l and . 

Another o f  the rev i s i on i s t wo rks which d i spute s  Dex-

t e r ' s  the s i s  is L iberty' s Daughte rs: The Revolut i o nary 

:E= x�p� e= r� i�e= n�c�e�� o�f--� A=m==e�r� i�c�a� n�� W�o�m�e=n�,--� 1�7� 5� 0_-� 1� 8� 0�0 by Mary Beth Nor-

ton . 1 4 D i sag ree ing w it h  t he as sert i o n  that i ndus t r i al i sm 

c aused women to l o se s t atus , Norton t h i nks the Revo lut i o n  

had a maj o r  po s i t ive impac t on women ' s  h i story . She doe s  

c oncede that women ' s  s t ature i n  the i r  p r i vate l ives, rathe r 

than i n  the publ i c  sphere , was a f fected becau s e  c hang e s  c ame 

in women ' s  s e l f - e s teem , pe rsonal a ims , and in f am i l y  o r -

g an izat i o n  i n stead o f  i n  l egal reform o r  fema l e  e n franc h i se -

ment . Accord i ng to Norton ' s  re searc h , the war d i s rupted 

no rmal Ame r i can fam i l y  l i fe but women g a i ned a sense o f  

sel f-wo rth from as sum i ng new respons i b i l it ie s  i n  plac e  o f  

t he i r  absent husbands . Egal i t ar i an mar r i ag e s , c h i ldren ' s  

c ho ice o f  mar i tal partne rs o r  to remain unmar r i ed , and le s s  

autho r i tar i an c h i ldrear i ng prac t i c e s  are pres ented a s  ev i -

dence that some fami l ie s  a l t e red »pat r iarchal patterns» i n  

the po stwar years . Norton be l i eve� that republ i c an rhe -

toric , whi c h  e s teemed the virtuous and pat r i o t i c  c i t izen , 

played a part i n  enhanc ing the role o f  women as nurture rs o f  

such c i t izens . Women ' s  enhanced role a l s o  se rved a s  the 

s t imulus for i mprov ing fo rmal educat i o n  f o r  women . N o rt o n  

1 4 Mary B e t h  Norton , Li berty ' s Dau«hters : T he Revolu­
t ionary Expe r i ence o f  American Wome n ,  1 7 5 0 - 1 8 0 0  ( Bo s t o n : 
L i t tl e , B rown & Co . ,  1 9 8 0 ) .  

8 



c o nc ludes that , i n  sp ite o f  g a i ns , po s t - Revo lut i o nary women 

were s t i l l  l im i ted by the f em in ine sphere whi c h  was more 

nearly equal , but neve rthel e s s  s t i l l  c on f i n i ng . 

L i nda K .  Ke rbe r , author o f  Women o f  the Republ i c: 

I ntellect and Ideology in Revolut i onary Amer i ca , al so ana-

l yzes t he e f fe c t  o f  the Revo lut i o n  on wome n  but interprets 

the data d i f fe re.ntly f rom Mary Beth Nort o n . l s Ke rber ' s  

sources i nclude some o f  t he same manu s c r i pt c o l l e c t i ons , 

c o rre spondenc e , and d i ar i e s  used by No rton . Both Ke rber and 

No rton agree that the Revolut i onary War i nc reased the po l i t -

i c� l  awarenes s  o f  wome n . Kerbe r ,  howeve r , d i sagree s w i th 

the s ig n i f i c ance plac ed upon the war by No rto n , and t h i nks 

there were few l a s t ing e ff e c t s  because the ro l e  of women was 

" severely l im i te d "  and they " rema i ned on the per iphery o f  

the po l i t ic al communi ty . "16 One o f  the factors on 

which Kerber base s  her i nt erpretat i o n  i s  coverture . Der ived 

f rom the concept that a marr i ed c oupl e acted as one pe rson , 

c overture placed a w i fe ' s  p roperty under the " protect io n "  o f  

he r husband , and al so. prevented the w i fe from mak ing con-

t rac t s  o r  b r i ng i ng l awsu i t s  unl e s s  j o ined by he r husband . 

Kerber be l ieves t he fact that coverture was not e rad icated 

early i n  the new republ i c  is evi dence that republ i can prin-

c iples d i d  no t apply to women . Ke rbe r c red i t s  both the 

l S L i nda K .  Ke rbe r , Women o f  the Republ i c: I nt e l l ect 
and I deo l ogy i n  Revo lut i onary Ame r i c a  ( Chapel H i l l: Univer­
s i ty of  North Caro l ina Pres s ,  1 9 8 0 ) .  

1 6 Ke rbe r , 1 2  . 
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republ i c ' s  pol it ical revolut i o n  and t he i ndus tr ial revolu-

t ion w i th i mproving women ' s  educat i onal opportun i t i e s , L i ke 

Nort o n , she p l ac e s  the impetus for some of t he c hang e s  on 

t he repub l i c an v i s ion of motherhood and i t s  re spons i b i l i ty 

for rear ing good c i t izens . Kerber mai nt a i n s  t hat " Republ i -

c an Motherhoo d "  was c erta i nl y  an i mpor t ant s tage i n  the 

integrat i o n  of women to Amer i ca ' s  pol i t ic al system , but that 

it al so proved to be restr i c t ive becau s e  it  l im i ted wome n to 

a sphere apart from men and i n h i b i ted them from taking ful l 

advantage of the republ ic an l e g acy . 

A sma l l body of h i s t or ical s cho l ar sh i p  deal s spe c if i -

cally w i t h  women ' s  legal s t atus , such as Nancy F .  C o t t ' s  

art i c l e , " Di vorce and t he Chang i ng Status of Women in E i gh-

teenth-Century Mas sachusett s , "  which draws pr imar i l y  on 

Mas sachu s e t t s ' early l aw s  and case records f rom 1 6 9 2 - 1 7 8 6  

t o  study d ivorce , 1 7 Cott ' s  r e s e arch s hows a gradual in-

crease in the number of d i vorce pet i t i on s  and decrees dur i ng 

mo s t  of the per i od stud i ed , and a s ig n if i cant increase 

dur ing the decade of 1 7 7 5 - 1 7 8 6 . Cott f i nd s  l i t t l e  d irec t 

ev idence that the increase was l inked to the Revolut i o n ; 

t he re were very few d ivorce pet i t ions r e su l t ing from a 

hus band ' s  adultery w i th a c amp f o l l ower o r  a wife ' s  pregnan-

cy dur i ng her s o ld i er hus band ' s  absenc e . Howeve r ,  C o t t  

1 7Nancy F .  Cott , " D ivorce and t h e  Chang i ng S tatus of 
Women i n  E i ghteenth-Century Mas s ac huse t t s , "  WMQ , 3rd se r . , 
XXXIII ( 1 9 7 6) ,  5 8 6 - 6 1 4 . 
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sug g e s t s  that the as sertive attitude needed to end an un-

sati s fac tory marriage would be simi l ar to the s e l f-asser tion 

that American c o l oni s t s  exhibited during the Revolution . 

She a l s o  s e e s  a paral l e l  between s tric t er enforceme nt o f  

men ' s mari tal fidelity and republican ideol o gy which touted 

virtue and focused on the fami l y  as the nurturer o f  upright 

citizens. Ac cording to Cott , t he c hange in divorce decre e s , 

which began to al l ow divorces s o l e l y  on the grounds o f  

hus band s ' adul tery , implie s  that women were beginning t o  be 

more highly regarded in marriage and t hat cour t s  recognized 

t heir improved s t atus wi thin the f ami l y . 

Hi s t orians prai s e  Suzanne Lebsock for her me ticulous 

study of town records in her boo k The Free Wome n of Peter s -

burg: S t atus and Cul ture in a Southern Town , 1 7 8 4 - 1 8 6 0 . 1 8 

Thi s  resear c h  focuses on t he que s tion o f  why women ' s  s t atus 

c hanged in Peter sburg during t he time studied , and asks 

whether women deve loped a separ ate cul ture formed by di f-

ferent attitudes and values than those o f  men . Lebs o c k ' s  

study s hows a growth in t he economic aut onomy o f  Peter sbur g  

women: there were increases i n  numbers o f  women gai n fu l l y  

employed and i n  tho se pur c ha sing real e s t at e ; separate 

es tates were es tabli s hed for and by women to pro tect their 

property ; more women wrote wi l l s ;  and more widows chose t o  

remain single after t heir hus band s ' deat h . As evidence o f  a 

1 8 Suzanne Lebsoc k ,  The.Free Women of Peter sbury: S t atus 
and Culture in a Southern Town , 1 7 8 4- 1 8 6 0  ( New Yor k : W .  W .  
Norton and Co . ,  1 9 8 4) 
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d i s t inc t ive women ' s  culture , Lebsack argue s that the women 

o f  Pet e rsburg t ended the i r  a f f a i rs w i th a " pe r sonal i sm'' 

which the men d id not exh i bi t . Property d i spensat i o n  by 

women in w i l l s  or deeds o f  g i f t was not equal but acc o r d ing. 

to i nd i v i dual need o r  f avo r i t i sm , e spec i a l l y  t owards daugh-

ters . Al so i nc luded as evidence are the g reat e r  number o f  

manum i ss ions by women and the i r  part ial i ty to certa i n  

s l ave s . Accord i ng t o  Lebsac k ,  char i tabl e  o r g an izat i ons we re 

a d i s t i ngu i sh i ng part o f  women ' s  cul ture , but after men 

began to f o rm the i r  own g roups w i th women as aux i l i ary 

membe rs , Pete rsburg women l o s t  influence over the publ i c  

sphere . 

The work mo s t  inf luenc i ng my own the s i s  re search i s  

Women and the Law o f  Prope rty i n  Early Ame r i c a  by Maryl ynn 

Salmo n . 1 9 H e r  s tudy exam i ne s p rope rty l aw c hange s  a f f ec t i ng 

women dur ing Ame r i c a ' s  late c o l on i al and early nat ional 

s t age s , 1 7 5 0  to 1 8 3 0 , and encompa s s e s  the c o l on i e s  and 

s t ate s o f  Massac husett s ,  Connec t icut , New York , Pennsyl-

van i a , Maryland , V i rg in i a , and South Carol i na . Salmon f i rst 

examined the l aw s  and t hen searched f o r  cases i n  which the 

l aw was app l i ed . She a l s o  analyzed legal c hange s  occu r r i ng 

over the years t o  determ i ne i f  they represented pro g r e s s  o r  

dec l i ne i n  women ' s  status . F i nal l y , s h e  analyzed the re l a-

t i onship between re s t r i c t ive l aws and l aws which re f l ected 

1 9 Marylynn Salmon , Women and the Law of Prope rty i n  
Early Ame r i c a . ( Chapel H i l l: Un i ve r s i t y  o f  North Caro l ina 
Pre s s , 1 9 8 6 ) .  
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commu n i t y  value s . Salmo n  conc luded t hat i n  Ame r i c a ' s  early 

nat i onal pe r i od new att i tude s toward women ' s  equal i ty and 

educat i o n  s t i mul ated gradual re f o rm i n  women ' s  p rope rty l aw 

which culminated in t he pas s age o f  marr ied women ' s  prope rty 

act s  i n  the second hal f of the n i neteenth century . 

I n  focus ing on women' s  legal status , Salmon f i nd s  much 

d i vers i ty i n  colonial l aws , att r i butab l e  to d i f fe rence s  i n  

sett l ement o f  t h e  c o l on i e s  and t h e  d i ve r s e  backg rounds o f  

the i r  s e t t l e rs. H e r  exami nat i o n  o f  property l aw i n  t he 

c o l on i e s  reveal s that , al though s ingle women enj oyed the 

same p roperty r i ghts as men , marr i ed women had no p roperty 

r i ght s . Upon marr i ag e , a woman ' s  personal ty- - c l o t h i ng , 

j ewe l ry , stocks , money , even wages earned--became t he ex­

clus i ve p rope rty of her husband. A woman al so re l inqu i s hed 

control o f  al l real property to he r hus band , who managed the 

property and retained any rent s and pro f i t s , a l t hough he was 

proh i b i ted f rom s e l l ing the p rope rty w i t hout the consent o f  

h i s  w i fe . The southe rn c o l o n i e s , reco g n iz ing that a woman 

m i g ht be coe rced into s el l i ng l and , devel oped a l egal safe-

guard , the p r ivate exam i nat i o n , to pro tect women . I n  a 

separate room w it h  only the w i fe pres e nt , a court o f f i c e r  

would read the conveyance deed t o  ensure t hat the woman 

unde rstood that 

l and . I n  the 

she was renounc i ng all future c l a i ms to the 

northern c o l o n i e s , Connect i cut adopted a 

statute i n  1 7 2 3  requ i r ing p r i vate exam i nat ions ; Pennsylvan i a  

and New York enacted s im i l ar s t atutes l ate i n  the c o l o n i a l  
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period ( 1 7 7 0  and 1 7 7 1 ) ;  but Mas s ac hu s e t t s  requ i red only the 

w i fe ' s  s ignature on t he deed whi ch could be s i gned p rivate l y  

a t  home . 

Although not common dur i ng the c o l o n i al pe r iod , ano ther 

l egal p rotect i o n  was the separate estat e  in whi ch a w i fe 

owned and managed property apart f rom her husband . By the 

l ate e i ghteent h  century , separate e state s , or mar r i age 

settl ement s , were mo re nume rous ,  whi c h  Sal mon att r i buted not 

only to the economic unc e rt ainty and f requent depre s s i ons 

assoc i ated w i th the g rowth of c ap i tal i sm , but al so to c han­

g ing att i tude s concern i ng women ' s  property r i ght s . 

I n  Salmon ' s  s tudy , al l o f  the c o l o n i e s  and s t ate s 

adhe red to t he dower rul e  f o r  women which g ranted a w idow 

one-th i rd o f  any real p rope rty owned by her hus band du r ing 

t he marr i age . Al though a husband could dev i s e  more l and to 

h i s  w i fe by w i l l , mos t  men d i ed intes tate . T he dowe r l ands 

did no t belong to the w i dow , but represented a l i1e e state 

f rom whi c h  she could use the p ro f i t s. I n  some c a se s , w i dows 

we re p ro h i b i ted f rom " wast i ng " the l and whi c h  meant no t re e s  

could be c u t  o r  the l and c o u l d  n o t  b e  mi ned . Salmon no ted 

that many w idows were unabl e  t o  e x i st on the i r  i n he r i t ance 

and were forced to seek publ i c  as s i stanc e . I f  p roperty was 

suf f i c i ent for the i r  support , many women c ho s e  no t to remar­

ry . I n  South Carol ina , Salmon ' s  wo rk i nd icated that w i dows 

w i th property who cons idered remarriage f requently made 

marr i age s e t t lement s which al l owed them to manage the l and 
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and control any pro f i t s . Salmon thought t he dec i s i ons o f  

w i dows concern i ng bot h  rema r r i age and mar r i ag e  settl ement s 

we re ev i dence that women we re d i s sat i s f i ed w i th rest r i ct i ve 

prope rty r ights and w i s hed to manage what they owned . 

Accord i ng to Salmon , Massachusetts and Connec t i cut had 

the mo s t  l iberal d i vo rc e  l aws , a re f l e c t i o n  of Pur i tan 

custom whi ch v i ewed marr i ag e  as a c iv i l  cont ract instead o f  

a rel i g i ou s  sac rament . Each c o l ony g ranted d i v o rc e s  a 

vinculo matrimonii· (abso lute d i vo rces ) whi ch al l owed remar-

r i age . Howeve r ,  i n  o rder t o  o bt a i n  a d i vo rc e , wives had t o  

prove abuse and neglect. i n  

other c o l o ni e s  i n  Salmon ' s  

add i t i on to 

s tudy g ranted 

i n f i de l i t y . The 

d ivorc e s  a mensa 

et thoro ( l egal separat i ons ) ,  and afte r the Revolut ion , with 

t he exc ep t i o n  of South Caro l i na , al so g ranted absolute 

d ivorces . 

Salmo n  al so found that because a mar r i ed woman owned no 

prope rty t hat could be se ized to sat i s fy a j udgment agai ns t  

her, she was unab l e  t o  make a cont ractual ag reement unl e s s  

she was contrac t i ng j o intly w i th he r hus band . A w i fe was 

pe rmi tted to ac t as her husband ' s  

we re away f o r  extended per i od s . 

agent , e spec i a l l y  i f  he 

The c o l ony o f  South Caro-

l i na a l l owed wives to ope rate as i ndependent bu s ine s swomen- ­

feme sole t rade rs--with the wri tten , o r  tac i t , consent o f  

the i r  husbands . Pennsylvan i a  l imi ted feme sole t rade r  

s t atus t o  women deserted b y  the i r  husb ands . 
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Salmo n  conc luded that t he Revolut i o n  d i rect l y  af fected 

women ' s  legal status in only three areas : ( 1 )  abso lute 

d ivorce was g ranted i n  al l the new state s exc ept South 

Carol i na ;  ( 2 )  pr i mogeni ture and double shares f o r  eldest 

sons were abandoned ; ( 3 )  daughters g a ined equal r i ghts t o  

fam i l y  property . She found that mo st o f  the c hanges occur­

r ing i n  the pe r i od stud i ed were part of an evolut i o nary pro­

cess which , by the end of the n ineteenth century , al l owed 

women g reater i ndepe ndence and t he aut o nomy to own property 

regardl e s s  of the i r  mar i tal s tatu s . 

Taki ng t he model constructed by Maryl ynn Salmo n  and 

apply ing it to Tenne s see dur i ng i t s  terr i to r i al and early 

s tatehood pe r i od , th i s  the s i s  focuses on the l e g a l  status of 

women i n  three East Tenne s s e e  count i e s , Knox , Je f fe rson , and 

Bl ount . Al though muc h  o f  Salmon' s  research concentrated on 

the c o l o n i al pe r i od , her s tudy al so fo l l owed t he devel opment 

of property l aw up to 1 8 3 0  i n  the early nat i onal pe r i od . 

Fo r th i s  reaso n , i t  i s  appropr i ate to pattern a t he s i s  study 

a fter Salmon ' s  wo rk . I n  add i t i o n , both the c o l o nial years 

and the early years of Tenne s see were s e t t l ement pha s e s  in 

each reg ion' s  h i st o ry . As Salmo n  showed t he evo lut i o n  o f  

c e rtain areas o f  l aw i n  the c o l o n i e s  and s tates she re­

searched , thi s  the s i s  attempts the same for t he East Ten­

ne ssee count i e s . The date s  o f  the s tudy , 1 7 9 2 - 1 8 4 3 , be g i n  

w i th the f o rmat i o n  o f  Knox and J e f ferson Count i e s  when 

Tenne s see was the Southwe s t  Terr i tory , cont i nue through the 
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s tate ' s  early years , and end w i th the year a marr ied women ' s  

property b i l l  was f i rs t  introduced i nto t he l e g i s l ature . 

The se count i e s  we re all c reated wh i le Tenne s see was a ter­

r i tory and we re part of  the j ud i c ial d i s t r i c t  known as the 

Hami l to n  D i s t r i c t. J e f f e rs o n  and Knox , fo rmed at the same 

t ime , abut one ano ther and Blount was shaped f rom Knox . 

All three c ount i e s  po s s e s s  reco rds dat i ng to the i r  fo rma­

t i on , although some rec o rds are mi s s i ng o r  de s t royed . 

The cent ral que s t i o n  o f  t h i s  the s i s  i s  whethe r  the 

le gal s t atus o f  women i n  

when the t e r r i t o ry bec ame 

and , i f  so , i n  what ways . 

the Southwe s t  Te r r i t o ry c hanged 

the s tate of Tenne s see in 1 7 9 6 , 

The s tudy focuses on conveyance s  

b y  mar r i ed women , marr i age settlement s , d i vo rc e s ,  dowe r , and 

i nhe r i tance . D i d  Tenne s see requ i re p r ivate exam inat ions 

for feme covert conveyance s ?  D i d  coupl e s  i n  t h i s  s tate 

emp l o y  mar r i ag e  settlements or c ontrac t s ?  Were Tenne s se e  

women allowed abso lute d i vo rc e s ?  Did daught e r s  i nhe r i t  land 

equal l y  w i th the i r  brothe r s ?  D i d  widows i nhe r i t  mo re than 

the i r  dowe r share? The maj o r  sources f o r  th i s  s tudy include 

the court reco rds o f  Knox , J e f f e rson , and Bl ount Count i e s , 

and the leg i s lat ive act s  passed by the Tenne s see Gene ral 

As sembl y .  

As Maryl ynn S almon has found , i n  the e i ghteenth and 

early n i netee nth centu r i e s  when a woman marr i ed , maj o r  

c hange s  t o o k  p l ace in h e r  l i fe .  Al though s ingle women he ld 

the s ame p rope rty r i ghts a s  men ,  married wome n ' s  r i ghts were 
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subsumed under the legal shelter o f  the ir husband s . Thus , 

i t  i s  nece s s ary to study the marr iage l aws and customs o f  

Tenne s s e e  i n  order to determine how women i n  Knox , J e f fer­

son , and B lount Count i e s  began t he ir marr i e d  l i fe .  
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Chapter I I  

MARRI AGE AND D I VORCE 

Marr i age 

Americ an Pur i tans , i n f l uenc ed by ' s ixteenth-c entury 

reformers Martin Luther and John Calv i n , d i d  not regard 

marr i age as a s acrament in whi c h  coup l e s  were j o i ned by a 

rel i g i ous ceremony , but i n s te ad as a c iv i l  contract be tween 

two consent ing adu l t s  which was per f ormed i n  a secular set-

t ing pre s ided over by a c iv i l  mag i s trate. The Pur i tans ' 

separat i o n  o f  marr i age from ecc l e s i as t i c al c oncerns doe s not 

mean that the covenant was not e s teemed ; they be l i eved 

marr i age was sanc t io ned by God as evidenced by the " F ir s t  

Marr i a g e "  betwe e n  Adam and Eve and s o  e l evated it to a 

prominent s t atus w i th i n  Pur i tan soc i ety.l 

By l aw , Pur i tan coup l e s  announced the ir i ntent i ons t o  

marry , or publ i shed t he marr iage banns , a t  three c onsecut ive 

publ i c  mee t i ng s  or by a f f ix i ng a wr i tten note to t he door o f  

the mee t inghouse . Once the pair was eng aged , the agreement 

was as b ind i n g  as marr i age and i f  one of t he pair l ater 

1 Edmund S. Morgan , The Puritan Fami ly: Re l igi on and 
Dome s t ic Re l ations i n  Seventeenth-Century New Engl and ( New 
York: H arper & Row , 1 9 6 6 ) , 2 9- 3 0 ; Roder i c k  Phi l l i p s , Put t ing 
A sunder: A H i st ory o f  D ivorce i n  We stern Soc i e ty ( Cambr idge: 
C ambr i dge Uni ver s i ty Pre s s , 1 9 8 8 ) ,  1 94 - 9 5 . 
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r e fu s ed t o  marry t he other , he or she could be sued for 

breach o f  promi se . 2 

Marr i age age i n  the Pur i t an coloni e s  was earl i er than 

that o f  Europe. I n  h i s  study o f  Plymouth , John Demos found 

that dur ing the f ir s t  year s  o f  t he c olony mal e s  marr i ed at 

about age twenty- s eve n , but by t he t i me the colony was 

subsumed by Massachu s e t t s  Bay the male age at marr iage had 

dropped to j us t  under twenty- f ive . Dur i ng the same per i od , 

t he marr i age age o f  women rose from sl i g htly over twenty to 

twenty-two . Greven' s  research i n  c oloni al Andover r e flec ted 

the s ame age decrease f or men who marr i ed ; however , the 

mar r i age age for women in Andover in three succeed i ng g ene-

rat ions r o s e  from 2 2 . 3  year s  to 2 4 . 5  year s  and then decl i ned 

to 2 3 . 2  year s. I n  Dedham , Mas s ac husett s , t he average age 'V·:�\ 
for men to marry was twenty- f i ve and,�;;lor women , twenty-

t hree . 3 

Stud i e s  o f  the s ettlement per i od o f  the Chesapeake 

reg ion i nd i c ate t hat the average marr i age age f or women was 

h i gher t han in New England because many o f  the marr i ageable 

females were i ndentured servant s .  Marr i age had to be po s t-

2 Morgan , 3 1- 3 3 . 

3 John Demo s , A Little Commonwealth: Family L i fe i n  
Plymouth Colony ( New York: Oxf ord Univer s i ty Pre s s , 1 9 7 0 ) ,  
1 5 1 ; Phil i p  J .  Greven , Jr. , Four Generat i ons: Populat i o n ,  
Land , and Family i n  Colonial Andover , Massachusett s , ( I t ha­
ca: Co rnell Univers ity Pres s ,  1 9 7 0 ) ,  2 0 6 , 2 0 8 ; Kenneth A 
Lockr idge , A New England Town The Fir s t  Hundred Year s: 
Dedham, Mas sac huse tt s ,  1 6 3 6- 1 7 3 6  ( New York: W .  W .  Norton & 
Co . ,  1 9 7 0 ) ,  6 6 . 
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poned four o r  mo re years unt i l  t he end o f  s e rv i tude . Mo s t  

o f  the se rvant women were between e i ghteen and twenty-two 

years o f  age when they arrived in the Che sapeake ; at t he end 

o f  the i r  i ndenture they probab l y  would have been in the i r  

m i d-twent ie s . 4  

H i s t o r i an Marylynn Salmon has po i nted out that t he 

l egal standing o f  a woman changed when s he marr i ed . Unde r 

Eng l i sh common l aw a mar r i ed woman ' s  l e g al po s i t i o n  was 

secondary to her husband ' s ;  she could no longer sue in her 

own name o r  ent e r  i nto a contrac t by he r se l f . A l l  he r 

personal p rope rty- - c l o t h i ng , furni ture , money , even wag e s - -

became he r hus band ' s  a s  we l l  as the rent s and pro f i t s  from 

any prope rty s he owned . The pr inc iple upon whi ch the common 

l aw was based was " un i ty of person . "  In 1 7 6 5 , S i r  Wi l l i am 

B l ac ks tone argued that marr i ag e  t rans f o rmed the husband and 

w i fe into one person in a legal sense . The husband was thus 

re spo n s i b l e  fo r pro tect ing h i s  w i fe and pe r f o rm i ng all legal 

dut i e s  f o r  both o f  t hem . Thi s  theo ry was based on the 

concept of an ideal marr i age w i th spouses who se i nt e r e s t s  

we re always ident ical , and w i th husbands who always showed 

conc e rn for the i r  wive s . Because t h i s  v i ew o f  mar r i age was 

unre al i st i c , c hanges occurred in the l aws and s t atutes whi c h  

de f ined the common l aw .  Protect ions f o r  women conc e rn i ng 

4 J im Potter , " Demo graphi c  Deve lopment and Fami ly S t ruc­
ture " i n  Co l onial B r i t i sh Ame r i c a: Es s ays i n  the New H i s to ry 
o f  the Early Modern Era , ed . Jack P .  Greene and J ,  R. Po l e  
( Bal t i mo re: The Johns Hopkins Unive rs i ty Pre s s , 1 98 4 ) , 1 4 2 . 
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conveyanc e s , dowe r ,  and mo rtgages beg an t o  be incorpo rated 

into some l aws . Al though each o f  t he Ame r ic an c o l o n i e s  

based t he i r  l aw s  on Eng l i sh c ommon l aw ,  e a c h  c o l ony i nter-

preted t he l aw d i f fe rently and dur i ng the sevent eenth and 

e i ghteenth c e ntur i e s  deve l oped i t s  own uni que set o f  l aws . s 

Laws c o nce rn i ng mar r i age enact ed by North Caro l i na i n  

1 7 7 8  were adopted by Tenne s see i n  1 7 9 6 . Ordai ned min i s te r s  

o f  eve ry c hurch denominat i o n  and j u s t i c e s  o f  the peace we re 

empowe red by the state to marry c oupl e s .  A m i n i ster could 

c harge a fee of $ 2 . 5 0 f o r  pe r f o rm i ng t he ce remony . M i n i -

sters and j u s t i c e s  o f  the peace were f ined $ 1 2 5  f o r  j o i n i ng 

coup l e s  i n  mar r i age who d i d  no t have a marr iage l icense o r  

who se mar r i age banns had not been publ i shed three t i me s . 

The re was al so a penalty i f  m i n i sters t r i ed to c i rcumvent 

the l aw by g o i ng out of the s tate to marry a coup l e . s 

Tenne s see l aws enacted i n  1 8 1 9  we re p robab l y  pro tec-

t ions f o r  c red i tors rathe r than mar r i ed women but they 

emphas ized t he " un i ty of pe r s o n "  concept . The l aw s t ated 

t hat any pend i n g  l aws u i t  i n i t i ated by a s ingle woman ( feme 

sole) would not be dropped when she marr ied , but he r hus -

band , a s  soon a s  po ss ible after the mar r i age , must ente r h i s  

5 Marylynn Salmon , Women and the Law o f  Property , 1 4 -
1 5 ;  Maryl ynn Salmon , " The Prope rty Rights o f  Women i n  Early 
Ame r i c a "  ( Ph . D .  d i s s . , Bryn Mawr C o l l ege , 1 9 8 0 ) ,  3 - 5 , 1 3 . 

6 John Haywood and Robert L .  Cobbs , " Marr i ag e s , "  i n  The 
S tatu t e  Laws o f  the S tate o f  Tenne s see , o f  a Publ i c  and 
General Nature , 2 vo l s .  ( Knoxv i l l e: F .  S .  He i skel l , P r i nt e r  
and Publ i she r ,  1 8 3 1 ) ,  2 1 9 - 2 0 . 
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name to the s u i t  as a p l a i nt i f f jo i nt l y  w i th h i s  w i fe . The 

husband would then have to g ive bond for t he p ro s e cut i o n  o f  

the s u i t  and the o r i g i nal security would b e  d i sm i s sed . 

L i kew i s e , l awsu i t s  i n  wh i c h  the feme sole was a defendant 

would not be voided upon mar r i age , and afterwards the hus -

band would b e  l i sted as a co -de fendant , 7  

Laws conce rned w i th the prevent i o n  o f  c e r t a i n  type s o f  

mar r i age s - - b i gamy , consangu i n i ty , and m i s c egenat ion- - f i rs t  

appeared i n  1 8 2 0  i n  the reco rds o f  t h e  Tenne s see Gene ral 

Assemb l y . B i g amy , i n  whi c h  a person mar r i ed another whi l e  

h i s  o r  her spouse was s t i l l  al ive , was a fel ony puni shable 

by impr i sonment at hard labo r . A second o f fense was pun i sh-

able by death . The l aw d i d  not extend to persons who se 

mates d i d  not l ive i n  the Uni ted States if  they had been 

separated f o r  over seven years and were unsure if  the i r  

spouses we re s t i l l  l iv ing . The puni shment f o r  b igamy set 

forth i n  an 1 8 2 9  penal l aw rev i s i o n  prov ided f o r  i ncarcera-

t i on in a j a i l  o r  penitent i ary for two to twenty-one years . 

The 1 8 2 9  rev i s ion al so reduced the separat i on t i me f o r  

persons w i th non- re s ident spou s e s  f rom seven t o  f ive year s . 8 

I n  1 8 2 2 , i t  bec ame i l legal f o r  any whi te man or woman 

to marry a Neg ro , mul atto , or person o f  mixed blood , free or 

7 Tenne s s ee S e s s ion Laws : Publ i c  Acts ( Oc t . 2 6 , 1 8 1 9 ) ,  
m i c ro f ic he 2 4 , 4 0 -4 1 . 

B Tenne s see S e s s i o n  Laws : Publ ic Ac t s , ( Jul . 2 0 , 1 8 2 0 ) ,  
m i c ro f i che 2 8 , 2 2 ; Tenne s see S e s s i o n  Laws: Publ i c  Acts , 
( De c . 3 0 , 1 8 2 9 ) ,  m i c r o f i che 5 3 , 2 9 . 
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s l ave , and the penal ty f o r  d o i ng so was $ 5 0 0 . The c lerk who 

i s sued a marr i age l icense to a rac i a l l y  m i xed c oupl e , and 

the m i n i ster or just i ce o f  the peace who mar r i ed them , we re 

al so subj ect to $ 5 00 f ine s , 9  

Consang u i n i ty de s c r i bed an incestuous marr i age in which 

a man o r  woman married a close relat i ve ( includ i ng n i ec e , 

nephew , daughter- or son- i n- l aw , stepparent , stepch i l d , o r  

stepg randc h i ld ) . Mar r i ag e  between cous i n s  was al lowed , 

howeve r ,  even i f  t hey were f i r s t  cous i n s . The o f fense was 

puni shable by imp r i sonment for f ive to twenty-one years , l O 

I t  i s  i mpo s s ib�e t o  determine what the ave rage marr iage 

age was f o r  mal e s  and fema l e s  i n  Knox , B lount , and Je f ferson 

Count i e s  between 1 7 9 2  and 1 8 4 3  because the ag e s  of  the br ide 

and g room were not general l y  reco rded on Tenne s s e e  mar r i age 

l i cens e s  and bonds . I n  o rde r to determ i ne the numbers o f  

marriages occurr ing , thi s researcher l o o ked at the Knox 

County mar r i age reco rds o f  each year from 1 7 9 2  t hrough 1 8 1 7  

and o f  eve ry f i ft h  year from 1 8 2 0  t hroug h  1 8 4 0 ; the re was no 

demograph ic informat i o n  i nc l uded in any o f  the reco rds . The 

only c lue that marr i age age , at least for femal e s , mi ght be 

younge r  than in New Engl and and the Che sape ake reg i on i s  the 

presenc e  o f  data in unrel ated case s . The divorce pet i t ion 

of Nancy Fo rmwal t of Knox County states that Nancy was 

9 Tenne s see S e s s i o n  Laws: Publ ic Acts , ( Aug . 
w m i c ro f i c he 3 2 , 2 2 - 2 3 . 

2 1, 1 8 2 2 ) ,  

l O Tenne s see S e s s ion Laws: Publ ic Acts , ( Dec . 3 0 , 1 8 2 9 ) ,  
m i c ro f i c he 5 3 , 3 0 . 
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f i fteen when she marr ied John Fo rmwal t i n  1 8 1 7 .  I n  a pr i -

vate act passed i n  1 8 3 3 , the l e g i s l ature a l l owed Mary Ann 

Lew i s  Page o t  to convey real e s tate prov ided the prope r 

procedure concerning pr ivate exami nat ions was fo l l owed . 

Mary Ann , the w i fe o f  Alphonso Pageot , was under twenty-one 

and a minor. Two i s o l ated c a s e s  do not prov i de enough proo f 

upon wh i c h  to base any conc lus i ons . Tenne s s e e  statutes 

contain no age l imit requ i rements for marr i age wh i c h  would 

shed l i ght on the subj ect . l l  

I n  Knox County the re were approximat e l y  1 1 7  mar r i age 

l i c enses and bonds appl ied for i n  1 8 3 0 . Popu l at i on s t at i s -

t i cs f o r  Knox County f o r  the same year show the number o f  

free white mal e s  between twenty and forty ye ars o f  age t o  be 

1 , 5 6 9 . Free wh i te female s  between the s ame ages numbe r 

1 , 6 4 4 - - 7 5  mo re femal e s  than mal e s . The age s  chosen f o r  the 

s ample repre s e nt the years w i t h i n  wh i c h  mo st mal e s  and 

femal es probably marr i e d . O f  course , there would have been 

bride s  and g rooms both younger and older , but mo st we re 

'probably between the age s  o f  twenty and forty . I t  i s  l i ke ly 

the mar r i age age decreased as the c entury pro g re s sed and the 

l l Gale W .  
c e s ,  1 7 9 7 - 1 8 5 8  
3 4 ; Tenne s see 
m i c ro f ic he 6 8 , 

Bammon and Debbie W .  Spero , Tenne s see D i vor­
( Nashv i l l e: publ i shed by the aut ho r , 1 9 8 5 ) ,  

S e s s ion Laws : P r i vate Acts ( Nov . 1 ,  1 8 3 3 ) ,  
2 9 . 
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areas became more s e t t l ed as the New Engl and s t at i st i c s  

show,l2 

Although t he ideal mar r i age was based on t he common l aw 

p r i nc ip l e , "uni ty o f  person , "  i n  whi ch the mar r i ed couple 

thought and acted as one , in real i ty , some mar r i ages did not 

at t a i n  the ideal . I n  order to deal w i t h  dys func t i onal 

marr i age s ,  a f t e r  t he Revo l u t i o n  all the states except South 

Caro l ina al l owed absolute d i vo rc e  i n  whi ch t he d ivorced 

partne rs were perm i tted to marry agai n . I n  1 7 9 9 , Tenn e s s ee 

became the f i rst southern state to pas s  a d i vo rce statut e . 

D ivorce 

Gl enda R i l ey' s  recent ly publ i shed work , D ivorce : An 

Ame r i c an Trad i t i o n , noted that the f i rst c o l on i s t s  in Ame r-

i ca to perm i t  d i vorces were t he Separat i s t s  of  Plymouth 

Col ony , al though the f i r s t  d i vorce ac tual ly granted was by 

Pur i tans in the Massachu s e t t s  Bay C o l ony . Be f o re the i r  

migrat i o n  t o  t he New Wo rld i n  1 6 2 0 , Separat i st s  v i ewed 

mar r i age and d i vo rce as c iv i l  c o ncerns , as had Luthe r and 

Calv in . Dur i ng t he S eparat i st s ' s t ay in Ho l l and , they were 

al so probably i n f luenced by l i be ral Dut c h  ideas concern i ng 

d ivorc e . l3 

1 2 Tenne s see , F i f th Census ( 1 8 3 0 ) , m i c ro f i lm reel 1 ,  
1 0 8 ; Knox County mar r i age bonds and / o r  l i censes ( 1 8 3 0 ) ,  
m i c ro f i lm reel C- 1 0 5 , Knox County WPA reco rds l i st 1 1 1  mar­
r i age l i censes f o r  1 8 3 0 . 

1 3 Glenda R i l ey , D ivorce : An Ame r ic an Trad i t i on ( New 
York : Ox f o rd Univers ity Pre s s , 1 9 9 1 ) ,  1 1 - 1 2 . 
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A l t hough the Pur i t an l e aders pre fe rred that coup l e s  

rema i n  mar r i ed , they real i zed that some mar r i ages we re 

dys func t ional and shoul d  be d i s so lved . By perm i t t i ng d i -

vo rce , the y  hoped t o  pre s e rve the fam i l y  a s  the Pur i t an 

commun i ty ' s  bas i c  soc i al uni t , fundamental to harmony and 

accord w i t h i n  the colony . Absolute divorce wh i c h  pe rm i t ted 

remar r i age al l owed d ivo rced spous e s  to f o rm more congenial 

future mar r i ag e s . l 4 

Marylynn Salmon found no other Ame r i can c o l ony whi c h  

fol lowed the l e ad o f  the Pur i t an c o l o n i e s  i n  g rant i ng ab-

so lute d i vorce s .  After 1 6 7 5 , New York reve rsed i t s  early 

po l i cy o f  d ivorce which a l l owed remarr i age and thereafter 

awarded only separat i ons . A 1 7 0 5  Pennsylvani a  s tatute 

permi tted annulment for cons angu i n i t y , but only a l l owed 

d ivorce f rom bed and board for adu l tery , b igamy , and sodomy . 

S almo n' s  rese arch demo n s t rated that the southe rn colon i e s  

confe rred l egal separat i ons rathe r than absolute d i vorce s . l 5 

W i th the except i o n  o f  South Caro l ina , d i vorce prac t i c e s  

c hanged a f t e r  the Ame r i can Revo lut i o n  and a l l  the new states 

g ranted absolute d ivorce s . I n  states prev i ou s l y  a l l o w i ng 

d i vorce w i th remarr i age , there were increases i n  the numbe r 

o f  d ivorce pet i t i ons f i led . Nancy Cott , i n  her re search on 

1 4 I bi d . , 1 1 ; Salmon , Women and the Law o f  Prope rty ,  
6 1 ; Lynn Caro l Halem , D ivorce Re f o rm : Changing Legal and 
S o c i al Perspe c t ives ( New Yo rk : The Free Pre s s , A D i v i s i o n  of 
Macm i l l an Publ i s h i ng Co . ,  I nc . , 1 9 8 0 ) , 1 3 . 

1 5 Salmon , Women and the L aw o f  Prope rty ,  6 1 - 6 2 . 
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Mas sachuse t t s , at t r ibuted thi s i nc rease par t l y  to Revo lu-

t i o nary ideal s which exto l l ed v i rtue f o r  both mal e s  and 

fema l e s  ( in part icular , mar i tal f ide l i ty ) ,  and repud i ated 

Br i t i sh " co rrupt ion"  ( the mal e  rul i ng c l a s s' s  l o o se sexual 

s t andards ) .  C o t t  also sugg e s ted that the Revolut ion caused 

att i tude c hang e s  wh i ch i n f luenced divorce i n  Mas s achus e t t s .  

Spou s e s  were l e s s  l ikely to res ign themselve s  t o  unhappy 

mar r i age s ,  instead assert i ng the i r  l egal r ight s to end 

them , 1 6  

I n  Connec t i cut , Sheldon Cohe n  di s c ove red a more d i re c t  

l i nk to t h e  Revo lut i o n  through h i s  study o f  twenty- four 

d i vorce cases w i th war- rel ated c i rcumstance s ,  such as hus -

bands c ommi t t i ng adul tery whi le i n  the Cont i nental Army , 

wives comm i t t i ng adul t e ry whi l e  the i r  husbands were away on 

m i l i tary dut y , o r  husbands who deserted to j o in Loyal i s t  

force s . Al though the se k i nds o f  divorc e s  c ompr i sed only 

one- f i f t h  of the t o t al number of d i vo rc e  pe t i t i ons f i l e d  

dur i ng t h e  war , the l i nk i s  s t i l l  s igni f i c ant . F rom 1 7 8 6 -

1 7 9 7 , the number o f  d i vorce pet i t i ons more than doubled in 

Connec t i cut . Pet i t ions f i l ed dur i ng the wart i me and po s twar 

years o ften contained re f e renc e s  to Revo l u t i onary ide o l ogy 

such as the word " tyranny . "  Ano ther case wh i c h  de tai led a 

1 6 C o t t , " D ivorce and the Chang i ng S t atus o f  Women , "  
5 9 3 - 9 4 , 6 0 5 - 6 . 
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woman ' s  refusal to l ive w i t h  he r abu s i ve hus band made the 

analogy o f  a k i ng ' s  l o s s  o f  a l l eg i ance from h i s  subj ec t s . 1 7 

Glend a  R i l ey ' s  wo rk suppo r t s  the theo r i e s  o f  Cott and 

Cohen that Revo l u t i o nary rhe t o r i c  and ideo l ogy a f fec ted 

d ivorce in Ame r ica . Part o f  her e v i dence i s  a V i rg i n i a  

d ivorce pet i t i o n  drawn u p  f o r  a c l ient i n  1 7 7 1  o r  1 7 7 2  by 

Thomas J e f f e rson who used the t e rms " l i be rt y , "  " equal i t y , '' 

and " natural r ight " in h i s  argument . S im i l ar wo rds and 

ideas f i l l ed a po s twar polemic suppo rt i ng d ivorce in Penn-

sylvan i a . 1 8  Al l three h i s t o r i ans also agree that the r i se 

i n  d ivorce was part ly i n  response to Ame r i c ans ' chang i ng 

v i ews about mar r i age . A c ompani onate mar r i age w i th par t -

ners mo re nearly equal was eme rg i ng as t h e  ideal , but as 

mar r i age expec tat ions .rose so d i d  d i sappo i ntment w i th some-

thing l e s s  pe r f ec t . Coup l e s  expre s sed the i r  d i s s at i s f ac t i o n  

through d i vo rce . 1 9 

Pennsyl van i a  was the f i rs t  state to enact d ivorce 

l eg i s l at ion a f t e r  the Revo lut i o n , al t hough i t s  Gene ral 

As sembly had granted d ivorces s i nce 1 7 7 7 . I n  1 7 9 9 , Tenne s -

see bec ame the f i rst southern s tate to pas s a d i v o rce stat-

ute , a l t hough the state had g ranted its  f i r s t  l eg i s l a t i ve 

1 7Sheldon S .  Cohen , " ' To Parts o f  the Wo r l d  Unknown ' :  
The C i rcumstanc e s  o f  D ivorce i n  Connec t i cut , 1 7 5 0 -1 7 9 7 , "  The 
C anad i an Re v i ew o f  Ame r i c an Stud i e s , val . I I , no . 3 ( W inte r 
1 9 8 0 ) , 2 8 6 - 9 0 . 

! B R i l ey , 3 1 - 3 2 , 4 5 . 

1 9 Co t t , " D ivo rce and the Chang i ng S tatus o f  Women , "  
61 3 - 1 4 ; Cohe n , 2 8 8 ; R i ley , 5 5 . 
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d ivorce two years earl i e r . I ndeed , the Tenne s see s t atute o f  

1 7 9 9  appears t o  have been mode l ed qu i t e  c lo s e l y  a f t e r  Penn-

s ylvan i a ' s  l aw . z o  

The two st atutes contain s im i lar g rounds f o r  wh i c h  

e i the r party c o u l d  obtain a d i vo rc e : i mpo tency ( incapable o f  

proc reat i on ) , b i g amy , adu l te ry , and desert i o n . Tenne ssee , 

however , set the l ength o f  t ime allowed f o r  unreasonable 

absence at two years , i n  contrast t o  Pennsylvan i a ' s  four 

years . Both l aws al so contained an unusual prov i s ion for 

persons who had mar r i ed upon hear ing rumo rs that the i r  

spous e s  were d e ad . The new marr i age was not deemed adul -

te rous o r  b i g amous i f  the absent spouse then returned , but 

the return i ng spouse c ould i n s i st that h i s  or he r fo rme r  

mar r i age b e  re s t o red . Divorces we re autho r i z ed f o r  return-

ing spouse s  who wi shed the o r i g i nal mar r i ag e s  d i s so lved . Z l 

Tenne s see d ivorc e s  a l l e g i ng adul tery were barred i f  t he 

accused party proved that h i s  or he r spouse was gu i l ty o f  

the same c r ime , o r  i f  the accu s e r , knowing o f  the ind i sc re -

t i on , rec e i ved the spouse back into the " co n j ugal soc i e t y "  

o f  the marr i age . Aft e r  a d ivorce i n  wh i c h  adu l t e ry was 

proven , the g u i lty party was not a l lowed to marry t he pe rson 

w i th whom the c r ime was comm i tted whi l e  the divorced spouse 

was st i l l  l iv i ng . A woman found gu i l ty o f  adul te ry who 

z o phi l l ip s , 1 5 5 - 5 6 , 4 4 5 . 

2 1 Phi l l ip s , 1 5 6 ; Tenne s see S e s s i o n  Laws ( Oct . 2 6 , 
1 7 9 9 ) , m i c ro f i che 2 ,  1 9 5 - 9 6 . 
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l ater c o hab i ted w i th he r partne r i n  c r i me was prevented 

lega l l y  f rom conve ying or dev i s i ng any prope rty she owned . 2 2  

I n  a d i vo rce act i o n , the i n j u red party , " the husband i n  

h i s  own prope r pe rson or the w i fe b y  he r next f r i e nd , " could 

pe t i t i o n  the d i s t r i c t  supe r i o r  court a s k i ng t hat the spouse 

be subpoenaed to answe r the c harges . 2 3 The charges could 

not be f r ivo l ous , no r could there be c o l lus i o n  be tween the 

part i e s  j ust for the purpo se o f  d i s s o l v i ng the mar r i age . 

A f t e r  hear i ng the d ivo rce comp l a i nt s , j udges o f  t he su-

pe r i o r  court could e i the r d i sm i s s  the suit o r  g rant an 

absol ute d i vorce whi c h  a l l owed remarr i age . Wives w i t h  

husbands who c rue l ly ' t reated and abused them could pet i t i o n  

the c o u r t  f o r  a legal separat i o n , o r  d i vorce f rom b e d  and 

bo ard . Al imony not exceed i ng one - t h i rd o f  the husband ' s  
l 't·:;· .. 

i ncome was al so g ranted to the abused w i fe . Howeve r , i f  t�e 
husband pe t i t i o ned t he court f o r  a reconc i l i at i o n  and h i s  

wi fe re fused , the al i mony and d i vo rce dec ree we re su spended , 

although the husband was requ i red to t reat h i s  w i fe we l l  o r  

the decree would b e  re i nstated . 2 4 

2 2 I b id . , 1 9 6 - 9 7 . 

2 3 I b id . , 1 9 5 . The l aw i s  not spec i f ic as to whe ther 
the " next f r iend "  had to be mal e , although two Knox County 
d i vorc e  pet i t i ons i n  1 8 3 0  and 1 8 3 2  have female next fr iends , 
one appo inted by the court a f t e r  the death o f  a male next 
fr i end . Le s s  than hal f  of the pet i t ions brought by femal e s  
be fore 1 8 3 6 , when the " next f r i e nd "  c l ause was abo l i shed , 
l i st a next f r i e nd i n  the court record s . A f t e r  1 8 3 6 , the re 
are seven d i vo rc e s  brought by women ; four o f  the c a s e s  l i s t 
a next f r i e nd . 

2 4 I b id . , 1 9 6 - 9 7 . 
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I t  i s  unc l e ar why the d i vorce act was repealed in 1 8 0 7 , 

although the 1 7 9 9  act was re i n stated two years later w i th a 

change i n  the j ur i sd i c t i o n  o f  the court s hear i ng the mat -

ters . The new l y  establ i shed c i rc u i t  c ourt s began hear i ng 

d ivorc e s  in January , 1 8 1 0 , a f t e r  they replaced supe r i o r  

court s . 2 5 

The l aw remai ned unchanged f o r  the next dec ade . I n  

1 8 1 9 , a new prov i s ion was added a l l ow i ng husbands t o  �ue f o r  

d i vorce i f  the w i fe was p regnant " w i t h  a c h i l d  o f  c o l o r '' 

when the couple marri ed . 2 6  A l aw enac ted i n  1 8 3 1  made i t  

l e s s  c o s t l y  f o r  females t o  obtain d ivorce s .  I f  a woman were 

the pet i t i o ne r  in a d i vorce c ase and the j udge g ranted he r 

the d ivorce , the c o s t  o f  the l awsui t  was c harged to the 

husband . The l aw a l s o  removed for fema l e s  the state re-

qui rement that four weeks ' publ i cat i o n  must be made i n  a 

newspaper reque s t i ng an absent spouse to appea r  i n  court to 

answe r  the d i vo rce pet i t ion . Male pe t i t i oners were s t i l l  

requ i red t o  advert i se,2 7 

F ive yea r s  later , i n  1 8 3 6 , the ent i re l aw was updat ed , 

although the bas i c  cond i t ions f o r  obt a i n i ng a d ivorce we re 

the same . Leg i s l ators added the prov i s i o n  that any person 

2 5 Tenne s see S e s s ion Laws , ( Oc t . 2 6 , 1 8 0 7 ) ,  micro f iche 
1 0 , 1 5 4 ;  Tenne ssee S e s s i o n  Laws , ( Nov . 2 2 , 1 8 0 9 ) ,  m i c ro f i che 
1 2 , 1 2 6 - 2 7 . 

2 6 Tenne s see S e s s i o n  Laws : Publ ic Act s , ( Oc t . 2 8 , 1 8 1 9 ) , 
m i c ro f ic he 2 4 , 4 5 . 

2 7 Tenne s see S e s s i o n  Law s : Publ i c  Ac t s , ( De cember 1 9 ,  
1 8 3 1 ) ,  m i c ro f i che 5 9 , 3 5 - 3 6 . 
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whose spouse was rendered " i nfamous " by conv i c t ion o f  a 

c r ime a l s o  had g rounds for divorc e . Another add i t ion to the 

o l de r  s tatute al l owed the court to d i sm i s s  any d i vorce 

ac t i on aga i ns t  a de fendant who could prove s at i s facto r i l y  

that the '' i l l  conduc t "  o f  the p l a i nt i f f  was the reason f o r  

h i s  o r  h e r  own c onduc t,2 8 

The 1 8 3 6  rev i s ion made i t  l egal f o r  w i v e s , j us t  as i t  

had always b e e n  f o r  hus bands , to  pet i t i on f o r  d i vorce " i n 

the i r  own prope r pe rson and name " wi thout requ i r i ng a legal 

s tand - i n  o r  " next f r i e nd . " 2 9 Pet i t ions could be ente red in 

c i rcu i t  court , o r  in the new chanc ery court s e st abl i shed the 

preceding De cembe r dur i ng the s ame Gene ral As sembly se s s i o n . 

The s tatute prov ided fo r wives who were c ompl a i nant s in 

d i vorce ac t i ons i nvo l v i ng adul tery by requ i r i ng the husband ' '  � · �· 
y •.:, 

to ��?port and maintain h i s  forme r wi fe and c h i ldren i f  he 
· �  

were found gu i l ty . A w i fe who se mar r i age was d i s so lved 

because of her husband ' s  adu l t e ry al so retained abso lute 

c ontrol over any l and , bu i l d i ng s , s l ave s , and goods whi c h  

she owned , acqu i red b y  i nhe r i tanc e , a s  g i ft s , o r  through her 

own i ndustry . She was a l s o  ent i tl ed to any personal prope r-

ty or s l aves he r husband had l e f t  i n  her po s se s s i on . Howev-

e r , i f  the w i fe were the gu i l ty party , the husband s t i l l  had 

the legal r i ght to any rent s or pro f i t s  from l and be l ong i ng 

2 8 Tenne s see S e s s i o n  Laws : Pub l ic Ac t s , ( Feb . 1 9 ,  1 8 3 6 ) ,  
micro f i c he 7 1 , 1 1 7 - 2 3 . 

2 9 I b id . , 1 1 8 . 
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to her . Gu i l ty w iv e s  a l s o  f o r f e i ted the i r  r ight to dowe r , 

al though apparentl y  wives who we re comp l a i nants i n  d i vorce 

procee d i ng s  we re sti l l  ent i t l ed to rec e ive i t . 3 0 

I n  the rev i sed l aw ,  abused w ives could s t i l l  obt a i n  a 

d i vorc e  f rom bed and board a l t hough there was no ment i o n  o f  

i t  a s  a tempo rary s i tuat i o n  unt i l  reconc i l i at i on could t ake 

p l ace , as in the earl i e r  l aw . The separat i o n  could be 

pe rmanent , or " for . a  l im i t ed t i me as shal l seem j u s t  and 

reasonable , "  or the court could dec ide to " make such other 

decree i n  the prem i s e s . as the nature and c i rcumstance s  o f  

the c ase requi re r "  presumably a n  absolute d i v o rc e , 3 1  

As i n  the prev i ous l aw , the re s i dency requ i rement for 

f i l ing a d i vo rce b i l l  rema i ned one year . The excep t i o n  

involved c a s e s  whe re the husband moved t o  t h e  s t a t e  and the 

wi fe refused to fol l ow ; then the requ i rement was two years . 

The husband a l s o  had to prove that he had t r i e d  to pe rsuade 

h i s w i fe to l ive w i th h i m , 

was not prec i p i tated by the 

and that h i s 

de s i re for 

move to the s t ate 

a d i vorce , 3 2 A 

s t atute pas sed i n  1 8 4 0  g ranted femal e s  who had moved t o  

Tenne s see the r i ght o f  obt a i n i ng a d i vo rce a f t e r  a two - year 

3 0 I b id . , 1 2 0 - 2 1 .  

3 1 I b id . , 1 2 1 - 2 2 . 

3 2 I b id . , 1 2 1 , 1 1 7 . 
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res idency , even i f  the c au s e s  f o r  the d ivorce occurred i n  

ano the r s t ate . 3 3  

I n  an 1 8 4 2  amendment to the d i vo rce law ,  the leg i s l a-

ture autho r i z ed abso lute d i vorce f o r  c a s e s  i n  whi ch bed and 

board d i vorces had prev i o u s l y  been dec reed . A l t hough not 

spe l l e d  out in the amendment , t h i s re f e r red to cases whe re 

the w i fe a l l eged c ruel t reatment by her hus band . A f t e r  

1 8 3 6 , the courts were al l owed to make decrees o the r than 

l e gal separat ions i n  c ruelty c a s e s  when " the nature and 

c i rcums tanc e s  o f  the case requ i re , "  but the l aw d i d  no t 

spec i fy i f  thi s meant d i s so l u t i o n  o � the mar r i age vow . The 

1 8 4 2  amendment a l s o  autho r i z ed courts to g rant a part of the 

husband' s  real and pe rsonal property to wives who pet i t i oned 

for d i vo rce regard l e s s  of the grounds . 3 4  

C i rcu i t  court s , which had replaced the supe r i o r court s 

i n  1 8 1 0 , we re the only court s aut ho r i zed to hear divorces 

unt i l  j ud i c i al reorgan i z at i on e stabl i shed chanc ery courts in 

1 8 3 5 . Thereafter , divorce pet i t i ons c ou l d  be dec ided i n  

e i the r court . 3 5  

I n  add i t i o n  to the court s , unt i l  1 8 3 5  d i vorces could 

al so be obtai ned by send i ng a wri tten pe t i t i o n  to Tenne s -

3 3 Tenne s see S e s s i o n  Laws : Publ i c  Act s , ( Jan . 6 ,  1 8 4 0 ) ,  
m i c ro f i che 8 3 , 9 0 . 

3 4 Tenne s see S e s s i o n  Laws : Publ ic Ac t s , ( Feb . 4 ,  1 8 4 2 ) ,  
micro f i che 8 7 , 1 5 7 ; Tenne s see S e s s i o n  L aws : Publ i c  Ac t s , 
( Feb . 1 9 , 1 8 3 6 ) ,  m i c ro f i che 7 1 , 1 2 2 . 

3 5 Knox County's Chance ry Court was f o rmed i n  1 8 3 2 . 

3 5  



see ' s  l eg i s l ature , a l e s s  c o s t l y  and usual l y  qu i c ke r  met hod 

of mar r i age d i s so l ut i on . A f t e r  i t s  i n i t i al read i ng in t he 

General Assembl y  and i t s  re fe rral to a c omm i t t e e , t he pe t i ­

t i on , i f  recommended , was drafted i nto a b i l l  and read three 

separate t ime s in the Senate and House . The Gene ral As sem­

bly could e i t he r  d i sm i s s  the pet i t ion , grant a l egal separa­

t ion or d i vo rce f rom bed and board , d i s so l ve t he marr i age , 

or award a d i vorce upon proo f whe re the c harges had to be 

proven in court be f o re the d i vo rc e  would be f inal . The 

s tatute s  conc e r n i ng absolute d i vorces and d i vo r c e s  f rom bed 

and board were appl ied in t he l eg i s l ature as in a regular 

court of l aw . 3 6 

The autho rs o f  a 1 9 8 5  art i c l e  i n  t he Tenne s s e e  H i s t o r i ­

c a l  Quart e rlY argued that re f o rm o f  the d i vorce l aws i n  

Tenne s s e e  whi ch expanded the r ig ht s  o f  the w i fe and made i t  

e a s i e r  f o r  women to obta i n  d i vorces was based on t he des i re 

to perpetuate pat r iarchal marr i age . Leg i s l at i on w h i c h  

penal i z ed husbands who abused the mar r i age bond s  a l s o  en­

sured male domi nance in mar r i age , accord i ng t o  the autho r s . 

The i r  reasoning i s  based on an analogy to l eg i s lat i o n  whi c h  

curbed the exc e s s ive abuse o f  mast e rs towards s l ave s , there-

by sustain i ng s l avery . I n  o t he r  wo rds , they be l i eve that 

3 6 B amman , i i i - iv .  
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d ivorce reform was mot i vated by the v i ew o f  women as " v i c -

t ims " rather than as " equa l s . " 3 7  

Although many o f  Tennes see ' s  d ivorce l aws probably we re 

i n s p i red by the w i she s  o f  i t s  leg i s lato rs to protect women , 

i t  doe s  not seem l i ke l y  that there was any c o ns c i ous e f fort 

by Tenne s see l awmake rs to maint a i n  mal e domi nanc e i n  mar-

r i age . Regard l e s s  o f  the i r  i ntent , i n  fact , the change s  i n  

the l aw repre sented sma l l  g a i n s  f o r  women i n  the area o f  

d i vorce . 

The d ivorce cases i n  t h i s study were o r ig i na l l y  f i led 

between 1 7 9 7  and 1 8 4 3  i n  Knox , Bl ount , and J e f fe rson Coun-

t ies , or were pet i t ions to Tenne s s ee ' s  Gene ral As s embl y f rom 

those three count i es . The earl i e s t  reco rded d i vorce i s  a 

pet i t i o n  to the leg i s l ature i n  1 7 9 7  by Bl ount County re s i -

dent , Dav i d  Caldwe l l , 3 B As w i th mo st o f  the d ivorces g rant -

ed by l eg i s l at ive ac t i n  Tenne s see , the only reco rded i n f o r-

mat ion cons i st s  o f  the name s o f  the couple , the county o f  

re s idence ( no t  always reco rded ) ,  and t he st ated dec ree - - in 

C aldwel l ' s  case the mar r i age was d i s so lved . 

3 7 Lawrenc e 
Johnson , " ' An Act 
and the Chang ing 
1 8 6 0 , "  Tenne s see 
1 9 8 5 ) :  3 2 2 . 

B .  Goodheart , Ne i l  Hanks , and E l i z abeth 
for the Re l ie f  of Femal e s . . ' :  D ivorce 

Legal S t atus of Women i n  Tenne s see , 1 7 9 6 -
H i s t o r i c al Quart erly ,  Part I ,  4 4 , 3 ( Fal l 

3 8 Leg i s l at ive divorce pe t i t ions are on m i c ro f ic he in 
the Uni ve r s i ty of Tenne s s e e  Law L i brary i nc l uded w i th o t he r  
ac t s  o f  the Tenne s see General As sembl y . Add i t i o nal info rma­
t ion f o r  the leg i s l ated d ivorce s i s  o b t a i ned from the boo k , 
Tenne s s e e  D ivorce s ,  1 7 9 7 - 1 8 5 8 , by Gale W .  Bammon and Debb ie · 
W .  Spero who abst racted fac t s  from manuscr ipt sourc e s  l o ­
c ated i n  the Tenne ssee S tate L i brary and Arc h i ve s . 
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Some o f  the cases inc luded i n  t h i s study are taken 

f rom Tenne s see D ivorce s ,  1 7 9 7 - 1 8 5 8  but are no t among the 

d i vorc e s  g ranted by the l eg i s l ature ; t he s e  may be pet i t ions 

that we re d i sm i s sed . There was one undated pe t i t i o n  f o r  

B lount County i n  the boo k . Thi s pet i t i on , that o f  E l i z abeth 

Burton , i s  included i n  the research w i t h  a date o f  1 8 2 0  

s i nce i t  was found among the 1 8 2 0  manu s c r i pt s . 

The H ami l ton D i s t r i c t  Supe r i o r  Court rec o rds are the 

earl i e s t  court records in the study . Other d i vo rc e s  are 

found i n - the Knox County and J e f fe rson County C i rc u i t  Court 

minute boo ks , and i n  the minut e s  o f  the Knox County Chanc e ry 

Court . No d i vorces were found i n  the J e f f e rson County Chan-

eery Court m inut e s  between 1 8 3 6  and 1 8 4 3 . 3 9  B l ount County 

c i rc u i t  records between 1 8 1 0  and 1 8 7 9  are unavai l able be-

3 9 The H am i l ton D i st r i c t  Supe r i o r  Court m i nutes are i n  
vo lume s 1 - 6 , 1 7 9 3 - 1 8 0 ; the re are a l s o  a few manusc r ipt case 
f i l e s . Knox County C i rc u i t  Court m i nutes are i n  volume s 
1 - 5 , 1 8 1 0 - 1 8 4 3 , m i c ro f i lm ree l s  I - 5  through I - 8 . Knox 
County Chance ry Court m i nutes are in volume s A and B ,  1 8 3 2 -
1 8 5 0 , m i c ro f i l m  reel H - 1 0 1 -M . Add i t i onal Knox Chanc e ry 
Court i n f o rmat i o n  i s  i n  the rul e docket s , 1 8 3 2 - 1 8 4 3 , de s i g ­
nated b y  docket numbe r ,  m i c ro f i lm ree l s  1 - 5 . A l l  the above 
reco rds are in the Knox County Archive s . Je f fe rson County 
C i rc u i t  Court m i nutes are in unnumbered volume s , 1 8 1 0 - 1 8 4 3  
( records are m i s s i ng f rom 1 8 1 6  t o  1 8 2 6 , and f rom 1 8 2 8  to 
1 8 3 1 ) ,  m i c ro f i l m  reel s 7 ,  1 1 , and 1 2 . J e f ferson County 
Chance ry Court m inutes are i n  unnumbe red vo lume s , 1 8 3 6 - 1 8 4 3 , 
m i c ro f i lm reel 1 .  Je f f e rson County records are part o f  the 
McClung H i s t o r i c al Co l le c t i o n  at the East Tenne s s e e  H i s t o r i ­
c a l  Center . 
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cause they were de stroyed by f i re . There was no chance ry 

court i n  Bl ount County unt i l  1 8 5 2 , 4 0 

For the years 1 7 9 7  through 1 8 4 3 , the re are records o f  

s i xty- f ive d i vo rc e s  f i l ed i n  Knox , J e f ferson , and B l ount 

Count i e s  or by pe t i t i o n  to the l eg i s l ature . Undoubted l y  

there woul d  be mo re had t h e  Bl ount County c i rcu i t  reco rds 

been salvaged . C l o se to hal f  of the pe t i t i oners ( twenty-

seven ) sought the i r  d i vorces from the l eg i s l ature . 4 1 O f  

the s ixty- f ive pet i t i ons , thi rty-one are f rom women com-

p l ai nant s seeking d i vorces from the i r  husbands . Although 

women f i l ed none of  the pe t i t i ons i n  the f i rst years of  the 

study , Tab l e  1 shows that by the 1 8 3 0 s  fema l e  pe t i t i oners 

f i l ed mo re than hal f of the comp l a i nts . 

I n  the count i e s  
·
stud i ed , the earl i e s t  fema l e  d ivorce 

pet i t i o n  is that of Po l l y  Hal l Phi l l ipson who , in 1 8 0 7 , 

asked the l e g i s l ature f o r  a d ivorce f rom her husband , John . 

Records i nd i c ate she rece i ved an absolute d i vo rce but none 

o f  the case fac t s  are known , 4 2 

4 0 I ne z  E .  Burns , H i s to ry o f  Blount County, Tenne s s ee : 
F rom War Tra i l  t o  Land i ng S t rip, 1 7 9 5 - 1 9 5 5  ( Nashv i l l e : 
Benson , 1 9 5 7 ; rev . ed . , Evans v i l l e , I nd . : Whi ppoo rw i l l  
Publ i cat i ons , 1 98 8 ) ,  2 0 7 , 3 3 0 . From 1 8 3 6  to 1 8 5 2 , B l ount 
County equ i t y  cases were heard in e i ther the Monroe County 
Chance ry Court i n  Mad i sonv i l l e  or the Knox County Chance ry 
Court i n  Knoxv i l l e . 

4 1 Two o f  the rema i n i ng 3 8  pet i t ions were f i led i n  
supe r i o r  court , 3 in Knox County Chanc ery Court , and 3 1  
( Knox- 1 4 , J e f ferson- 1 8 ) i n  the Knox and J e f ferson C i rcu i t  
Court s . F ac t s  f o r  the · one B lount County C i rc u i t  d ivorce 
appear ·in a relat ed c ase i n  the Knox Chance ry rec o rds . 

4 2 Bammon , 7 6 . 
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Table 1 

DIVORCE PETITIONS : KNOX , BLOUNT , AND JEFFERSON COUNTIES 

DECADE PETITIONS FEMALE FEMALE % OF 
FILED COMPLAINANTS PETITIONS FILED 

1 7 9 7 - 17 9 9 2 0 0 . 0  

1 8 0 0 - 18 09 4 1 2 5 . 0  

1 8 1 0 - 1 8 1 9  9 4 4 4 . 4  

1 8 2 0 - 1 8 2 9  1 6  8 50 . 0  

18 3 0- 1 8 3 9  2 9  1 6  5 5 . 2  

1 8 4 0 - 1 8 4 3  5 2 4 0 . 0  

Totals 65 3 1  4 8 . 0  

There may have been an earl i e r  pet i t i o n  f i led i n  the 

Ham i l ton D i s t r ic t  Supe r i o r  Court ; the c i rcu i t  court m i nute 

books of J e f ferson County show that L ou i sa Lowe r ' s  d i vo rc e  

case was t rans ferred f rom supe r i o r  court whe re i t  was o r i g i -

nal l y  f i l ed i n  1 8 0 5 . The H am i l ton D i s t r i c t  reco rds do not 

substant i ate t h i s  fact , however .  I f  t rue , i t  took Lou i sa 

f ive years to obtain her d i vorce ,· mo re than t w i c e  the ave r-

age t ime of  two years . 4 3  

Mo s t  female comp l ainants ( fourteen ) charged the i r  

husbands w i th d e s e rt i on . Many cases are s im i l ar to Po l l y  

Edd ingt on' s  o f  Knox County , who married Ho l s ton Edd ington o n  

May 2 6 , 1 8 2 9 . H o l s t o n  l e f t  h i s  pregnant w i fe i n  March o f  

1 8 3 0 , two months be fore the b i rt h  o f  the i r  daughte r . I n  

1 8 3 5 , when Po l l y  f i l ed f o r  her d ivorce , she thought Ho l s ton 

4 3 Je f ferson C i rc u i t  M inut e Book , July 1 8 1 0  ( no vol . 
no . ) ,  m i c ro f i l m  reel 7 ,  8 ,  2 7 ,  2 9 - 3 0 . 
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then l ived i n  Mo nroe County . I n  ano t he r  case , Sus annah and 

Thomas Ol iver were marr i ed July 4 ,  1 8 1 7 ,  in J e f f e r son Coun-

ty . They t rave l ed to Knoxv i l l e  and on the second day he 

l e ft , never to see o r  contact Susannah aga i n . Seve ral 

months a f t e r  the i r  mar r i age , S amuel Dav i s  de s e rted h i s  w i fe , 

Jane , leav i ng her de s t i tute . Pe rhaps a l l  three de s e rt e rs 

d i scove red , be l atedl y ,  t hat they we re not re ady to as sume 

t he respon s ib i l i t i e s  o f  mar r i age , 4 4  

E l i z abe th and S tark McCabe were mar r i ed i n  1 8 2 2  and 

four months later he l e ft to t ake a herd o f  ho r s e s  to Geo r -

g i a .  El i z abeth neve r heard f rom him aga i n  and d i d  not know 

i f  he was s t i l l  l iv i ng ;  he r fat he r co rroborated he r state-

ments . In  1 8 2 9 , El i z abeth ' s  mar r i age was d i s s o lved by the 

Knox County C i rc u i t  Court , and s he was restored to feme sol e  

s t atus . I n  anothe r c ase , Phi l l ip Hou s e r  probably intended 

to send for h i s  fam i l y  when s e t t led i n  h i s  new home in t he 

M i ch igan T e r r i t o ry , but some t i me s  c i rcumstanc e s  c hanged and 

commun i cat ion w i th loved ones was d i f f ic u l t  f rom the new 

f ront i e r  o f  t he midwe s t . Pe rhap s c al am i t y  b e fe l l  h i m . J ane 

Houser rec e ived a letter f rom Phi l l ip a year a f t e r  he l e ft , 

but heard nothi ng furthe r .  When Jane f i led he r d i vo rc e  

pet i t ion , her husband had b e e n  absent f o r  seven years . 4 5  

4 4 Knox C i rc u i t  M i nute Book , v o l . 3 ,  mi c ro f i l m  ree l I - 6 , 
4 4 7 ,  4 5 4 , case f i l e 1 3 1 8 / 8 0 5 ; Bammon , 7 3 ; Knox C i rcu i t  
M i nute Boo k , vo l . 3 ,  m i c ro f i lm ree l  I - 6 , 2 2 5 , 2 2 8 - 2 9 .  

4 5 Bammon , 6 2 , Knox C i rcu i t  M i nute Book , vol . 2 ,  m i c ro ­
f i lm reel I - 5 , 5 0 4 - 5 , vol . 3 ,  m i c ro f i lm reel I - 6 , 1 0  ; Knox 
Chanc e ry Rul e  Docket , docket 2 0 8 , . mi c ro f i lm reel 5 ,  3 1 8 . 
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Three addi t i onal cases char g i ng de sert i o n  were coupled 

w i th other g rounds , c ruelty o r  adul t e ry , and two women 

accused the i r  husbands o f  b i g amy a f t e r  the i r  abandonment . 

Ro sean ( o r Ro seanna ) Smi t h  pe t i t ioned the l e g i s l ature f o r  a 

d ivorce from Ulys ses Smi t h  because he marr i ed someone e l s e  

a f t e r  l e av ing he r .  She had rece ived a l e t t e r  f rom Emi l y  

Oldham o f  Lou i s v i l l e , Kentucky , and a copy o f  the mar r i age 

l i cense fo r Emi l y  and Ulysse s . Apparent l y , Uly s s e s  had a l s o  

l e ft Emi l y  and moved to C i nc i nnat i whe re h e  t r i ed t o  marry 

another woman . The l e g i s l ature g ranted Rosean Smi th a 

d ivorce upon proo f and the mar r i age was later d i s solved by 

the Knox County C i rcu i t  Court . Marg aretta Smi th o f  Bl ount 

County al so sent her pet i t i o n  to the l e g i s l ature . Marg aret-

t a  and J o s hua Smi th were marr i ed ten o r  twe lve ye ars be f o re 

Joshua l e f t  f o r  McMinnv i l l e ; Margare t t a  l a t e r  heard that he 

had marr ied again . T h i s  may be one o f  the pe t i t ions d i s -

m i s sed by the l e g i s l ature , f o r  there i s  no rec o rd o f  a d i -

vorce g ranted to Margare t t a . 4 6 

The d ivorce o f  C athe r ine Jane Chunn and J o s eph Chunn 

i s  one o f  only two c a s e s  whe re the sole charge was the hus-

band ' s adul tery . The re was qu i te a l o t  at s t ake i n  t h i s  

d ivorce because Cathe r i ne owned real e s tate and twenty-two 

Neg ro s lave s wo rth over twenty thousand do l l ars when she 

married Jo seph . D i f fe renc e s  aro s e  between the couple when 

4 6 Tenne ssee Ses s i on Laws : Private Ac t s  ( Jan . 1 2 , 1 8 3 0 ) , 
m i c ro f i che 5 8 , 2 6 1 - 6 2 ; Knox C i rcu i t  M inute Book , vol . 3 ,  
m i c ro f i lm reel I - 6 , 6 1 , 7 1 , 9 0 - 9 1 ; Bammon ,  9 1 . 
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Jo seph sold ten o f  the Neg roe s and al l o f  the real e s tate 

f o rme rly owned by h i s  w i fe . The pair separated a f t e r  n i ne 

years o f  mar r i age and C athe r i ne and her c h i ldren we re " l e f t  

�a inly to the char ity o f  the i r  f r iends . "  Cathe r i ne f i led 

f o r  d i vo rc e  i n  January 1 8 3 5 , but the c ase did no t go to 

t r i al unt i l  May of 1 8 3 8  because of J o seph ' s  f a i lure to 

answe r the charge s  and Cathe r ine ' s  d i f f i cu l ty i n  gett i ng 

w i tne s se s  to appear i n  court and test i fy . The j u ry ' s  favo r-

able dec i s i o n  for Cathe r i ne , and its d i smi ssal of the adu l -

t e ry c harges Jo seph leveled a g a i n s t  h i s  w i fe , led the court 

to award C athe r i ne an abso lute d i vo rc e  plus t i t l e  to over 

6 0 0  acre s of l and and e i ghteen s l aves owned by Jo seph . 

Chunn appealed the ve rd i c t  to the Tenne ssee Supreme Court to 

no ava i l . 4 7  

El i z abe th Mahoney ' s  l awsu i t  charg i ng he r husband , 

W i l l i am ,  w i th adul tery took two years to reso lve , part ly due 

to the inf requency of court sess i ons and t i me needed f o r  

out - o f - state depos i t i ons . El i zabeth was awarded the d i vo rce 

and $ 1 5 0 . Four years after the i n i t i al f i l i ng of the d i -

vorce , the J e f ferson County C i rc u i t  Court awarded a main-

tenance of $ 3 7 . 5 0 to E l i z abeth . 4 8 

4 7 J e f f e rson C i rc u i t  M inute Book , ( no vol . no . ) ,  m i cro­
f i lm reel 1 1 ,  Jan . 1 8 3 5 -May 1 8 3 8  ( no page no s . ) ;  Goodhe art , 
Hanks , and Johnson , Part I ,  4 4 , 3 ( Fall 1 9 8 5 ) :  3 3 4 . 

4 8 J e f ferson C i rcu i t  M inute Book , Aug . 1 8 3 9 , Apr . -Aug . 
1 8 4 1 , Aug . 1 8 4 3  ( no vol . no ) ,  m i c ro f i lm reel 1 1 , 2 2 , 9 7 , and 
reel 1 2 , 5 0 4 . 
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Leanah ( o r Leano r ) Cox was one o f  three women requ e s t -

i n g  a d i vorce f rom bed and board because o f  t h e  c rue l ty o f  

the i r  husbands . Leanah rece ived the reque sted decree and 

$ 7 0  a year al imony f rom her husband " unt i l  t he s a i d  Dudly 

shal l be reconc i led to his s a i d  wife o r  o f fe r  to c o habi t  

w i th h e r  aga i n  and treat her as a good husband ought to do 

" 4 9 The 1 8 1 1  decree i s  typ ical o f  those under the 

s t atute enacted i n  1 7 9 9  whi c h  v i ewed d ivorce from bed and 

board as a tempo rary status de s ig ned to pro t ec t  w ives f rom 

cruel hu sband s and support them unt i l  reconc i l i at ion could 

take p l ac e . Apparent ly , Dudly Cox was ne i the r conc i l i at o ry 

no r s at i s f ied w i t h  the s ituat i o n  for he charged Leanah w i th 

desert i o n  the f o l lowing year . When she f a i l e d  to appear to 

answe r t he charge , Dudly was g ranted a d ivorce . Two years 

l ater Leanah and .her new husband , Arc h i bald S loan , pet i -

t ioned the c ourt f o r  a w r i t  o f  error in Dudly ' s  case aga i n s t  

Leanah , po s s ibly so Leanah woul d  b e  ent i t l e d  t o  dower i n  t he 

then-deceased Dudly ' s  e s tate . The i r  pe t i t i o n  was t rans -

fe rred to t h e  Court o f  Errors and Appeals and t h e  d i spo s i -

t ion i s  unknown . s o  

El l ende r Love had been the w i fe o f  W i l l i am Love for 

twenty-e ight years and had borne h i m  ten c h i ldren when she 

f i l ed f o r  a divorce f rom bed and board w i th suppo rt . An 

4 9 J e f ferson C i rc u i t  Minute Book , Jan . 1 8 1 1  ( no vol . 
no . ) , m i c ro f i lm reel 7 ,  7 1 . 

s o r b id . , 4 ,  3 0 , 7 1 , 1 7 2 , 1 7 4 - 7 5 , 1 8 3 , 1 8 7 - 8 8 , 2 6 5 , 2 6 7 -
6 8 . 
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o lder son , Thomas , appeared i n  court w i t h  he r as she charged 

W i l l i am w i t h  c rue lty . Though he had t reated he r badly f o r  

years , h i s behav i o r  had worsened due to h i s  d r i nk i ng and he 

had recently threatened to k i l l  her . E l l e nder al so wanted 

an i n j unc t i o n  to prevent Wi l l i am from s e l l i n g  the i r  prope rty 

and leav i ng the state w i t h  the i r  youn g e s t  son . The inj unc -

t i o n  was apparently granted , for W i l l i am was ordered to pay 

$ 2 , 0 0 0  bond that he would no t l e ave . The f inal outcome , 

howeve r ,  i s  unknown s i nc e  E l l e nder w i t hdrew her su i t . S l  

I n  1 8 3 2 , Sarah Park requested a d i vorce from bed and 

board f rom the l e g i sl ature bec ause o f  he r hus band ' s  c ru e l ty 

and de s e rt i on .  A l f red Park had a dr i nk i ng problem and sold 

Sarah ' s  prope rty to buy whi s key , t hen became abu s i ve . 

A l f red had been gone only a year when Sarah pe t i t i oned the 

Gene ral A s s embl y  and , by wa i t i ng a year , s he could have 

obtained an absolute d i vo rce . However , Sarah was probably 

in need of a qu i c k  resolut i o n  to the problem as we l l  as re s -

torat i o n  to feme sol e status i n  orde r t o  prevent Al fred ' s  

c red i t o r s  from s e i z ing any future mo ney o r  property she 

mi ght have . Sarah Park was the only woman f rom the three 

count i e s  to pe t i t i on the l e g i s l ature f o r  a bed and board 

d ivorce . Howeve r , many women f rom other count i e s  i n  the 

state wanted legal separat ions . Between 1 8 2 1  and 1 8 3 3 , when 

the last d i vo rce pe t i t i on was ac ted upon by the Gene ral 

S l Je f fe r s o n  C i rc u i t  M i nute Book , J an . 
no . ) ,  m i c ro f i lm reel 1 1 ,  2 0 3 - 8 . 
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As sembly , e i ghty- s ix add i t i onal women had been g ranted bed 

and board divorces by the l e g i s lature . s z  

Four women in the s tudy coupled the i r  charge o f  c rue l -

t y  w i t h  o the r g round s . E l i z a  Bunker charged he r hus band 

w i t h  c ruelty in add i t i o n  to adultery and m i su s e  o f  he r 

property . The detai l s  o f  t h i s Blount County d ivorce are 

known because the case is included w i t h i n  the . reco rds of the 

Knox County Chance ry Court . When E l i z a  Deaver marr i ed J e s s e  

Bunke r i n  1 8 2 8  o r  1 8 2 9 , she was a rather we l l - t o -do w idow 

own ing her own brick home , household furn i ture , l ive s t oc k , 

farm too l s , s ix Negro s lave s , and a l i fe e state i n  90  acres 

of l and . A f t e r  the i r  mar r i ag e , J e s s e  sold the s l aves and 

some o f  E l i z a ' s  o ther prope rty , rented the l and and kept al l 

the rental pro f i t s  himsel f ,  and eventual l y  turned E l i z a  out 

of he r own home . I n  the c hanc e ry case , E l i z a  reque sted the 

rental money f o r  he r suppo rt and the money from the sale o f  

the Negroe s . One can only as sume that s ince she was sue -

c e s s ful in c hance ry court , she was al so granted the d ivorce 

i n  Bl ount County C i rc u i t  Court . S 3 

Nancy Fo rmwal t  was f i fteen when she wed John Formwal t 

on January 9 ,  1 8 1 7 . I n  1 8 2 5 , when Nancy pet i t ioned the 

leg i s l ature for a d ivorce , she charged John w i th c rue l ty 

and nonsupport . The couple had only l ived together f o r  a 

5 2 Bammon , 7 4 ; Tenne s see S e s s ion Laws : P r i vate Act s  
( Oc t . 1 9 ,  1 8 3 2 ) ,  micro f i c he 6 5 , 8 5 - 8 6 . 

5 3 Knox Chance ry Rul e  Docket , doc ket 6 2 , m i c ro f i lm reel 
2 ,  1 6 6 . 
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few months be fore John ' s  abu s i ve and i ntemperate behav i o r  

drove Nancy to seek refuge a t  the home o f  h e r  mothe r and 

s tepfathe r . A reconc i l i a t i o n  f a i l ed and Nancy ag a i n  re-

turned to her parent s .  The l e g i s l ature g ranted he r a d i -

vo rce upon proo f and seve ral months later the case was f i led 

i n  Knox C i rcui t  Court , but there i s  no c ou rt record o f  a 

d i vorce g ranted to Nancy . S 4 

When Po l l y  Elk ins sued he r husband , Peyton E l k ins , fo r 

d i vorce and c harged h i m  w i th c rue l ty , she a l s o  took advan-

tage o f  the new l aw whi c h  g ranted d ivorces to persons who se 

spou s e s  had been conv i c t e d  of c r imes . I n  1 8 3 8 , Peyton was 

sentenced to three ye ars in p r i son for g rand l arceny , and 

Polly ' s  marr iage was d i s solved two years l a te r . W i th her 

husband i n  p r i son , i t  was probably a real nec e s s i ty that 

Polly be r e s to red to feme sole s tatus in o rder to suppo rt 

he rse l f .  Howeve r ,  the divorce a l s o  r i d  he r o f  an abus ive 

husband . s s 

Between 1 7 9 7  and 1 8 4 3 , no mal e c ompl a i nant eve r re-

c e ived a d ivorce because of h i s  w i fe ' s  c rue l ty . However , 

male pe t i t i one r s  d id charge the i r  w ive s w i th desert i o n ; o f  

the t h i rty- four pe t it i ons subm i t ted by men , seven advance 

thi s compl a i nt . Husbands accused the i r  w ive s o f  adu l t e ry 

5 4 Tenne s s e e  Ses s i o n  Laws : Pr ivate Act s  ( Novembe r 1 1 , 
1 8 2 5 ) ,  2 6 1 - 6 2 ; Knox C i rc u i t  M i nute Book val . 2 ,  mic ro f i l m  
reel I - 5 , 3 4 6 . 

5 5 Knox C i rc u i t  M i nute Book , val . 4 ,  m i c ro f i lm reel I - 7 , 
c ase f i l e  2 2 9 2 / 1 6 1 4 . 
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mo re f requent ly than any o t he r  charge ( ni ne ) ; seven add i ­

t i onal compla i nant s charged both adu l t e ry and desert i o n . 

One pet i t i one r rece ived a d ivorce when h i s  w i fe bo re another 

man ' s  c h i l d  a f t e r  s ix months o f  mar r i age . I n  ten cases , the 

g rounds for d i vo rce are unknown . 

The case o f  John Cunni ngham versus Mary Ann Cunni ngham 

i s  s imi l ar to mo s t  of the mal e adul tery pet i t ions . John and 

Mary Ann were marr ied around 1 8 3 6 , but she only l i ved w i th 

h i m  f o r  a few weeks be f o re she " to o k  up " w i t h  ano the r man . 

Al though none o f  the part i culars are known i n  N ic ho l a s  

Kerns ' 1 8 0 2  case , perhaps E l i z abeth Kerns c o u l d  n o t  cope 

w i th the front i e r  or a separat i o n  f rom f ami ly and f r i e nds . 

N ic ho l as appeared i n  court and charged h i s  w i fe w i th both 

adultery and de s e �tion ; El i z abeth did not appe ar as she had 
··: \ •. .. ··· .. 

already returned to ��rg i n i a . s s  

Mo s t  o f  the c ase s in wh i ch a w i fe dese rted he r husband 

cont a i n  few fact s ,  instead stat ing b r i e f l y  that the w i fe 

l e f t  or re fused to l ive w i t h  he r spous e . Je rem i ah Reed ' s  

compl aint o f  de s e rt i o n  aga i n s t  h i s  w i fe , Mary , tel l s  mo re . 

After ten months o f  marr i age Mary Reed re turned to her 

parent s .  A b r i e f reconc i l i at i on re sul ted i n  Mary ' s  pregnan-

cy , but she then moved to Kentucky , bore a daughte r ,  and 

5 6 Knox C i rcu i t  M i nute Book , val . 4 ,  m i c ro f i l m  ree l I - 7 , 
3 3 3 , case f i l e  1 9 8 0 ; Ham i lton Supe r i o r  Court records , c as e  
f i l e  8 0 4 / 6 7 7 . 
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s t i l l  re fused to l ive w i th Jerem i ah . I t  i s  unknown whether 

he rec e i ved h i s  d ivorc e . s 7 

As shown by the d i vo rc e  case h i s t o r i e s , female pe t i ­

t ione r s  used a g reate r  number o f  comp l a i n t s  and more varied 

g rounds i n  subm i t t ing the i r  pet i t ions than did men . Pet i -

t i ons charg i ng de s e rt i on number fourteen f o r  women , and f ive 

add i t i onal compl a i nant s pa i r  the charge w i th adul t e ry ( one ) , 

c ruelty ( two ) , and b i g amy ( two ) . C rue l ty as a g round f o r  

d i vorc e  w a s  unavai lable to men , b u t  i t  also w a s  no t u s e d  by 

many women . Two women charged the i r  husbands w i th c ruelty , 

and two others accused them o f  adul t e ry i n  add i t i o n  to 

c ruel ty . One female pe t i t i oner j o i ned c rue l ty to conv i c t i on 

o f  a c r i me to obtain the d ivorc e ; ano ther coupled the charge 

w i th nonsuppo rt . Adul t e ry as the s o l e  g round was l i kew i se 

rare i n  female d i vorc e  pet i t ions , w i th only two reque s t i ng 

d i vorc e s  fo r th i s  c harge . The c ompl a i n t s  o f  four women 

pet i t i oners are unknown . 

I n  compar i son , men used three mai n  comp l a i n t s  almo s t  

equal l y :  adul tery ( n i ne ) , de s e rt i on ( seven ) , and adu l t e ry/ 

desert i o n  ( seven ) . There was a l s o  a mal e pet i t i one r who 

accused h i s  w i fe o f  bear ing another man ' s c h i l d . Fo r ten o f  

the pe t i t i ons subm i t ted by mal e s , the g rounds fo r d i vo rce 

are unknown . 

O f  the s ixty- f ive d i vo rce pet i t ions f i led by re s ident s 

o f  the three count i e s , twenty-seven wer� pet i t i ons to the 

5 7 Hami lton Supe r i o r  Court rec o rds , c ase f i le 9 8 2 / 7 8 4 . 
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leg i s l ature and the remainder were f i l ed i n  supe r i or , c i r­

c u i t , and chancery court s . Thi rt y- one of the t o t al numbe r  o f  

c ompl a i nant s  we re women . Although the f i rs t  female d ivorce 

pet i t i o n  was not f i led unt i l  1 8 0 7 , women pe t i t i oners com­

pr i sed more than hal f of the comp l a i nant s  by the 1 8 3 0 s . 

Thi rty- s ix o f  the pe t i t i oners ( e ighteen female , e i ghteen 

male ) were g ranted absolute d i vo rce s . Two wome n rece ived 

legal separat ions ( d ivorces from bed and board ) ; men were 

no t g ranted t h i s type d ivorce as the l aw o nl y  al lowed them 

for women who had been crue l l y  treated . F i ve pe t i t i ons we re 

d i smi ssed by the comp l a i nant s thems e l ve s . The d i spo s i t i on 

o f  twenty- two pet i t ions is unknown . 

The fact that over hal f o f  the d i vorce pe t i t io ns ( th i r­

ty-three ) i n  the study use the g round o f  de s e r t i o n  ( twenty­

one ) or de sert i o n  pai red w i t h  anothe r charge ( twelve ) i s  

s i gni f i cant . I t  may po i nt to the i nab i l i t y  o f  some e arly 

Tenne s seans to settle down o r , as the front i e r  moved we s t ­

ward , to a yearni ng to move on to l e s s - s e t t l e d  areas . The 

fact that only two women c harged the i r  husbands on the s o l e  

g round o f  adu l t e ry whi l e  n i ne m e n  accused the i r  w i v e s  o f  the 

complaint sug g e s t s  that a double s t andard e x i s t ed conc e rn ing 

mo ral i ty f o r  me n and women . When the three women and seven 

men who coupled adultery w i th another charge are inc l uded , 

t he total s ( f ive women , s i xteen men ) are s t i l l  s i gn i f i c ant . 

Apparently women also pre fe rred absolute d ivorce over legal 

separat i o n ; o nl y  three women reque sted bed and board d ivor-
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c e s . One o f  tho s e  was i mmedi ately i n  need o f  feme sol e 

s tatu s and two f i l ed the i r  pe t i t ions dur i ng the years when 

separat i o n  was the only solut i o n  al lowed for c ruelty . Other 

women coupled c ruelty with another g round so they would be 

ent i t l ed to absolute d i vo rce . The number o f  d ivorce pe t i ­

t i ons almo s t  doubled i n  the 1 8 2 0 s  and 1 8 3 0 s . Change s  i n  the 

d ivorce l aw du r i ng the 1 8 3 0 s  probably ac counted for some o f  

the i nc rease . For women , i t  became eas i e r  and l e s s  expen-

s i ve to obtain divorce s ; and , a f t e r  1 8 3 6 , they could pet i ­

t i on for d i vorce i n  the i r  own name s . Al so , st atute change s  

requ i red husbands found g u i l ty o f  adu l t e ry to support the i r  

w ives and c h i l dren , and adu l t e rous wives t o  forfe i t  dowe r 

r i ght s . Husbands also ret a i ned the r i ght to the proceeds o f  

any p rope rty owned by w i v e s  found g u i l ty o f  adu l t e ry . 

Anothe r expl anat i o n  f o r  the increase i n  the number o f  d i ­

vorce pet i t ions may b e  that d iv o rc e  was becoming more accep­

table . The i nc rease may al so i nd i cate that mo re Tenne s seans 

w i shed to end unsat i s fac t o ry marr i ag e s  l e g a l ly rathe r than 

j ust g o i ng the i r  separate ways . 

As Tenne s s e e  l awmake rs t r i ed to protect women who we re 

t rapped in bad mar r i ag e s , o r  who had been de se rted by hus­

bands , they also tr ied to incorporate some protec t i ons for 

women into prope rty l aw . The pr i vate examinat i o n  o f  w i v e s  

who se husbands were s e l l ing prope rty w a s  o n e  s u c h  protec t i o n . 
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Chapt e r  I I I  

PROPERTY R I GHTS OF MARRI ED WOMEN 

Conveyanc e s  

When a woman marr i ed , a l l  real prope rty she owned 

became he r husband ' s  to manage . He could use the ren t s  and 

pro f i t s  f rom the l and in any way he c ho se ; howeve r ,  he could 

no t sell the prope rty wi thout his wi fe ' s  c onsent . Eng l i sh 

prope rty l aw included a means f o r  de t e rm i n i ng i f  the wi fe 

consented to the conveyanc e - - the pr ivate exam inat i o n . 

The southern coloni e s , adapt ing Eng l i sh c o nveyanc ing 

measures to the i r  own need s , c ont i nued the prac t i c e  o f  

examining the w i fe apart from he r husband , thus as suring the 

court that the w i fe unde rst ood the t e rms o f  the sal e and 

that she agreed to them . I n  the late seventeenth century , 

V i rg i n i a  and Maryland enac ted conve yance statutes which 

inc luded separate exami nat ions f o r  wives ; North Caro l i na 

passed a s im i l ar s tatute i n  1 7 1 5 , and South Caro l i na f o l ­

l owed s u i t  i n  1 7 2 9 . T o  ensure l e g al real e s t ate t i t l e s  to 

feme covert conveyance s ,  the colonies s t r i c t l y  enforced the 

statute s .  

Some o f  the northern c o l o n i e s  ( Connec t icut , Penns yl ­

van i a , and New York ) were later i n  adopt ing l aws whi ch 

requi red private exam i nat i ons for wiye s conveying prope rt y , 

and Massachu s e t t s  never requ i red them . Conne c t i cut enac ted 
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such a s tatute i n  1 7 2 3 , and Pennsylvan i a  and New York d i d  so 

i n  1 7 7 0  and 1 7 7 1 . I n  Mas sachuse t t s , the w i fe d i d  not have 

to appe ar in court to ac knowledge deeds of conveyance as he r 

s i gnature was ac ceptable i f  the husband publ i c ly acknow-

l edged the deed . Rec o rds i nd i cate that even tho se no rthern 

c o l o n i e s  requ i r i ng pr ivate exami nat ions we re l ax in enfor-

c i ng the statute s , l 

Tenne s see leg i s l ators , who adopted North Caro l i na ' s  

s t atute on feme covert conveyances i n  1 7 9 6 , requ i red the 

w i fe to be " pr i v i l y  exam i ne d "  be fore a county j udge o r  

county c ourt member before a real e state t r an s f e r  could be 

c e rt i f i ed as legal . The l aw provided for two comm i s s ioners 

to v i s i t  the home s of wives who we re too ill o r  aged to 

appe ar i n  court . The o r i g i nal law , wh ich requ i red the 

w i fe ' s  que s t i on ing to t ake p l ac e  i n  the county whe re the 

l and was loc ated , was later amended to fac i l i t at e  pr ivate 

exami nat ions . A f t e r  1 8 1 3 , the deed o f  a woman que st ioned by 

a court o f f i c e r  o f  any court i n  the state o r  nat ion was 

acceptable . I n  1 8 3 3 , the s t atute was further amended so 

that the c l e rks of county , c i rcu i t , chanc e ry , or supreme 

courts were re spons i ble for the pr ivate exami nat ions o f  

wives conveying l and . The se could be t aken anyt ime , no t 

solely when a court was i n  se s s i on . 2 

l Marylynn Salmon , Women and the Law o f  Property ,  1 4 - 4 0 . 

2 H aywood and Cobbs , " Feme Covert , "  1 1 9 - 2 1 ; Tenne ssee 
S e s s i on Laws ( Nov . 1 ,  1 8 1 3 ) ,  m i c ro f iche 1 6 , 1 0 2 - 3 ; Tenne s see 
S e s s ion Laws : Publ ic Act s  ( Nov . 2 9 , 1 8 3 3 ) ,  m i c r o f iche 6 7 , 
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Feme cover t deeds o f  conveyance f o r  the s tudy are 

found in record s  o f  the Knox County and Je f fe r son County 

C i rc u i t  Courts through the year 1 8 4 3 . 3  I nc luded w i t h  the 

deeds are powe r s  of att orney autho r i z i ng l and s a1e s whi c h  

also nec e s s i tated private exami nat ion f o r  w i v e s . The deeds 

and powe rs of atto rney numbe r only sevent e e n  rec ords . 

W i thout research i nto the c ounty c ourt rec o rd s , i t  i s  i mpo s -

s ible to know how many feme cover t deeds we re ac knowledged , 

or how many empowe r i ng ac t s  there were , i n  the Court o f  

Pleas and Quarter S e s s ions . No conveyanc e s  o r  powe rs o f  

attorney we re found i n  the c hance ry court m i nute s .  

Although the s tatute g iv i ng j ur i sd i c t i on for feme 

cover t conveyanc e s  to any court i n  the state was not enac ted 

unt i l  1 8 1 3 , the earl i e s t  deed i n  the study was brought 

be fore the Je f fe r s on County C i rc u i t  Court in 1 8 1 2 . The deed 

was presented by the attorney- i n- fact o f  Mary and Benj am i n  

H ickman ; howeve r ,  s i nc e  J e f f e rson County rec o rded no powe rs 

of  attorney , it  can only be a s sumed that Mary was que s t i o ned 

1 0 8 - 1 1 . 

3 Knox County C i rc u i t  Court minutes are i n  volume s 1 - 5 , 
1 8 1 0 - 1 8 4 3 , m i c ro f i l m  ree l s  I - 5  through I - 8  i n  the Knox 
County Archi ve s . J e f ferson County C i rcu i t  Court m i nutes are 
i n  unnumbe red volume s , 1 8 1 0 - 1 8 4 3  ( records are m i s s ing f rom 
1 8 1 6 - 1 8 2 6  and 1 8 2 8 - 1 8 3 1 ) ,  m i c ro f i l m  ree l s  7 ,  1 1 ,  1 2 , and are 
part of the Cal v i n  M .  McClung H i s t o r i cal C o l l ec t i o n . Both 
the Archives and the H i s t o r ic al C o l l ec t i o n  are housed i n  the 
East Tenne s s e e  H i s t o r ic al Center i n  Knoxv i l le . 
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apart f rom Benj ami n  be f o re Franc i s  H i c kman was autho r i zed to 

act i n  the i r  behal f . 4  

W i t h  the except i o n  o f  the H ic kman deed whi c h  was accom-

pl i shed through a powe r of attorne y , each o f  the thi rteen 

deeds f rom mar r i ed women and the i r  hus bands s t r ic t l y  adhe red 

to Tenne s s e e ' s  l aws for feme covert c onveyances whi c h  re-

qu i red a pr ivate exami nat i o n  of the w i fe . There are two 

deeds o f  c onveyance f rom Dorcus and John Comb s who sold l and 

i n  J e f f e rso� County to Henry Peck and Henry Ho l s ton . Both 

deeds note that Do rcus was que s t i oned p r ivat e l y . Po l l y and 

Robe rt Chi l dre s s , res idents o f  Knox County , conveyed two 

hundred ac res of l and in V i rg in i a . Pol ly , i n  o rde r t o  

c o nvey a legal t it l e  to the l and , would have needed t o  have 

a pr ivate exam inat i o n  even i f  Tenne ssee l aw had not demanded 
' Y  

one because the l and was l o c at ed i n  a state wh i ch req�ired 

them . The l aw whe re the l and was s i tuated supe r s eded the 

l aw whe re the s e l l e r  re s ided . s 

Three o f  the documents are deed s o f  release i n  wh ich 

e ach woman i nvol ved rel i nqu i shed her interest i n  an e s tate 

to someone e l s e . I n  J e f ferson County , Martha Reed and Lucy 

Maze were probably s i s t e r s  who each had an intere st in the 

e s tate o f  Shadrach I nman . Both we re que s t i o ned s eparat e l y  

4 Je f f e rson C i rc u i t  M i nute Book , J an . 
no . ) ,  m i c ro f i l m  reel 7 ,  1 3 9 . 

1 8 1 2  ( no val . 

S Je f fe rson C i rc u i t  M i nute Boo k , J an . 1 8 3 3  ( no val . 
no . ) ,  m i c ro f i lm reel 1 1 , ( no page no s . ) ;  Knox C i rcu i t  M i nute 
Book , val . 2 ,  m i c ro f i lm ree l I - 5 , 5 .  
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to asc e rt a i n  whe ther the i r  husbands coerced them into g iv i ng 

up the i r  inhe r i tanc e s . Knox County's deed o f  release i s  

s im i l ar w i t h  F anny Badge t t  and Mary H inton rel inqu i s h i ng 

the i r  r i ghts to Jesse W i l l i ams's e s tate i n  North Carol i na . s 

The powe rs o f  atto rney comp r i se almost hal f ( four ) o f  

the total number o f  Knox County rec o rds and only one doe s 

not ment i o n  a separate exami nat i o n . There are three pa s -

s i bl e  expl anat ions for t h e  exc ept ion : ( 1 )  a n  ove r s i ght on 

the part of  the clerk who f a i l ed to note the examinat i o n ; 

( 2 )  the l and was located i n  a s tate not requ i r ing separate 

examinat ions ; ( 3 )  the re was no p r i vate examinat i o n . I t  i s  

mo st l i kely a n  ove r s i ght bec ause no other part i cu l ars are 

included about the document o the r than the name s of the 

part i c ipant s . I n  February , 1 8 2 1 , Samue l Robe rts was named 

the attorney- i n- fac t for Jame s G ibbons , Betsey Keyhi l l , and 

Thomas Keyh i l l ; othe r  detai l s  are absent f rom the minute s . 

Two o f  the othe r  three court rec ords autho r i ze an ac t ing 

atto rney to s e l l  lands i n  V i rg i n i a . Howeve r ,  t he document 

from Martha and Robert Murphy ins tead autho r i z e s  Hugh Murphy 

to transac t  bus iness f o r  them in V i r g i n i a . I n  a l l  three 

instance s  there we re probab l y  conveyanc e s , as each wi fe was 

quest i oned pr ivate l y . '  

6 J e f f e rs�n C i rc u i t  �M�i�n�u�t:=e--�B�o�o�k , J an . 1 8 3 3  ( no val . 
no . ) ,  m i c ro f i l m  reel 1 1 , ( no page no s . ) ;  Knox C i rc u i t  M i nute 
Book , val . 3 ,  m i c ro f i l m  ree l I - 6 , 3 9 1 . 

7 Knox C i rc u i t  M i nute Book , val . 2 ,  m i c ro f i l m  reel I - 5 , 
9 9 , 1 5 ; Knox C i rc u i t  M i nute Book , val . 3 ,  m i c ro f i l m  reel I -
6 ,  2 3 2 . 
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W i th i n  the c i rcu i t  court reco rds the re are ten deeds o f  

conveyanc e and powe rs o f  att o rney from s in g l e  women . The 

l egal d i f fe renc e s  between s ing l e  and mar r i ed women o f  the 

t ime are apparent when the c ou rt proc edure s are compa red . 

S i ng l e  women ac knowledged deeds o f  conveyanc e i n  the s ame 

manner i n  wh i c h  a man d i d , i n  open court and proven by two 

w i tne s s e s . The re was no need f o r  a pr ivate exami nat ion when 

there was no one to coerce the woman into s e l l i ng he r l and . 

The re are few deeds o f  conveyance and powe rs o f  attar-

ney upon which to base many conc lus i ons about marr i ed wo-

men ' s  prope rty r i g ht s - - s eventeen document s are a very sma l l  

s ample . Howeve r , s i nce f i fteen o f  the rec o rds ( twelve 

deeds , three powe rs of attorne y ) cont a i n  evidence of the 

w� fe ' s  separate exami nat i o n , Tenne s see c ou rt s probably 

t ·�:��;\ 
fol:� owed the l e t t e r  o f  the l aw when deal i ng w i t h  feme covert 

conveyanc e s . I f  the c i rcu i t  court reco rds f o r  the se two 

count i e s  are any ind i cat ion , the statute was s t r i c t l y  en-

forced . Add i t i onal research i n  the c ounty c ourt records 

would prov i de a bet t e r  s ampl e f o r  s tudy i ng the deeds . 

Further study would a l s o  be requ i red to de t e rm i ne whe t he r  

women i n  Je f ferson County we re privat e l y  que s t i oned when 

autho r i z ing powe rs of atto rney to s e l l  l and . 

Tenne s see l e g i s l at o r s  appear to have been conce rned 

w i th protec t ing women who se husband s  were s e l l ing land , and 

Tenne s see court s appear to have been v i g i l ant in enforc ing 

the s tatutes conce rning c onveyanc e s . The marr i age s e t t l e -
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ment o r  contract was another protec t i on that was employed i n  

some s t a t e s  f o r  women who owned real e s t ate . 

Mar r i age Sett l ement s 

An i mpo rt ant devel opment i n  Eng l i sh prope rty l aw dur i ng 

the seventeenth and e arly e i ght eenth centur i e s  was the 

mar r i age settlement or contrac t . Employed by many o f  Eng­

l and ' s  prope r� ie� · c l as s e s , mar r i age s e t t l ement s were s i g ­

n i f i c ant precedent s al l ow i ng mar r i ed women to own and manage 

t he i r  own real property , as we l l  as c onvey and dev i s e  i t . 

I n  Eng l and , c hance ry court s adm in i s tered the s e t t l ements , so 

those Ame r i c an c o lo n i e s  in Maryl ynn Salmon ' s  study ( South 

Carol i na , V i rg i n i a , Maryl and , and New York ) whi c h  adopted 

the Eng l i sh equ i ty l aw system al so set up chanc e ry court s . 

Up unt i l  the Revolut i on , Ame r i c an chancery court s d i d  not 

dev iat e  muc h  from t he precedent s set by Eng l i s h  marr i age 

s e t t l ement s , a l t hough they d i d  use local dec i s ions to help 

c l ar i fy the l aw .  

The c o l o n i e s  whi c h  d i d  not c reate c hanc ery court s 

model e d  a f t e r  the Eng l i s h  system somet ime s  neglected equ i t y  

law inc lud i ng marr i ag e  s e t t l ement s . Conne c t i c ut dec l i ned to 

recog n i z e  the sett lement s , and Massac huset t s  al so showed 

re luc t ance to g rant women autonomy i n  the area of prope rty 

r i g ht s . Pennsylvan i a  al lowed mar r i age s e t t l ement s , but the 

absence o f  chanc e ry courts i n  t he state caused some dec i -
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s i ons whi ch h i ndered women ' s  r i gh t s  i n  reg ards to prope rty 

settlement s . 

Unt i l  t he e i ghteenth century , few couples i n  Ame r i c a  

had marr i age s e t t l ement s .  

to a l ac k  o f  weal th 

a 

Marylynn Salmon 

in the coloni e s . 

c l as s  s t ructure 

attr i butes t h i s  

B y  mid-century i n  

beg an to evolve South Carol ina , after 

s im i l ar to Eng l and ' s  and a s l ave- based economy began to 

cont r i bute g reat wealth to some , se ttl ements we re found mo re 

frequent ly . Widows , contemp l at i ng sec ond mar r i age s ,  wanted 

espec i al l y to protect the prope rty they owned . Most o f  the 

settlements we re c reated pri o r . to marr i age o r  remarr i ag e , 

and may have even been a cond i t i on for mat r i mony . 

Although t he o r i g inal impetus for e s t abl i sh i ng mar r i age 

settlement s i n  Eng land was to secure l and and we al th f o r  the 

support o f  widows and he i rs , po s t - Revo lut i onary devel opme n t s  

i n  Ame r i c a  emphas i z ed the protec t i on o f  women ' s  prope rty 

f rom the cred i t o rs of the i r  husbands . The ec onomi c  in­

s t ab i l ity of Ame r i c an bus ine s s  i n  the n i neteenth century , a 

result o f  pan i c s  and depre s s i ons , served to re focus atten­

t i on on the r i g ht o f  women to own property separately . 

Cred i t o rs were aga i ns t  marr iage sett lement s because 

they d i s l i ked the fac t that they were denied ac c e s s  to the 

w i fe ' s  prope rty i f  he r husband were insolvent . They c l a imed 

settlements cont r i buted to i ndebtedne s s  because a hus band 

who se w i fe ' s  property was secure could always l ive on her 

i nc ome . Some s e t t l ement s we re even c reated after marr i age 
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by husbands who attempted to s ave po rt i ons o f  the i r  wealth 

from l o s s . C red i tors were very vocal i n  the i r  d i sapproval , 

however , so  s t ates pas sed l aws requ i r i ng re g i s t rat i o n  o f  

sett lement s i n  order that sec ret agreements could n o t  be 

fo rmed whi c h  might de f raud lende r s . 8 

Tennes see ' s  statute o f  1 7 9 6  reg ard i ng mar r i age s e t t l e -

ments w a s  s imi l ar . O r i g i nally enacted b y  N o r t h  Carol i na i n  

1 7 1 5  and reenac ted in 1 7 8 7 , t h e  a c t  requ i red that a l l  mar-

r i age contrac t s  o r  s e t t l ements be proven by two w i tne s s e s  

and reg i stered i n  the s ame way i n  wh i ch deeds were . Any 

c ontrac t not proven w i t h i n  s ix months of i t s  mak ing and 

reg i s tered w i th i n  one month thereafter would be vo id aga i n s t  

c red i to rs . T h e  amount o f  t he sett lement c o u l d  n o t  exceed 

the total sum of the hus band ' s  e state when he marr ied , or 

what the w i fe brought into the mar r i ag e , unl e s s  she rece ived 

a legacy or s hare o f  an estate . The s tatute , amended by 

Tenne s see leg i s l ators i n  1 8 3 1 , prov i ded that mar r i age con-

t ract s  o r  agreements could be ac knowledged at any t i me 

be fore the c l erks o f  any county , c i rcu i t , c hance ry , o r  

supreme court s . The ag reement s we re to be reg i s t e red whe re 

the hus band re s i ded and rere c o rded in t he new county o f  

res idence i f  a move o ccurred . 9  

8 Salmon , Women and the Law o f  Property ,  8 1 - 8 3 , 8 8 - 8 9 , 
9 3 - 9 5 . 

9 Edward Scott , Laws o f  the State of Tenne s see I nc l ud i ng 
Tho s e  o f  North Caro lina Now i n  Force i n  t h i s State From the 
Year 1 7 1 5  to the Year 1 8 2 0 ,  Inc lu s ive , 2 v o l s . ( Knoxv i l le : 
He i skell & B rown , 1 8 2 1 ) ,  3 3 7 - 3 8 ; Tenne s see S e s s ion Laws : 
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No mar r i age s e t t l ement s o r  contrac t s  were found i n  the 

c i rc u i t  and chance ry reco rds o f  Knox County o r  Jef ferson 

County f rom 1 8 1 0 , when c i rcu i t  courts were e s t ab l i s hed , to 

1 8 4 3 . The reason why none were found may be the s ame as 

Maryl ynn Salmon ' s  expl anat i o n  of the sc arc i t y  of marr i age 

sett lements unt i l  late i n  the · colon i al pe r iod- - a  l ack o f  

weal th . Although study o f  w i l l s  p robated i n  Knox and B l ount 

Count i e s  revealed a few weal thy fami l i e s , it is doubt ful any 

of them were as a f fluent as the fami l i e s  i n  Eng l and and 

South Caro l i na who se g reat wealth prompted such s e t t lement s . 

Salmon po i nt ed out that beque s t s  made i n  w i l l s  we re 

mo re c ommon than marr i ag e  s e t t lement s in some areas . The re 

are a few examples found in East Tenne ssee w i l l s  in wh i c h  a 

fathe r bequeathed h i s  daughter l and w i th the s t ipulat i o n  

that i t  was no t to b e  sold for he r hus band ' s  debt s , o r  w i l l s  

i n  wh i c h  t ru s t s  we re e s t ab l i shed so that the daught e r  m i ght 

use the intere s t  but not the pr i nc ipal of the money dev i sed . 

Anothe r w i l l  l i sted the prope rty that a w idow had brought 

into the mar r i ag e  and whi c h  the hu sband agreed was he rs to 

dev i s e . l O  

Par t i al research i n  t he Knox County Deed Books to 

determ i ne whe re mar r i age s e t t l ements were reg i s t e red d i s ­

c l o sed two mar r i age contrac t s , one w r i tten i n  1 8 5 3  and 

another i n  1 8 7 4 . The ag reement made i n  1 8 5 3  was brought 

Publ i c  Ac ts ( Dec . 2 0 , 1 8 3 1 ) ,  m i c ro f iche 6 0 , 1 0 8 - 1 0 . 

l O Salmon , " The Property R i ghts o f  Women , "  6 .  
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be fore the Knox County C l e rk . A complete search o f  the Knox 

County deed s , as we l l  as research into the County Court 

record s , would be needed be fore one could say conclus ively 

that no mar r i age settlement s we re made i n  these count i e s  

dur ing the early s tatehood per iod . Howeve r , i t  seems l i kely 

that if any we re found the number would be smal l .  An ex­

ami nat i o n  of deeds of two of the area ' s wealth i e s t  fam i l i e s , 

the Ramseys and the Whi te s , revealed no reco rded mar r i age 

settlement s .  

No marr i age settlement s o r  contrac t s  we re f ound i n  Knox 

and J e f f e r son Count i e s  because East Tenne s se e  d i d  not have 

the wealth assoc iated w i th a s l ave -based economy such as 

South Carol ina ' s .  Although a l l  the reco rds have no t been 

exam i ned , i t  appears that re s ident s i n  t he two count i e s  

pre fe rred to s t ipulate through w i l l s  rather than draw up 

fo rmal agreement s when set tl i ng prope rty on the i r  daught e r s . 

Furthe r study i s  needed be f o re the que s t i on o f  mar r i age 

settl ement s is  so lved . 

Conveyanc i ng statutes and marr i age settl ement s were 

prote c t ions for women who owned real prope rty . Howeve r , the 

mo st important p rope rty r i ght that mar r i ed women po s s e s sed 

was dowe r . 

Dower 

Dowe r was the po rt i o n  of he r husband ' s  e s t ate to wh i ch 

a widow was legally ent i tled . I t s  e x i s t ence c an be t raced 
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bac k to twe l fth-century Engl and , where a husband was re-

qu i red by l aw to l eave h i s  w i fe one - t h i rd of the real prop-

erty he owned when he marr ied . Mo s t  o f  the c o l o n i e s  de s i g-

nated dowe r as one - th i rd o f  l and owned by t he husband at any 

t ime dur i ng the mar r i ag e , an extens ion o f  dowe r which o r i g-

inated w i t h  t he Magna Carta i n  t he t h i rteenth century . 

Four c o l o n i e s  ( Connec t i cut , Pennsylvan i a , North Carol ina , 

and Georg i a )  prov ided t hat the one - t h i rd po rt i o n  come only 

f rom l ands owned at the t ime of the husband ' s  deat h . E l i z a-

beth Warbasse has conc luded that the probable reason f o r  the 

dev i at i on was the coloni s t s ' attempt to provide for c onvey-

ing l ands mo re e as i ly . l l  

When t he Ame r i c an c o l o n i e s  were s e t t l ed , Eng l i sh c ommon 

l aw g ranted wi dows one - t h i rd o f  the husband ' s  personal ty as 

we l l  as the real property . l 2 Dur i ng the seventeenth cen-

tury , dower prac t i c e s  c hanged so t hat Engl and and mos t  o f  

the c o l o n i e s  no long e r  endowed w idows w i t h  personal prope r-

ty . Maryland and Virg i n i a  s t i l l  al l owed w i dows dower in 

pe rsonal property , and c o l o n i al North Caro l ina al so c on-

l l E l i z abeth Bow l e s  Warbas se , The Changing Legal R ight s 
o f  Marr ied Wome n ,  1 8 0 0 - 1 8 6 1 ,  ( New York : Gar l and Publ i s h i ng , 
I nc . , 1 9 8 7 ) ,  prev iously unpubl i shed Ph . D .  d i s sertat i o n , 
Radc l i f fe C o l l e g e , 1 9 6 0 , 1 0 - 1 1 ,  1 1  ( n . 1 ) ;  Salmon , Women and 
t he Law o f  Property ,  1 4 1 , 1 6 0 . 

1 2 Persona l t y  was t he personal prope rty o f  a person : 
c lothing , j ewe l ry , money , f arm too l s , and hous eho ld furni ­
ture and goods . I n  mo s t  s tate s ,  s l aves were a l s o  catego­
r i z ed as personal ty , al though they we re c l as s i f i ed as realty 
by Vi rg i n i a  l awmakers , who reasoned that the l and would be 
use l e s s  w i thout s l aves to work i t . S almon , Women and the 
Law o f  Prope r ty ,  4 - 5 . 
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t i nued the prac t i ce through a 1 7 8 4  s t atute wh i ch prov i ded 

one - th i rd of both pe rsonal ty and real e st ate for widows , 1 3 

Tapp i ng Reeve , a Conne c t i cut j u r i s t  who began the f i rs t  l aw 

schoo l i n  Ame r i c a , d e s c r ibed the type o f  personalty whi c h  

was n o t  l i ab l e  f o r  the husband ' s  deb t s  a s  " paraphe rnal i a . " 

Th i s  cons i s ted o f  the wi fe ' s  c lothing and her bed . H e r  

j ewel ry was a l s o  paraphe rnal i a ,  but i t  could be s e i zed by 

c red i tors to pay debts i f  al l the personal e s tate had been 

sold and the re we re s t i l l  out s t and i ng b i l l s , 1 4 

The w idow ' s  dowe r i n  real property was not fee s impl e  

owne r s h i p  o f  the land , but a l i fe e s tate-- that i s , s h e  was 

ent i t l ed to use the ren t s  and pro f i t s  from the l and but not 

al lowed to s e l l  i t . The re we re no re s t r i c t i ons on fee 

s impl e  inhe r i tance o f  l and ; the l egatee could do what he or 

she c ho s e  with t he prope rty . Whi l e  the w i dow was a l i f e t ime 

tenant , the re we re usual ly regulat ions concern i ng upkeep o f  

the l and which prevented her f rom " was t i ng "  the l and by 

cutt ing i t s  trees or mining i t . Dowe r in real e state was 

exempt f rom the husband ' s  debt s i n  mo s t  of the c o l on i e s , bu t 

Pennsylvan i a  d i d  not al l ow any dowe r to w ive s o f  inso l vent 

debtor s . Tho se w i dows genera l l y  had to rely on the generos-

i ty of the i r  k i n . In South Carol ina , the l ands o f  debtors 

1 3 Salmon , Women and the Law o f  Prope r ty ,  1 4 7 - 1 5 1 ; 
Haywood and Cobbs , " Dowe r , "  7 7 . 

1 4 Tapp ing Reeve , The Law o f  Baron and Femme , o f  Parent 
and C h i l d ,  Guard i an and Ward , Master and Servant , and o f  the 
Powe rs o f  Courts of Chance ry ,  2 nd ed . ( Burl ington , Vermont : 
Chauncey Goodr i c h , 1 8 4 6 ) ,  3 7 - 3 8 . 
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were sold and the widows ' share , a cash payment , was appor-

t i oned a f t e r  a l l  debts were s at i s f i ed . A f t e r  t he Revolu-

t ion , the appearance of  re l i e f  organ i z at ions f o r  w idows in 

many states at t e s ted to the fact that some women were unable 

to suppo rt themselves on the i r  dower shares and needed 

publ i c  as s i s tance , l S  

When Tenne s see was admi t ted to the Union i n  1 7 9 6 , the 

s t ate adopted the 1 7 8 4  North Caro l i na statute conc e rn i ng 

dowe r . W i dows were a l l owed a l i fe e s t at e  i n  one - th i rd o f  

the l and wh i c h  the i r  husbands owned a t  death ; any conveyan­

c e s  made by a husband in an attempt to de f raud h i s  w i fe o f  

her dowe r were t o  be t reated a s  i f  t hey had no t been made . 

The husband ' s  dwel l ing , outbu i ld i ng s , and o t he r  improvement s 

were i nc luded i n  the dower port i o n  as we l l  as one - th i rd o f  

h i s  personal ty . I f  there were mo re than two c h i ldren , the 

w i fe would rec e ive a c h i l d ' s  share o f  personal prope rty . 

The widow ' s  pe t i t ion f o r  dower was to be f i led i n  the c ourt 

of pleas and quarter s e s s i ons , which would then appo i nt a 

j u ry o f  twe lve f reeholders to '' a l l o t  and s e t  o f f "  the dowe r . 

Dower pet i t i ons we re o r i g i nal l y  f i led i n  county court s , but 

when c i rcu i t  court s were e st ab l i shed in 1 8 1 0  w i dows ' re-

que s t s  could al so be f i led i n  t hem , l & 

1 5 Salmon , Women and the L aw o f  Prope rtY , 1 4 3 , 1 6 3 , 
1 6 9 , 1 8 4 . 

1 6 Haywood and Cobbs , " Dowe r , " 7 7 . 
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An 1 8 1 3  s tatute a l lowed w i dows o f  i n t e s t at e s  one year ' s  

suppo rt i n  c rops and prov i s ions f rom the es tate . Any l ive-

stock , farm t o o l s , or s l aves nec e s sary to ra i se the c rops 

and s e l l  them c ould be used . The year ' s  p rov i s ions were 

exempt f rom se i zure by c red i t o rs j howeve r ,  the rema inde r  o f  

the c rop was no t exempt i f  a c re d i t o r  had obta i ned a judg-

ment aga i n s t  the husband whi l e  he was l iv i ng . An 1 8 3 7  

amendment t o  the l aw repealed i t s  thi rd sec t i on deal i ng w i th 

c red i to r s , apparently denyi ng them the r i ght t o  c o l le c t  any 

o f  the widow ' s  c rop . 1 7 

I n  1 8 2 3 , l e g i s lators expanded the r i gh t s  o f  widows by 

allowing them dowe r out o f  the i r  husband ' s  equ i table e s tates 

i n  land as we l l  as the i r  l e g al e stat es . Th i s  then meant 

that the w i dowed daught e r - i n - l aw o f  a man who had intended 

to g ive h i s son t i t l e  to l and be fore h i s  own death would 

s t i l l  be ent i t l ed to dowe r i n  the l and . 1 8  

A j ury o f  twelve men to appo r t i o n  the dowe r mu st have 

p roved cumbe rsome j the leg i sl ature reduced the numbe r  to 

f ive f reeho lders in 1 8 2 7 . At the same General As semb l y , the 

share of personal ty for c h i l d l e s s  widows was i nc reased to 

one-hal f .  Two months a f t e r  the establ i shment o f  chance ry 

1 7 Tenne s s e e  Se s s i o n  Laws ( Nov . 1 6 , 1 8 1 3 ) ,  m i c r o f iche 
1 7 ,  1 5 9 - 6 1 ; Tenne s see Se s s i o n  Law : Publ ic Ac t s  ( Dec . 2 8 , 
1 8 3 7 ) ,  m i c ro f i che 7 7 , 3 7 - 3 8 . 

1 8 Tenne s see S e s s ion Laws : Publ ic Ac t s  ( Nov . 2 2 , 1 8 2 3 ) ,  
m i c ro f i c he 3 5 , 4 6 - 4 7 . 
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court s i n  Dec embe r ,  1 8 3 5 , · the j u r i sd i c t i on f o r  dower was 

extended to them , 1 9 

The w i dows ' dowe r pe t i t i ons included i n  the study are 

f rom the c i rc u i t  and chance ry courts o f  Knox and J e f f e rson 

c ount i e s . Because the re i s  only one dowe r pe t i t i o n  p r i o r  to 

1 8 3 6 , mo s t  w i dows i n  the early years mus t  have pet i t i oned 

c ounty court to have the i r  dowe r appo r t i o ned ; county court 

record s  we re not researched f o r  thi s thes i s . I n  the two 

count i e s  the re are t h i rty - s ix pet i t ions from 1 8 3 6 - 1 8 4 3 . 

Knox Count i ans pre ferred to f i l e  the maj o r i ty o f  the i r  

pe t i t ions ( s ixteen ) i n  chance ry court , whi l e Je f fe r s o n  

County w i dows f i led more pet i t i ons ( ten ) i n  c i rc u i t  court . 2 0  

E l i z abeth Evans was d i spleased w i t h  the dowe r laid o f f  

by · county court i n  1 8 1 6  s o  she appealed t o  the Knox County 

C i rc u i t  Court . Det ai l s  o f  the case are s c ant , but she was 

apparently sat i s f ied w i t h  the dowe r set as ide by the c i rc u i t  

court j ury f o r  the re i s  n o  further ment ion o f  he r i n  the 

minute s . The earl i e s t  dowe r pe t i t ion f i led i n  J e f f e rson 

1 9 Tenne s s ee Se s s i o n  Laws : 
and Oct . 2 6 , 1 8 2 7 ) ,  m i c ro f ic he 
Laws : Publ i c  Ac t s  ( Fe b ruary 2 0 , 

Publ ic Ac t s  ( Oc t . 2 ,  1 8 2 7  
4 9 , 7 ,  1 2 ; Tenne s see Se s s i o n  
1 8 3 6 ) , m i c ro f iche 7 1 , 9 0 . 

2 0 Knox County C i rcu i t  Court minutes are i n  vo lume s 1 - 5 , 
1 8 1 0 - 1 8 4 3 , m i c ro f ilm ree l s  I - 5  through I - 8 . Knox County 
Chancery Court minute s are in volume s A-B , 1 8 3 2 - 1 8 5 0 , 
micro f i l m  reel H- 1 0 1 -M .  Al l the above records are i n  the 
Knox County Archive s . Je f ferson County C i rc u i t  Court 
minutes are i n  unnumbe red volume s , 1 8 1 0 - 1 8 4 3  ( re c o rds are 
m i s s ing f rom 1 8 1 6  to 1 8 2 6 , and from 1 8 2 8  to 1 8 3 1 ) ,  m i c ro f i l m  
ree l s  7 ,  1 1 ,  1 2 . J e f f e rson County Chanc e ry Court m i nut e s  
are i n  unnumbered volume s , 1 8 3 6 - 1 8 4 3 , m i c ro f i l m  reel 1 .  
Je f ferson County rec o rds are part o f  the McClung H i s t o r ical 
Collec t i o n  at the East Tenne s see H i s t o r i cal Cente r . 
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County ' s  C i rcuit Court i s  comp l i cated due both to the nature 

o f  the case and to two re l ated case s , one in chanc e ry court , 

f i l ed a year a f t e r  i t . The de ta i l s  o f  t he c ase are rec on-

s t ructed as ac curate ly as c an be d e t e rm i ned . I t  appears 

that Cathe r i ne Smith was the w idow o f  W i l l i am Jarni gan but 

had remarr i e d . I n  the o r i g i nal document f i l e d  in Ap r i l , 

1 8 3 6 , Cathe r i ne and Jacob Smi th pet i t i oned the court to 

" al l ot and set apart " dowe r f rom l and i n  wh i c h  she was a 

tenant i n  common w i t h  four others , includ i ng Martha Jarn-

i g an . Martha , who appl i e d  f o r  dower i n  1 8 3 7 , was the w idow 

o f  Che sley Jarni g an , e i ther a son or brothe r o f  W i l l i am ,  

Cathe r ine ' s  forme r husband . I n  a rel ated case W i l l i am ' s 

admi n i s t rator reque sted the l and be sold to pay o f f  debt s . 

Norma l l y  dowe r appo r t i onment took only a few months , but 

t h i s  case was not settled for ove r three years . Both Cath-

e r ine and Martha rece i ved dowe r f rom the l and and the re -

mainde r was sold , 2 1  

Mo st o f  the pet i t i ons are s im i l ar to that o f  S u s an 

B r i ght who a s ked the Knox C i rc u i t  Court i n  October o f  1 8 3 6  

to lay o f f  he r dowe r from the e state o f  John B r i ght . The 

2 1 Knox C i rc u i t  M i nute Book , vol . 1 ,  m i c ro f i l m  reel I - 5 , 
2 7 7 , 2 8 3 ; J e f ferson C i rc u i t  M i nute Book , Apr . 1 8 3 6 -Aug . 1 8 3 9  
( no vol . no .  ) ,  micro f i l m  reel 1 1 , ( no page no s . ) ;  J e f ferson 
Chancery M i nute Book , Apr . -Oct . 1 8 3 7  ( no vol . no . ) , m i c ro­
f i lm reel 1 ,  2 6 - 2 7 ,  4 0 -4 2 . Je f fe rson County records , both 
c i rcu i t  and c hancery , contain muc h  more i n f o rmat ion about 
pet i t ions than t he Knox County data . A l t hough not inc luded 
for t h i s part i c u l ar c ase , t he minutes for s ome o f  the dowe r 
pet i t i ons contain mini ature maps o f  the l and along w i t h  
de tai led d e s c r ipt ions , acreage amount s ,  and property value s . 
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commi ss i oners reported a month later that f ive hundred acres 

we re al lotted to the w idow and that when the personalty was 

sold she would rec e ive money equal to he r share of i t . 

Rachel B i rc h f i e l d  and Mary Landrum o f  J e f ferson County 

pet i t i oned the c i rc u i t  court for dowe r , one w i dow in Apr i l  

and the othe r i n  August o f  1 84 0 . B y  the Dec embe r t e rm o f  

court when the commi s s i oners reported , the l ands f o r  each 

had been set as ide , 2 2  

The case o f  Sarah Mont gome ry in Knox Chanc ery Court i s  

ev idence that some widows were l e f t  i n  f i nanc i a l  t rouble by 

the death of the i r  hus band s . Case reco rds l i s ted S arah as a 

paupe r who was unable to a f fo rd l e g al counse l . H e r  husband , 

J ame s Montgome ry ,  l e f t  a w i l l  w i t h  S arah as executrix but 

w i thout suf f i c i e nt funds or p rov i s ions f o r  her suppo rt . She 

reque s ted dowe r i n  2 5 0  ac res that her s tepdaughte r , Elene r  

Montgomery Steel , c l ai med . None o f  the part i culars are 

known , but the court ruled she was not ent i t l ed to dowe r in 

the l and and d i smi s sed the case . I n  ano ther case i t  was 

nec es sary t o  s e l l  bo th l and and s l aves to sat i s fy Dav i d  

Bell ' s  debt s , but the c hanc e l l o r  made sure that B e l l ' s  wi dow 

reta i ned he r dowe r lands in s p i te o f  the fact that the othe r  

he i r s  l o s t  the i r  i nhe r i t ance s , 2 3 

2 2 Knox C i rc u i t  M i nute Book , vol . 3 ,  m i c ro f i lm reel I - 6 , 
5 6 3 , 5 9 1 - 9 2 ; Je f ferson C i rcu i t  M i nute Book , Apr . - Dec . 1 8 4 0  
( no vo l .  no ) ,  m i c ro f i lm reel 1 1 ,  ( no page no s . ) , 

2 3 Knox Chance ry M i nute Boo k , vo l . A ,  m i c ro f i lm reel H-
1 0 1 -M ,  2 2 1 , 2 5 5 , 2 8 0 , 3 3 4 ; Knox Chancery Rule Docket , docket 
2 0 9 , m i c ro f i lm reel 5 ,  1 9 2 , 2 4 7 ,  2 9 1 , 3 0 4 , 3 3 2 . 
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W i l l i am Faub ion owned three thousand ac res and l e f t  a 

nuncupat i v e  { o ral ) w i l l  leav i ng e ach o f  ten he i rs acreage 

equal to $ 1 , 3 3 1 . Ro seannah , his w i dow , reque sted dowe r and 

three hundred acres were appo r t i oned for her , 2 4 I t  i s  

unclear why she rec e i ved a frac t i o n  o f  the l and when she was 

legally ent i t l ed to one - t h i rd of i t . Unknown f ac t s  prevent 

an accurate as s e s sment of the case--perhaps Ro seannah f e l t  

s h e  was unable to manage mo re than three hundred ac re s , o r  

s ince some o f  t h e  sons appear to b e  minors , pe rhaps she knew 

she would a l s o  manage the i r  propert i e s . Although publ i shed 

in 1 8 5 8 , The Code of Tenne s see may o f fe r  anot he r  exp l ana-

t i on . Acc o rd i ng to i t , comm i s s i o ners who appo rt i o ned dowe r 

d i d  not have to a s s ign the w idow one - t h i rd o f  each trac t o f  

l and owned , " but [ could ] make the as s i gnment , accord i ng to 

qua l i t y  and quant i t y , i n  such manner as [ would ] g ive he r 

one- t h i rd i n  value o f  t he who l e  e state . " 2 5 S i nce no value 

was reco rded for the acreage part i t ioned for Ro seannah , he r 

tract may have been wo rth mo re than the other t r ac t s . 

Tenne s see , f o l l ow i ng the example o f  North Caro l i na , 

allowed widows one - t h i rd o f  both realty and pe rsonal ty . The 

dower in real p roperty was subt rac t ed f rom l ands owned by 

the husband at the t ime o f  h i s death . Thi rty- seven dowe r 

pet i t i o ns were f i led i n  the c i rc u i t  and chanc e ry court s o f  

2 4 Je f ferson Chancery M i nute Boo k , Dec . 1 8 3 9  - Jun . 1 8 4 0  
( no vo l . no . ) ,  m i c ro f i l m  reel 1 ,  1 1 6 , 1 3 5 - 3 6 . 

2 5 Return J ,  M e i g s  and W i l l i am F .  Coope r , eds . , The Code 
of Tenne s see Enac ted by the General Assembly of 1 8 5 7 - ' 8  
( Nashv i l l e : E .  G .  Eastman & Co . ,  1 8 5 8 ) .  
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Knox and Je f fe r s o n  Count i e s . Date o f  f i l i ng beg an i n  1 8 3 6  

w i th one except i o n , an 1 8 1 6  appeal f rom Knox County Court . 

Although widows after 1 8 1 0  were perm i t t ed to f i le the i r  

dower pet i t i ons i n  e i ther c i rcu i t  o r  county court s , Knox and 

J e f f e rson County rel i c t s  mus t  have pre fe rred to f i l e  them i n  

county court . The fact that t h e  maj o r i ty o f  pe t i t i ons were 

s e t t l ed qu i ckly and w i thout cont rove rsy is e v i dence of the 

regard i n  which the widow ' s  share was he l d  by both commun i ty 

and court . No one doubted a widow ' s  r i ght to dower . Oc-

c as i o nal l y , unusual c i rcumstanc e s  made the c a s e s  mo re d i f ­

f i cul t  t o  solve a s  i n  the dowe r pet i t ions o f  Cathe r i ne S m i th 

and Martha Jarni g an--but the se were except ions . I n  one o f  

the case s , i t  appears that the widow rece ived l e s s  than she 

was l e g al l y  ent i tled to rec e ive . One c an only as sume that 

she was s at i s f i ed w i t h  the case ' s  d i spo s i t i on , fo r mo s t  

certainl y , had she obj ected t h e  court would have suppo rted 

he r .  

Dur i ng thi s pe r i od , dower was the mo s t  i mportant pro­

perty r i ght to which a mar r i ed woman was ent i t l ed . I n  the 

count i e s  stud ied there i s  ev idence that some women enj oyed 

an el evated status w i t h i n  the i r  househo l d s , f o r  the i r  hus ­

bands ' w i l l s  l e f t  them more than t h e  one - t h i rd dowe r share . 
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Chapter I V  

INHERITANCE 

Whe reas w i l l s  and t e s t ament s which ought t o  
b e  t h e  mo s t  so lemn and b e s t  cons i de red a c t  o f  a 
man ' s  l i fe ,  are , in too many i ns t anc e s , the mos t  
i nd i sc reet from weakne s s  o f  body and mind , and the 
undue i n fluence of tho se about them , and from an 
omi s s i on o f  due ce remon i e s , the t rue i ntent ions o f  
the t e s tator are frustrated , and i n j u s t i c e  done t o  
those f o r  whom he meant spe c i al l y  t o  prov ide , 

1 

The preceding statute concern ing w i l l s  was e nac ted by 

the North Caro l i na Gene ral As semb l y  in 1 7 8 4 , and l ater adop-

ted by Te nne ssee ' s  l e g i s l ature immed iate l y  a f t e r  statehood 

i n  1 7 9 6 . The act stated that a w i l l  mus t  be w r i t t e n  and 
f '·/.:�{� •• 

s i gned by the t e st�to r , as  we l l  as subscr ibed by two w i t -

nesse s , in o rd e r  f o r  i t  t o  b e  a l egal document wh i c h  con-

veyed l and , dwe l l i ng s , and o ther prope rty to one ' s  he i r s . 

The act d i d  al l ow another person t o  t r an s c r i be t he w i l l  i f  

i t  was done i n  the t e st ato r ' s  presenc e . Unw i tnessed t e s t a-

ment s found among the papers o f  a deceased person were al so 

l egal i f  three " c red i table "  w i tnesses att e s ted i n  court to 

the authent i c i ty of  the handwr i t i ng and the val i d i t y  of  the 

w i l l . The statute prov ided for sudden i l l ne s se s , such as 

that of a t rave l e r  overcome by s ickne s s  on a j ourney , by 

al l ow ing nuncupat i ve ( o ral ) w i l l s .  H oweve r ,  there we re 

! Haywood and Cobbs , " W i l l s , "  3 7 3 - 7 4 . 
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certain cond i t i ons which mus t  be me t f o r  these w i l l s  to be 

val id : ( 1 )  the e s tate c ould not exc eed $ 2 5 0 unl e s s  the w i l l  

was w i tne s sed by two persons present a t  i t s  making ; ( 2 )  

unl e s s  w r i t ten down w i t h i n  ten days , t he w i l l  mu s t  be proved 

i n  c ourt w i th i n  s ix months a f t e r  be ing made ; ( 3 )  the w i l l  

could no t b e  proven unt i l  the w i dow and / o r  next o f  k i n  was 

cal l ed to cont e s t  i f  they so de s i red . A l l  w i l l s  we re to be 

probated in the Court of Pleas and Quarter S e s s ions ( County 

Court ) .  

H i s t o r i an Lo i s  Green Carr has argued t hat " dec i s i ons 

for t rans fe r r i ng prope rty f rom one gene rat i o n  to the next 

are fundamental to the economi c and soc ial organ i z a t i o n  o f  

any soc i ety . " 2 T h i s  thes i s , there fore , stud i e s  w i l l s  w r i t -

t e n  du r ing Tenne s see ' s  t e r r i t o r i al and early statehood per-

iod i n  o rd�r to make some i n f e renc e s  conc e rn i ng women ' s  

legal status dur i ng that pe r i od . The analys i s  inc lude s the 

numbe r o f  femal e w i l l s  wri tten , execu t r i c e s  and femal e w i t -

ne s se s , women · rece iv ing dev i s e s  o f  l and , and w idows rec e iv-

i ng more than dowe r .  

The w i l l s  examined i n  t h i s  the s i s  were o r i g inally f i l ed 

f o r  probate i n  two East Tenne s see count i e s , Knox and Bl ount , 

in the i r  respect ive court hou s e s  located in Knoxv i l l e  and 

Maryv i l l e . W i l l s  inc l uded i n  the study were a l l  w r i t t e n  o r  

2 Lo i s  Green Carr , " I nhe r i t ance i n  the C o l o n i al Che sa­
peake " i n  Women i n  the Age o f  the Ameri can Revolut i o n , ed . 
Ronal d H o f fman and Pet e r  J ,  Al bert ( Charl o t t e sv i l l e : Uni ted 
S tate s Cap i to l  H i stori cal Soc iety by The Univer s i ty Pre s s  o f  
V i rg i ni a ,  1 9 8 9 ) ,  1 5 5 . 
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probated by December , 1 8 4 3 , when members o f  the Tenne s see 

l e g i s l ature f i rs t  introduced mar r i ed women ' s  prope rty l aws . J  

Four o f  the w i l l s  from Knox County predate i t s  found i ng 

i n  1 7 9 2 . The w i l l  o f  Job P r i ce was w r i t ten i n  1 7 8 7  i n  Geo r -

g i a ,  al though Job appears to have been a Knox County re s i -

dent i n  1 8 0 6  when the w i l l  was probated . The w i l l  o f  Nanc y 

Kennedy ( 1 8 3 6 ) ,  al so wri t ten i n  Georg i a , i s  included w i th 

the study because i t  was f i led i n  Knox Count y . I t  i s  un-

c l ear whether Nancy l ived in Knox County at the t i me of he r 

death , al though some o f  her mar r i ed c h i ldren probably d i d , 

and part o f  the l and dev i sed i n  he r w i l l  was on the H iwassee 

River i n  McM i nn County . She i s  included al s o  because wom-

en ' s  t e s t amen t s  c ompr i se such a sma l l  part ( 7 . 7 5 percent ) o f  

the w i l l s  that any ins i ght into the reasons tho se few women 

l e ft w i l l s  i s  welcome . 4  

The earl i e s t  B lount County w i l l s  are dated 1 7 9 5 , a l -

though a n  earl i e r  w i l l  has b e e n  excl uded . John Paxton ' s  

w i l l , w r i t ten and probated i n  1 7 8 7  i n  Roc kb r idge County , 

V i rg in i a , was evident l y  f i l ed i n  Bl ount County i n  1 8 0 8  be-

cause o f  its beque s t  to three g randsons , res idents of the 

3 Knox County w i l l s , 1 7 8 7 - 1 8 4 3 , are in E s tate Books , 
vo l s . 0 - 8 , m i c ro f i lm ree l s  1 - 3  i n  the Knox County Arc h i ve s . 
Bl ount County w i l l s  were t ransc r i bed i n  1 8 6 9  from al l rec ­
o rds n o t  de s t royed by a courthouse f i re into W i l l s , vol . 1 .  
A m i c ro f i lm copy , reel 1 3 9 , i s  part o f  the C a l v i n  M .  McC l ung 
H i s t o r i c al C o l l ec t ion . Both the Archi v e s  and the H i s t o r ical 
C o l l ec t i o n  are housed in the East Tennes see H i st o r i cal 
Center i n  Knoxv i l l e . 

4 Knox County Estate Books , vol . 1 ,  m i c ro f i l m  reel 1 ,  
1 9 4 - 9 5 ; vol . 6 ,  m i c ro f i lm reel 3 ,  1 2 7 - 2 8 . 

7 4  



county f o r  l e s s  than a year . Jame s , John , and Ro bert Hou s ­

t o n  each rec e ived hal f - ac re l o t s  adj o i n i ng t h e  town o f  Lex­

ington , V i rg in i a . Th i s  assoc iat i on i s  not c l o s e  enough to 

include Paxton w i th the o the r Blount County w i l l s . s 

I n  Knox County , the 3 4 9  w i l l s  ( 3 2 2  mal e and 2 7  femal e ) 

that are part o f  the study are cop i ed , along w i th e s tate 

i nvent o r i e s  and sales and reco rds of adm i n i s t rat i on , i n  the 

es tate books in chrono l og i c al o rder beg i nning w i th the Jul y 

s e s s i o n , 1 7 9 2 . Each w i l l  has a probat� date ; howeve r ,  f o r  

purpo ses o f  thi s study , the s i g n i f i c ant date i s  t h e  d a t e  o f  

i t s  w r i t i ng . The e i ght undated documents are i nc luded by 

the i r  probate date . I n  the great maj o r i ty o f  c a s e s  w i th two 

known date s , only a few months separated the two . Knox 

County arc h i v i st s  be l i eve that the c o l le c t i o n  is comp lete 

because no d i s aster ever occurred at the courthou se i n  Knox­

v i l le ; maj o r  f i res and floods account f o r  lost rec o rds i n  

many o f  t h e  e a r l y  courthou s e s . 

Bl ount County ' s  courthouse s u f f e red such a l o s s , a l ­

though the numbe r o f  records which we re de s t royed i s  un­

known . Thi s researche r is incl i ned to bel i eve that the 

numbe r is sma l l  bec ause 2 1 9  w i l l s  ( 2 0 2  mal e  and 1 7  f emal e ) 

we re w r i tten dur ing the pe r i od stud i ed . The w i l l s  were 

copied i n  volume one , i n  mos t l y  alphabe t i cal o rde r , w i t h  no 

estate sett lement s or i nvent o r i e s  i nc o rporated . Probate 

5 B lount County W i l l s , val . 1 ,  micro f i lm reel 1 3 9 , 1 1 8 -
1 9 . 
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dates are not g i ven , so no w i l l  i s  i nc luded unl e s s  the date 

of its w r i t i ng is cons i stent w i th the dates of the s tudy . 

Consequent ly , no undated w i l l s  are i nc l uded i n  the Blount 

County researc h . 

Tabl e 2 shows the numbe r o f  w i l l s  w r i t t e n  i n  each coun-

ty , the number of femal e w i l l s  made , and f emale w i l l s  as a 

pe rcentage o f  al l w i l l s  probated f o r  each decade beg i nn i ng 

w i th 1 7 8 7  ( date o f  the earl i e st w i l l ) and cont i nu i ng through 

1 8 4 3 . 

I t  i s  s ig n i f i cant that w i l l s  were w r i tten by women i n  

the earl i e s t  dec ades o f  each county . I n  Knox County , Phi l a-

delph i a  Gr i l l s  wrote he r w i l l  i n  August o f  1 7 8 9 , add i ng a 

c od i c i l  to the w i l l  two months l at e r . Ph i l adelph i a  was a 

Table 2 

WILLS 

KNOX COUNTY BLOUNT COUNTY 

DECADE WILLS FEMALE FEMALE WILLS FEMALE FEMALE 
% % 

1 7 8 7 -17 8 9  4 1 2 5 . 0  0 0 0 . 0  

17 9 0 - 1 7 9 9  2 7  0 o . o  6 1 1 6 . 7  

1 8 0 0 - 1 8 0 9  5 0  2 4 . 0  2 1  0 0 . 0  

1 8 1 0 - 1 8 1 9 6 9  6 8 . 7  3 9  4 1 0 . 3  

1 8 2 0 - 1 8 2 9  7 7  5 6 . 5  5 6  1 1 . 8  

1 8 3 0 - 1 8 3 9  8 7  1 0  11 . 5  6 8  2 2 . 9  

1 8 4 0- 1 8 4 3  3 5  3 8 . 6  2 9  9 3 1 . 0  

Tot a l s  3 4 9  2 7  7 . 7 4 2 1 9  1 7  7 . 7 6 
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we l l - to-do woman who owned s ix adul t Negro s l av e s  and f ive 

s l ave c h i ldren . She d i rected that the se s l aves should be 

sold and the proceeds d i v ided equally among he r two sons and 

three mar r i ed daughte r s . Acco rd i ng to c ourt rec o rds , Phi l a-

delphi a ' s  w i l l  was not probated unt i l  he r husband , John 

G r i l l s , wrote a l e t t e r  acknowl edging t hat the s l ave s we re 

he rs to dev i se and enc l o sed a b i l l  o f  sal e prov i ng the fac t . 

B l ount County ' s  earl i e s t  f emal e w i l l  i s  that o f  Sarah McCar-

tee who se husband ' s  w i l l  i s  one o f  the Knox County rec o rd s , 

probably due to chang i n g  county l ines i n  1 7 9 5 . 6 

Table 3 combines the Knox County/Blount County sta-

t i st ic s . Fur the r analys i s  uses these comb i ned total s be -

c ause the l arge r number prov ides a mo re ac curate data base , 

and enabl e s  the h i s t o r i an to s tudy cont i nu i ty and change 

over t i me i n  the reg ion . 

H i st o r i ans w r i t ing about other sec t i ons o f  the country 

dur ing t he c o l o n i al pe r i od have s t ated that mo s t  prope rty 

owne rs d i ed inte state , w i t h  only one - f i fth to one-hal f o f  

them l eav i ng w i l l s . 7  No mo rta l i ty schedul e s  are ava i l able 

6 Knox County Estate Boo k , 
1 1 5 - 1 7 ;  Bl ount County W i l l s ,  
2 1 0- 1 1 . 

vo l . 0 ,  m i c ro f i lm ree l 1 ,  
vol . 1 ,  m i c ro f i lm reel 1 3 9 , 

' Gl o r i a  Mai n , " Probate Rec o rd s  as a Source fo r Early 
Ame r i c an H i st o ry , " WMQ , 3 rd ser . XXX I I ( 1 9 7 5 ) ,  9 1 ; Dav i d  E .  
Narrett ,  " Men ' s  W i l l s  and Women ' s  Prope rty R i ght s in Col on­
i al New Yo rk , " and Lo i s  Green Carr , " I nhe r i t ance i n  the 
Colonial Che s apeake " i n ' Women i n  the Age o f  the Ame r i c an 
Revo lut i o n , ed . Ronald Ho f fman and Pete r J .  Albert ( Char­
l o t t e sv i l l e : Un ited States C ap i tol H i sto r i c al Soc i ety by The 
Un ive r s i ty P re s s  of V i rg in i a , 1 9 8 9 ) ,  9 7 , 1 5 6 . 
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Table 3 

TOTAL WILLS : KNOX AND BLOUNT COUNTIES 

DECADE WILLS FEMALE % FEMALE 

1 7 8 7 - 1 7 8 9  4 1 2 5 . 0  

1 7 9 0 - 17 9 9  3 3  1 3 . 0  

1 8 0 0- 1 8 0 9  7 1  2 2 . 8  

18 1 0 - 1 8 1 9  1 0 8  1 0  9 . 3  

1 8 2 0 - 18 2 9  1 3 4  6 4 . 5  

1 8 3 0 - 1 8 3 9  1 5 4  1 2  7 . 8  

1 8 4 0 - 1 8 4 3  6 4  1 2  18 . 8  

Totals 5 68 4 4  7 . 7 5 

for the early pe r i od o f  Tenne ssee , so there can be no com­

par i son of the numbe r of dec edents and those dy ing t e s tate 

to determ i ne the pe rcentage who l e f t  w i l l s . Howeve r , in 

Tenne s see , the dates of the w i l l s  and the i r  probate dates 

we re usual ly qu i te c l ose . I t  appears that Tenne s seans o f  

the l ate e i ghteenth century and early n i ne teenth century d i d  

no t put i n  wr i t ing how they i ntended to dev i se the i r  prope r-

ty unt i l  death was i mm i nent . Thi s  fact can al so part i a l l y  

account f o r  the low number o f  w i l l s . A person may have 

intended to w r i t e  a w i l l , but mi ght have d i ed be fore ac tual ­

ly wr i t i ng i t . The sma l l  numbe r o f  nuncupat ive w i l l s  ( sev­

en ) sugg e s t s  that many we re no t aware of the le gal i t y  o f  

o ral w i l l s . 

The f i gures in Table 4 show w i l l s  in whi c h  women we re 

named to exeeute an e state . Occas ional ly a w i l l  d i d  not 

name an execut o r ; if the w idow o r  daughter was de s i gnated by 
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Table 4 

EXECUTRICES / FEMALE WITNESSES : KNOX AND BLOUNT COUNTIES 

DECADE N WILLS EXECUTRICES % WITNESSES % 

1 7 8 7 - 1 7 8 9  4 1 2 5 . 0  1 2 5 . 0  

1 7 9 0 - 1 7 9 9  3 3  1 7  5 1 . 5  3 9 . 1  

1 8 0 0 - 18 0 9  7 1  2 9  4 0 . 8  1 3  1 8 . 3  

18 1 0 - 1 8 19 1 0 8  3 3  3 0 . 5  6 5 . 6  

1 8 2 0 - 18 2 9  1 3 4  3 6  2 6 . 9  7 5 . 2  

18 3 0- 18 3 9  154 34 2 2 . 1  5 3 . 2  

1 8 4 0- 18 4 3  6 4  9 1 4 . 1  0 o . o  

Totals 5 6 8  159 2 8 . 0  3 5  6 . 2  

the Probate Court , the se w i l l s  are counted as i f  an execu-

t r ix had been named in the document . When analyz i ng the 

numbers for each decade , one no t i c e s  that tes tators in the 

early years were more l i kely to name a woman to adii\:l;-ni s ter 

the i r  e states than in the l ater years . S ince mo s t  t e s tators 

were men ,  doe s thi s mean that as t ime passed men f e l t  the i r  

w ives were l e s s  compe tent t o  hand l e  the i r  e s tate s ?  

G l o r i a  M a i n  addre ssed th i s  que s t i on i n  h e r  study o f  

w i l l s  i n  rural Mas s achusetts during the late c o l o n i al pe r i -

od . Mai n  found that wives were l e s s  l i ke ly to be named as 

execut r i c e s  i n  the e i ghteenth century as compared w i th the 

seventeenth century . Howeve r , Main was able to determ i ne 

the ages o f  the te stators and conc l uded that as the popula-

t i on aged , men who were older were more he s i tant to name 
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w i v e s  who were also older to adm i n i ster t he i r  e states . Age , 

then , rathe r than gender was the impo rtant var i abl e . s  

Ages o f  the Knox County and Bl ount County t e s t ators are 

not ava i l able for t h i s  study . One mi ght spec u l ate that 

testators i n  the earl i e r  years we re younge r  bec au s e  the area 

was i n  the pro c e s s  of be ing settled . A c l o s e  exami nat i o n  o f  

the ten ye ars i n  which over hal f the w i l l s  wri tten named a 

woman to adm i n i ster the e state prov ide s some c l ue s . W i thout 

knowl edge of the testator ' s  ages , one c an only conj ecture 

that Mathi as Sharp , who has a married daught e r , El i z abeth 

H i nds , is ove r forty- f ive . The ages of Lame s McCartee and 

Sarah McCartee , h i s  wi fe and execut r i x  who wrote he r own 

t e stament three years l ate r , are eas i e r  to gue s s  when one 

stud i e s  both w i l l s . Granddaughter Mary McCart ee was named 

as execut r i x  o f  Sarah ' s  e state , so the e l d e r  McCartees were 

probabl y i n  the i r  s ix t i e s  when they wrote w i l l s . L i kewi se , 

Robert Chapman , who g ave h i s  wi fe absolute c ontrol over h i s  

e state i n  o rder t o  ra i s e  h i s  c h i ldren , was probabl y a youn-

g e r  man . Us i ng the above c r i te r i a , f ive w i l l s  name mar r i ed 

chi ldren ( parent s po s s ibly over forty- f ive ) ,  e i g ht w i l l s  

l i st m i no r  c h i ldren ( parent s probably younge r ) , and four 

B Glo r i a  L .  Mai n , " W idows i n  Rural Mas s ac hu s e t t s  on the 
Eve o f  the Revolut ion"  i n  Women i n  the Age of the Ame r i c an 
Revolut ion , ed . Ronald Ho f fman and Peter J .  Albert ( Char­
lottesv i l l e : Uni ted States C ap i t o l  H i s t o r i c al Soc i e ty by the 
Unive r s i ty Pre s s  o f  V i rg i n i a ,  1 9 8 9 ) ,  7 0 - 7 7 . 
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w i l l s  have sons old enough to farm o r  be named as executo rs 

( parent s may/may not be over fo rty- f ive ) . 9 

Comparing t he above dec ade w i t h  the l as t  four ye ars o f  

the study seems t o  c on f i rm Ma i n ' s  f i nd i ng s . Two testators , 

Ann Bl ackwel l  and S imon S hee rod , l e f t  the i r  daughte r s  i n  

s o l e  cont rol o f  the i r  e s tate s , and a thi rd , Thomas Hunt e r , .  

named h i s daughter as a c o - execut o r . Pet e r  Monge r  d i d  not 

name anyone to execute h i s  es tate , so  h i s  daught e r  was ap-

po inted by the court a f t e r  h i s  w i fe dec l i ned to s e rve . I n  

the two w i l l s  w h i c h  ment i o ned m i nor chi ldren , John Mart i n  

also had sons o l d  enough t o  b e  named as executors and he lp 

the i r  mo the r  dec i de whe ther the l and s hould be sold . Two 

add i t i onal w i l l s  ment i oned seve ral marr i ed daughte rs . I n  

t h e  f inal 

' �'��t\ 
w i l l , i t  i s  impo s s ible to e s t imate the age o f  the 

a.ing le daughter who i nhe r i ted hal f the l iv e s t o c k . O f  the 

n i ne w i l l s  surveyed , s ix w i l l s  ( seven i f  John Mart i n  i s  

counted ) we re probabl y made by older testators . One w i l l  

was made b y  a young man , and one te stator ' s  age was impo s -

s ible to e s t i mate . S i nc e  the s e  s t at i s t i c s  show o l der t e s -

tators , i t  seems reasonable to assume that t h e  demog r aph i c s  

o f  the two count i e s , wh i c h  b y  the 1 8 4 0 s  were n o  long e r  i n  

the front i e r  stage , had c hanged . l O 

9 Knox County E s t ate Book , vo l . 0 ,  m i c ro f i lm reel 1 ,  3 -
4 ,  1 2 - 1 3 ; Bl ount County W i l l s , vol . 1 ,  m i c ro f i lm reel 1 3 9 , 
2 1 0 - 1 1 .  

l O Knox County Es tate Book , vol . 7 ,  mi c ro f i l m  ree l 3 ,  
3 5 0A- 5 1 ;  Knox County E s tate Book , vol . 7 ,  m i c ro f i lm reel 3 ,  
2 1 0- 1 1 ;  Knox County Es tate Book , vo l . 8 ,  m i c ro f i l m  reel 3 ,  

8 1  



When l o o k i ng at the numbe r o f  female w i t ne s s e s  ( th i rty-

f ive ) who s i gned wil l s  ( see Table 4 ) , it is obv ious that 

very few women w i tnes sed w i l l s . Apparentl y , men pre fe rred 

to use mal e w i tne s s e s  i f  they we re ava i l abl e . Even women 

d i d  no t use the i r  c ounte rpart s ;  only two women ' s  w i l l s  bear 

femal e s i gnature s . The decade ( 1 8 0 0 - 1 8 0 9 ) w i t h  the mo s t  

femal e w i tne s s e s  o f fers f e w  reasons why more women s i gned 

w i l l s  during - "those years . The nuncupat ive w i l l  o f  W i l l i am 

Henson was attested to by Al l in Henson and Easter Henson 

( p robably a son and daughter o r  daug ht e r - i n - l aw ) who t e s -

t i f ied that the w i l l  w a s  " de l ive red to us on h i s  death 

bed . " l l  W i l l i am needed two w i tne s ses f o r  h i s  w i l l  to be 

legal so pe rhaps there were no o the r mal e s  present . Hannah 

S awyers ' w i l l  was w i tnes sed by Nancy S awye rs who was pre sum-

ably a relat ive . Rebekah H ac kney w i t ne s sed her husband ' s  

w i l l , unle s s  t he s i gnature bel onged t o  a female re lat ive 

w i th the s ame name . Two of the w i l l s  seem to be s i gned by 

husbands and wives . The w i l l  of Pat r i c k  Vance has two s i g -

natures , Magdal ene Parke r and G .  W .  Parke r , and Jame s McCar-

rel ' s  w i l l  was w itne s sed by Po l ly Nance and Peter Nanc e . 

Could the coupl e s  have been ne i ghbors v i s i t ing s i c k  f r i e nd s , 

1 7 0 - 7 1 ; Bl ount County W i l l s , vol . 1 ,  m i c ro f i l m  reel 1 3 9 , 5 6 -
5 7 , 1 8 5 - 8 6 . 

l l Knox County E s tate Boo k , vol . 0 ,  m i c ro f i lm reel 1 ,  
3 0 . 
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and wh i l e  there asked to s i gn t e s t amen t s ?  Perhaps they we re 

even cal led to wi tne s s  the w i l l s . l 2  

S i nc e  mo s t  o f  the Knox County w i l l s  were probated soon 

after the i r  wr i t i ng , it is l i ke l y  that mariy of the wi l l s  

were wr i t t en j u s t  p r i o r  t o  the t e s t at o r ' s  demi se . Th i s  

would �ubs tant i ate the prem i s e  that women ac ted as w i tne s s e s  

only i n  cases o f  emergency when t o o  few mal e  w i tne s s e s  we re 

avai l abl e . The decade o f  1 8 0 0 - 1 8 0 9  w i th t h i rteen w i l l s  

hav i ng female wi t ne ss e s  mi ght be j ust a n  abe rrat i o n . 

I t  i s  helpful to look at s tatute s  deal ing w i th i nte s -

t a t e  e state s when anal yz i ng i nh� r i t anc e . I n  1 7 8 4 , whi l e  the 

Revo l u t i onary sp i ri t  was st i l l  fresh , North Caro l i na l aw 

abo l i shed primogeni ture w i th these words : 

Whe reas i t  w i l l  tend to p romote that equal i ty 
o f  property wh ich i s  o f  the spi r i t  and p r i nc iple 
of  a genu i ne republ i c , that the real e s tates o f  
persons dying i nt e s tate should unde rgo a more 
general and equal d i st r i bu t i o n  than has h i therto 
prevai l ed i n  thi s state . l 3 

The l aw a l s o  stated that any real e s tate o f  an i nt e s -

tate p e r s o n  should go to al l s o n s  equal ly , and i f  there we re 

no sons , then the land should descend equa l l y  to the daugh-

ters . I n  1 7 9 6 , the s ame statute was adopted by the Ten-

ne s see l e g i s l ature . As interpreted by John Haywood and 

Robe rt L .  Cobbs i n  The Statute Laws o f  the State o f  Ten-

1 2 Knox County Estate Book , vol . 1 ,  m i c ro f i l m  reel 1 ,  
2 8 2 - 8 3 ; Bl ount County W i l l s , vol . 1 ,  m i c ro f i l m  reel 1 3 9 , 6 6 -
6 7 ; Knox County Estate Book , vol . 1 ,  m i c ro f i lm reel 1 ,  1 2 2 -
2 3 ; Knox County E s tate Boo k , vol . 2 ,  m i c ro f i lm reel 1 ,  6 1 - 6 2 . 

1 3 Sc o t t , 2 9 2 . 
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ne ssee , the 1 7 9 6  act d i d  not expre s s l y  include daughters 

unl e s s  there we re no sons , " but the y have been so by legal 

dec i s ions and gene ral understand i ng . " l 4 

Intere s t ingl y , i f  the re were no male he i r s , t e s t ate 

estates adhe red c l o se l y  to the pattern set forth for intes­

tat e s  i n  the s t atute . Fewe r than ten t e s t ators appear to 

have had no sons and thus left beque s t s  solely to daughters . 

S ix persons dev i sed l and to the i r  daughte rs . Wat son Reed 

l e ft h i s  l and to be spl i t  among h i s  w i fe and two daughters , 

El i z abeth and Hete . El i z abeth rec e i ved 6 0 0  ac re s , but the 

amount s that H e t e  and he r mother we re to rece ive were not 

l i s ted in the w i l l . John Maxwel l al so d i v ided h i s  e s t ate 

among h i s  w i fe and daughters , with one - t h i rd of the pe r i sh­

able prope rt y l e ft to h i s  w i fe , El i sabeth , and two - t h i rds 

l e ft to Rebe c c a  and Margary . El i sabeth al so was l e ft a 

l i fe e s tate i n  the plantat i o n  while she was s ing l e , but i f  

she mar r i ed , the l and would be equal l y  d i v ided between the 

two daughte rs . Spenc e r  G i l l i am ' s estate was to be l i qu i da­

ted after h i s w i fe ' s  death or remarr i age and the money e ­

qual ly d i v ided among h i s  four daughters , Anne , W i nney , Po l­

ly , and El i z abe t h . Two of  the s ix rec e i v i ng g i f ts of  l and 

seem to have had no s ibl i ng s , Peter Gr i f f in ' s  daughter El i z ­

abeth , and Sal ly Mart i n , daughter o f  Mary Kerr . El i z abeth 

rece i ved an unnamed amount of property i n  Knoxv i l l e  plus one 

hundred ac res in North Carol i na , and Sally ' s  beque s t  was 3 7 5  

1 4 Haywood and Cobbs , " De s cents , "  7 1 . 
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ac res i n  Blount County . Thomas Wear ' s  mar r i ed daught e rs , 

Jane Carson and Polly I nman , each rece ived a t ract o f  l and 

( ac reage unknown ) ,  but anot he r  daughter who was probably 

s i ngle had to share he r real estate w i t h  he r mot he r , l S 

Dur i ng t h i s  t ime pe r iod i n  Tenne ssee , many fathers 

apparent ly pre fe rred to g ive c h i l dren the i r  inhe r i tance when 

they mar r i ed . Consequent ly , many w i l l s  l i st . o l der c h i ldren 

who had already rece ived the i r  port ions of the e s tate . John 

Erving ' s  w i l l  l i st s  four c h i ldren , J ane , El i z abet h , Henry , 

and John , who had been provided f o r ; John C ro z i e r  name s h i s  

daughte r ,  Margaret B .  Ramsey , and h i s  son , Hug h . Three o f  

John Meek ' s  sons and four o f  h i s  daughte r s  had rece i ved l and 

when t hey mar r i ed . Jame s Badgett , S r . l e f t  one do l l ar to 

each of h i s e i ght c h i ldren who had prev iously rec e ived the i r  

inhe r i tanc e s . Often the beque s t s  i n  the w i l l s  are for youn-

g e r  c h i ldren s t i l l  l i v i ng at home w i t h  the i r  parent s .  

Table 5 shows the number o f  w i l l s  nam i ng women other 

than t he w i fe who rec e ived l and ( the six w i l l s  w i t hout male 

he i rs are i nc luded in the se totals ) .  W i l l s  are c ounted i f  

only one daughter inhe r i ted l and ; w i l l s  are al so i nc luded 

when the legatee s we re s i s t e rs , s i st e r s - in- law ,  n i eces , or 

g randdaughte r s , although n i nety percent of the legatees were 

1 5 Knox County E state Boo k , val . 0 ,  m i c ro f i l m  reel 1 ,  
1 6 ; Blount County W i l l s , val . 1 ,  m i c ro f i lm reel 1 3 9 , 9 4 ; 
Knox County E state Book , val . 1 ,  m i c ro f i l m  reel 1 ,  3 2 4 ; 
Knox County E s tate Book , val . 6 ,  micro f i l m  reel 3 ,  3 0 1 - 2 ; 
Blount County W i lls , val . 1 ,  m i c ro f i l m  reel 1 3 9 , 8 7 ; Bl ount 
County W i l l s , val . 1 ,  m i c ro f i l m  reel 1 3 9 , 1 5 8 . 
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Table 5 

INHERITANCE OF WOMEN OTHER THAN WIVES : 
KNOX AND BLOUNT COUNTIES 

DECADE N WILLS LAND/ SLAVES % SLAVES % 

1 7 8 7 - 17 8 9  4 1 2 5 . 0  1 2 5 . 0  

1 7 9 0 - 1 7 9 9  3 3  8 2 4 . 2  2 6 . 1  

1 8 0 0 - 1 8 0 9  7 1  1 8  2 5 . 4  7 1 0 . 0  

1 8 1 0 -1 8 19 1 0 8  2 6  . 2 4 . 1  6 6 . 0  

1 8 2 0 - 1 8 2 9 • 1 3 4  4 4  3 3 . 0  8 6 . 0  

18 3 0 - 18 3 9  154 54 3 5 . 1  1 6  1 0 . 4  

1 8 4 0 - 18 4 3  6 4  1 4  2 2 . 0  4 6 . 3  

Tota ls 5 6 8  1 6 5  2 9 . 0  4 4  7 . 7  

daught ers . The numbe r o f  w i l l s  f o r  each decade i s  the 

t otal number of w i l l s  written ; the re f o re , some are w i l l s  in 

wh ich the t e s tators we re unmarr ied ( f i fteen ) , some are w i l l s  

o f  mar r i ed testators w i th no c h i ldren ( twenty- four ) ,  and 

some are w i l l s  o f  testators who appear only to have had sons 

( twenty-nine ) .  W i l l s  w r i t ten by women are a l s o  inc luded i n  

t h e  � o t al numbe r ,  w i t h  seven women dev i s i ng l and and e i ght 

women w i l l i ng s l aves to femal e s . Forty-three o f  the total 

numbe r o f  w i l l s  e i ther l e ft real e state to c h i ldren equal l y  

but the gende r o f  the c h i ldren was not s tated i n  the w i l l , 

o r  the es tate was l e f t  to a female but the w i l l  d i d  no t 

s t ate spec i f ic a l l y  that real property was part o f  the de-

v i se . 

I n  the f i rst twenty years o f  the n i ne teenth century , 

about one quarter o f  the w i l l s  bequeathed l and to women 
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other than w ives ( Table 5 ) .  The dec ade from 1 8 2 0 - 1 8 2 9  

shows an increase i n  beque s t s  t o  women f o r  which there are 

two po s s ible reasons . The f i rs t  pe rtains t o  the econom i c  

turmo i l  Tenne s see suf fered dur ing tho se years . 

The state expe r i e nced rap i d  populat i o n  g rowth between 

1 8 00 and 1 8 2 0 . The end o f  the War o f  1 8 1 2  brought muc h  l and 

specu l at ion and i nc reases in t rade and commerce . Many new 

banks were charte red to c ap i t al i z e  on the bus ine s s  expan-

s i on , and mo s t  re sorted to unsound " w i l d  cat " bank ing prac -

t ic e s . Pape r mo ney i s sued by the banks was redeemabl e  i n  

spec i e , but many banks d i d  not keep enough g o l d  and s i lver 

on hand and eventual ly we re fo rced to suspend the payme n t s . 

This deval uated the i r  prev iously i s sued paper money . The 

resul t ing de f l at i o n , bankrupt bus ines s e s , and mo rtgage f o re -
. 

c l o sures led to t he Pani c  o f  1 8 1 9 , 1 6  

The conne c t ion between the depre s s i on and an increase 

i n  l and beque s t s  to women other t han wives conc e rns the way 

in whi c h  a feme covert he ld t i t l e  to he r real prope rt y . 

Real property , unl i ke personal ty , d i d  not become the hus -

band ' s  when a woman marr ied . A l t hough the l ands could be 

managed by h i m  and he could use t he i r  pro f i t s , he could not 

1 6 S tanley J ,  Folmsbee , Robe rt E .  Corlew , and Enoch L .  
M itche l l , Tenne s see : A S hort H i s t o ry ( Knoxv i l l e : The Univer­
s i ty Tenne s s e e  Pres s ,  1 9 6 9 ) ,  1 4 0 - 4 1 ; Thomas Perk i n s  Abe r­
nethy , From Front ier to P l antat i o n  i n  Tenne s s e e : A Study i n  
Front i e r  Demo c racy ( Memph i s : Memphi s  S t ate C o l l e g e  Pre s s , 
1 9 5 5 ) , 2 2 1 - 2 6 . 
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al i enate the lands w i t hout spec ial consent from h i s  w i fe , l 7 

A fathe r who l e f t  h i s  daughter or o ther female relative l and 

endowed he r w i t h  a measure o f  economic secu r i ty s i nce he r 

i nhe r i t ance was no t sub j ec t  to her husband ' s  cred i to r s . 

A second po s s ible reason f o r  the i nc rease i n  l and 

w i l led to fema l e  relat ives o ther than wives o f  the deceased 

may have s impl y re f lec ted the de s i re on the part of parent s 

to treat the i r  chi ldren f a i rly and equal l y . Women we re not 

equal in a s t r i c t l y  legal or po l i t i c al sense . By the th i rd 

decade o f  the n i neteenth c entury , mo s t  s t at e s  ( inc lud i ng 

Tenne s see ) had el iminated prope rty qual i f icat ions f o r  vot i ng 

which had brought about almo s t  un iversal wh i t e  mal e su f -

f rage . Female f ranc h i sement d i d  not occur f o r  ano ther 

hundred years . Legal l y , mar r i ed women were re s t ra i ned by 

unequal prope rty requ i rements and restr i c t i ons on i n i t i at i ng 

l awsu i t s  and conduct i ng bus i ne s s . 

The early years o f  the n ineteenth c e ntury i n  Ame r i c a  

were a period o f  much c hange as the nat i o n  moved more t o ­

wards a market economy . I nc reas i ngl y , the home began to be 

thought of as the woman ' s  sphe re and the wo rkpl ace as the 

man ' s .  By v i ew i ng the home as an equal sphe re , albe i t  a 

separate one , women we re abl e to g a i n  sat i s fac t i on that 

the i r  cont r i bu t ion to the fam i l y  was v aluabl e .  M i n i s t e r s  

1 7 Warbas se , 9 .  
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e spec i al l y  adv anced the idea that women and the i r  " cu l t  o f  

dome s t i c i t y "  were worthy o f  adm i rat ion . l B 

There are some ind i cat i on s  that women i n  T e nne s see 

enj oyed an e l evated status w i th i n  the fami l y .  H aywood and 

Cobbs pub l i shed the i r  s tatute i nt e rpretat ion· in 1 8 3 1 . 

Apparently by that t ime , i t  was not unc ommon f o r  daught e r s  

to i nhe r i t  l and al ong w i t h  the s o n s  in t h e  fami ly ; acco rd i ng 

to the i nte rpre t at ion , such a patt e rn had been ent renched by 

both dec i s ions o f  the c ourt and general inhe r i t ance prac -

t i c e s . 

I n  the decades o f  1 8 2 0 - 1 8 2 9  and 1 8 3 0 - 18 3 9 , the re are 

w i l l s  w i th beque s t s  o f  land to women which repre sent bot h  

c once rns . Unde rstandably , Hugh Lawson Whi t e , pre s ident o f  

the Bank o f  the State o f  Tenne s see ( the only bank wh i ch 

never suspended spec i e  payment s ) ,  showed concern f o r  the 

economic a f f a i r s  of hi s daughte r ,  I sabe l l a . He l P f t  her 

7 0 0 - 8 0 0  acre s of l and i n  Knox County . I sabe l l a · was probably 

t o  have a l i fe e state in the l and s inc e i t  was al so left to 

her unnamed he i r s . John Sawye rs was a l s o  evident ly anx i ou s  

about h i s mar r i erl daughte r ,  B e t s e y  Fo rgey , whe n h e  le f t  h e r  

the t r a c t  o f  land that she l ived o n  and s t ipul ated that i t  

w a s  n o t  to b e  sold f o r  he r debt s . I t , too , was a l i fe e s -

tate that would desc end to the he i r s  who suppo rted her be s t . 

As a cond i t ion o f  the wi l l , Be t sey ' s brothe rs we re to pay 

l B Nancy F .  Cott , 
Sphe re " i n  New Engl and , 
s i ty Pres s , 1 9 7 7 ) .  

The Bond s o f  
1 7 8 0 - 1 8 3 5  ( New 

8 9  

Womanhood : " Women ' s  
Haven : Yale Un iver-



her two hundred d o l l ars , and the w i l l  expre s s l y  s tated that 

the money was to be exempt f rom the deb t s  of Al exande r For-

gey , who was probably her husband , l 9 

Unl i ke the w i l l  o f  John S awye rs , mo s t  o f  the w i l l s  d i d  

n o t  expl i c i t ly expre s s  a conc e rn for the daughte r ' s  f i nan-

c i a! secur i t y . The researcher has to det e rm i ne the qual i -

t i e s  which s e t  the se w i l l s  apart f rom tho se me re l y  de s i r i ng 

to treat the i r  chi ldren f a i r l y . The i nd i v i dual c i rcumstan-

c e s  surround i ng the g i ft and the t ime of i t s  po s s e s s i o n  are 

the ma i n  d i f fe renc e s . Beque s t s  al ready in po s s e s s i o n  o f  the 

legatee , o r  to be rec e ived at t he testator ' s  death , ma inly 

showed c onc e rn for the present we l l - be ing of  the dev i see . 

The g i ft o f  a certain p i ece o f  property or ac reage , and the 

re s t r i c t i ons on i t , probably expre ssed mo re concern for the 

future needs o f  l e g atee s . 

I n  contras t , w i l l s  based on a de s i re f o r  equal treat-

ment d i v ided al l the prope rty equal ly among the c h i l dren . 

F requent l y ,  the l ands were to be sold and the p roceeds d i v i -

ded . Usua l l y  the l e g atees would no t rece ive the bequest 

unt i l  the death of the i r  mo the r , although in a few case s , 

the w i l l  d i rec ted the d i v i s i o n  o f  prope rty t o  be when the 

young e s t  c h i l d  reached the age of twenty- one . 

The maj o r i t y  o f  the w i l l s  wh ich were w r i tten i n  the 

1 8 2 0 s  and 1 8 3 0 s  dev i s i ng land to women ( s l i gh t l y  mo re than 

1 9 Knox County Estate Boo k , vol . 7 ,  m i c ro f i lm reel 3 ,  
6 8 - 7 1 ; Knox County Es tate Book , val . 5 ,  m i c ro f i lm reel 2 ,  
1 0 3 - 4 . 
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one-thi rd o f  total w i l l s ) f o l l ow the second pattern . Mo s t  

testators i n  the se years pre fe rred t o  l e ave the i r  e s t at e s  

equally to the i r  l egatee s . Jo seph Gal l aghe r  inst ruc ted i n  

h i s  w i l l  that h i s  es tate w a s  to be div ided equal ly among h i s 

w i fe and c h i ldren when the younge s t  c h i l d  att a i ned the age 

of twenty-one . Abraham Low wanted h i s e s t ate to be sold 

after his  w i fe ' s  death and the proceeds d i v i ded equa l l y  

among h i s n i ne chi ldren . W i l l i am Bo yd d i rec ted the same 

f o r  h i s three c h i ldren� as did John Howser f o r  his twelve 

chi ldren . S i nce Matthew and Mary Wal l ac e  d i d  not have 

c h i ldren , Matthew ' s  e state was to be equal l y  d i v ided a f t e r  

Mary ' s death among hi s brothe r s , s i ster , n i ec e , and neph-

ews . 2 0  

Thi s expl ��at ion for the i nc rease i n  l and w i l led to 

% 
women i s  l e s s  p l�us ible when a c ompa r i son of  the other de-

cade s is  made . A maj o r i ty of  te stators i n  each decade from 

1 7 9 0  to 1 8 2 0 who l e f t  the i r  land to women , l e f t  i t  to be 

equal ly d iv ided among the i r  he i r s . I n  the ten years f rom 

1 8 0 0  through 1 8 0 9 , fourteen o f  the e i ghteen w i l l s  ( 7 8 per-

cent ) expre ssed thi s same w i s h . Even i n  the early years o f  

the s tate ' s  hi s tory , a maj or ity o f  women were l e ft share s o f  

e states which were equal t o  men . Thi s d i d  not c hange i n  the 

2 ° Knox County E state Book , vol . 4 ,  m i c ro f i lm reel 2 ,  
8 8 ; Knox County Estate Book , vol . 4 ,  m i c ro f i lm reel 2 ,  4 1 4 -
1 6 ; Knox County Es tate Book , vo l . 4 ,  m i c ro f i l m  reel 2 ,  1 2 2 -
2 3 ; Knox County E s tate Book , val . 5 ,  m i c ro f i lm reel 2 ,  2 6 1 -
6 4 ; Bl ount County W i l l s , vol . 1 ,  m i c ro f i l m  reel 1 3 9 , 1 5 3 - 5 5 . 
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1 8 2 0 s  and 1 8 3 0 s  although the percentage o f  women who were 

l e f t  l and did increase . 

Ano ther factor po s s ibly unde rlying both reasons for the 

increase i n  l and w i l led to female relat ives mi ght be the 

idea that men had an ob l i gation to protect and provide for 

women . A l t hough an idea of l o n g � st and i ng t r ad i t i on , it took 

on new meaning w i th the i nc reased empha s i s  of separate sphe-

res for mal e s  and female s .  

I n  fo rty- four add i t i o nal w i l l s , women were w i l led s l a-

ves ins tead o f  l and ( see Tab l e  5 ) .  As t h i s area d i d  not 

have l arge p l anta t i ons conta i n i ng · thousands o f  ac res and the 

many s lave s  needed to work them , . the beque s t s  were usual ly 

smal l - - one s l ave to each daughter . Robe rt H o l t  d i d  have 

fourteen s l aves ( ten adu l t s  and four c h i ldren ) so that 

daughter El i z abeth Me i g s  rece ived a Neg ro woman and three 

c h i ldren , and the other three daughters were each l e f t  two 

s l ave s . Martha McNare ( McNa i r ) only owned four Negroe s , but 

she l e f t  a l l  four to her daught e r , Myre . Martha McNare ' s  

bequest and John Montgomery ' s  g i f t  o f  four s l aves to h i s  

daughter , Susan , we re the l argest g i ft s  to any women . 2 1  

Even i f  a daughter rec e ived no land , one s l ave i nc reased the 

value of her i nher i tanc e g reatly because a mal e s l ave sold 

Z l Knox County E s tate Boo k , vol . 3 ,  m i c ro f i lm reel 2 ,  
2 7 8 ; Knox County E state Book , vol . 2 ,  m i c ro f i l m  reel 1 ,  3 5 4 ; 
Blount County W i l l s , vol . 1 ,  micro f ilm reel 1 3 9 , 9 5 - 9 8 . 
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f o r  as much as $ 5 4 0  at an e state sale , 2 2  Howeve r ,  as the 

table shows , far mo re women were bequeathed land than sl ave s 

because l and was mo re plent i ful . Not every testator i n  

the se count i e s  owned s l ave s , and very f e w  o f  tho se t e s tators 

who we re s l aveowne rs owned l arge numbers o f  Negroe s . 

The usual legac i � s  to a daughter who d i d  not rece ive 

land or sl ave s inc luded a bed , somet ime s  a feather bed , and 

furn i ture , a horse and saddle , and a cow w i th c al f . I n  some 

w i l l s , olde r  rlaughters had al ready rece ived s im i l ar g i ft s , 

probably as dowr i e s  when they marr ied , and th i s  type o f  

beque s t  repre s e nted attempt s by testators to equal i z e  what 

all chi ldren rece ived . 

The g a i ns that daught e r s  rece ived i n  i nhe r i t anc e from 

the i r  fathe r s , however , some t ime s came at the expense o f  

the i r  mo the r s . I n  a study o f  seve ral count i e s  o f  the c o l o -

n i al Che s apeake reg i on i n  V i rg i n i a ,  Lo i s  Green C a r r  found 

that , as t ime pas sed and the areas bec ame mo re sett led , 

" w idows were l e s s  l ike ly than e ar l i e r  to rece ive more than a 

dowe r share o f  prope rty [ l and ] . " 2 3 The po s i t i o n  o f  daugh­

ters improved dur i ng th i s  same per iod i n  the Che sapeake . 

I n  the Eas t Tenne s see areas s tud i ed , the re i s  a rever­

sal of the pat t e rn that Carr found . Table 6 i nd i cates that 

mo re than hal f of all w idows in Knox and Blount Count i e s  

2 2 Knox County Estate Book , vol . 2 ,  m i c ro f i lm reel 1 ,  
1 9 9 .  

2 3 Carr , 1 7 1 . 
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Table 6 

WIDOWS RECEIVING MORE THAN DOWER : KNOX AND BLOUNT COUNT I E S  

DECADE WILLS LAND % PERSONALTY % 
W/WIVES 

1 7 8 7 - 1 7 8 9  2 1 5 0 . 0  1 5 0 . 0  

1 7 9 0 - 1 7 9 9  2 6  1 2  4 6 . 2  14 5 3 . 9  

1 8 0 0-18 0 9 . 5 9  3 0  5 0 . 8  4 0  6 7 . 8  

1 8 10 - 1 8 1 9  7 8  4 7  6 0 . 3  58 7 4 . 4  

1 8 2 0 - 1 8 2 9  1 0 5  5 2  4 9 . 5  7 2  6 8 . 6  

1 8 3 0 - 18 3 9  1 1 1  7 0  6 3 . 1  8 2  7 3 . 9  

1 8 4 0-18 4 3  4 1  2 3  5 6 . 1  2 9  7 0 . 7  

Totals 4 2 2  2 3 5  5 5 . 7  2 9 6  7 0 . 1  

rece ived more than one - th i rd o f  the l and the i r  husbands 

owned . Dur i ng the dec ade o f  1 8 3 0 - 1 8 3 9 , s ixty-three percent 

o f  the w i dows were g iven more than a dowe r share i n . l and . 

Occas i onal ly , widows were bequeathed a mo iety , o r  one-hal f ,  

o f  the l and , w i th the other hal f g o i ng to the c h i l dren . 

Mo st o ften , the beque s t  f o r  w idows was a l i fe e state i n  al l 

the acreage w i t h  the c h i l dren rec e i v i ng the i r  shares upo n 

the i r  mother ' s  death . 

The number i s  even g reater f o r  w i dows who rece ived more 

than one - th i rd of the i r  husband ' s  personal e s t ate , w i th 

s eventy pe rcent rece iv ing more personalty ( see Table 6 ) .  

Some testators l e f t  the i r  wives only a dowe r share i n  the i r  

real e s tate , but l e ft them a l l  the i r  pe rsonal ty . The per-

sonal prope rty included the hou seho ld and ki tchen furni ture ; 

frequently , i t  was l e f t  totally at the w i fe ' s  d i sposal . 
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L ivestock and farm tool s were also part o f  the pe rsonal 

estate . Jacob Dye r l e f t  h i s  w i fe , Ann i s , a l i fe e s tate in 

the plantat i o n  whe re they l ived ( including al l stock and 

farm tool s ) ,  plus the household and ki tchen furn i t u re w i th 

which she could do as she pleased . Jo seph Duncan s t ated i n  

h i s  w i l l  that Lyd i a  was t o  have , i n  add i t i o n  to a l i fe e s -

tate i n  the pl antat i o n , a l l  h i s personal e s t at e , a l l  l ive-

stock and farm tool s , and all househo l d  and k i tchen furn i -

ture . At Lyd i a ' s  death the whol e  e s tate was to be d i v ided 

equal l y  among h i s  c h i l dren . I s aac H a i r  bequeathed El i z abeth 

one-th i rd o f  the l and whe re they l ived i nc lud i n g  the house 

and outbu i l d ings , a l l  househo l d  and k it c hen furn i ture , al l 

f arming too l s , and a l l  l ive stock which i nc l uded horse s , 

c att l e , hog s  and sheep . I s aac a l s o  gave El i z abe th perm i s -

s ion to s e l l  the land i f  she des i red , wh i c h  was unusual 

s i nce mo s t  w idows rec e i ved only a l i fe e state in the l and 

g i ven them . 2 4 

I f  a w i dow was unsat i s f ied w i th the po rt i on she re-

ce ived in her husband ' s  w i l l , she could expre s s  her d i scon-

tent legal l y . I n  1 8 1 3 , w i dows were g ranted the r ight to 

c ha l l enge the i r  husbands ' w i l l s  if  no prov i s i o n  was made f o r  

them , o r  i f  t h e  amounts dev i sed were no t cons i s tent w i t h  the 

s tate ' s  i nhe r i tance l aws . A w idow had s ix months from the 

t ime the w i l l  was probated to re g i s t e r  he r d i sapproval . I n  

2 4 Blount County W i l l s , vol . 1 ,  m i c ro f i lm ree l 1 3 9 , 3 2 , 
3 4 , 6 9 - 7 0 . 
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1 8 4 1 , widows who d i s sented t o  the w i l l s  o f  the i r  husbands 

were a l s o  granted one year ' s  support f rom the estate to 

prov i de for them whi l e  the w i l l  was in que s t i on , 2 5 

The re are no rec o rds o f  d i s sent i ng w idows among the 

B l ount County w i l l s . I n  Knox County the re are only three . 

John McCampbe l l , a Knoxv i l l e  attorney , g ranted h i s  w i fe , 

Nancy , one - quarte r  o f  h i s  real and pe rsonal prope rty w i th 

the other three- quarters d i v ided among h i s  two chi ldren and 

brothe r , Andrew . Nancy , prov ing that she al so knew some-

thing about l aw ,  obj e c ted to the w i l l . There is no record 

o f  the outc ome , but under the s tatute Nancy was ent i t led to 

one- th i rd of the real e s tate . Margaret Ramsey , i n  cha l l eng-

i ng Franc i s  Alexander Ramsey ' s  w i l l , submi t ted a l i st of  ar-

t ic l e s  she had brought into the marr i age . Margaret was the 

w idow of Thomas Humes when s he mar r i ed Ramsey , so she owned 

furn i ture and nume rous household i tems . The reco rds are no t 

completely c l e ar , but i t  appears the art i c l e s  s o l d  i n  the 

e s tate sale we re returned to he r .  J ame s Ande rson l e f t  no 

prov i s i on in h i s w i l l  f o r  h i s  w i fe , Mary . The w i l l  only 

prov ided for the emanc ipat ion of his s l ave , H i ram . Mary 

conte sted the w i l l , but the outcome is unknown . 2 6 

2 5 Sc o t t , 2 9 5 ; Tenne ssee , S e s s i on Laws ( Oc t . 2 7 , 1 8 4 1 ) ,  
mic ro f i c he 8 5 , 3 .  

2 6 Knox County Es tate Boo k , vol . 3 ,  m i c ro f i lm reel 3 ,  
2 8 3 ; Knox County Es tate Boo k , vol . 3 ,  m i c ro f i l m  reel 2 ,  2 5 5 -
5 6 , 3 2 6 - 2 7 ; Knox County Estate Book , vol . 8 ,  m i c ro f i l m  reel 
3 ,  1 6 8 , 2 6 5 - 6 6 . 
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I n  s ixty- four o f  the Knox and Bl ount County w i l l s , 

testators g ranted wives support from the l and rather than 

plac i n g  i t s  management under the w i fe ' s  contro l . I n  al l but 

one case , the re were o lder sons ( o r a marr i ed daughter and 

son- i n- l aw ) charged w i t h  mai n t a i n i ng the w idow . None , how-

ever , was as spec i f ic as the w i l l  of Jacob Thomas w h i c h  

l i s ted the exac t amount o f  po tatoe s , turn i ps , g r a i ns , bee f ,  

even s hoe s , that the w idow , Marg ret , was to rece ive . I n  

mo st c a s e s , the w i fe was g r anted a l i fe e s tate i n  the hou s e  

occup ied b y  he r and the testator , b u t  several w i l l s , l i ke 

that o f  John McHaf f i e , i n s t ructed the w idow to c hoo se the 

son w i t h  whom she w i shed to l i ve .  The one w i l l  naming c h i l -

dren who were de f ini te l y  minors g r anted the w i fe control o f  

the e s tate unt i l  the son , W i l l i am ,  reached twenty-one , and 

thereaf ter she was to rec e ive a mai ntenance f rom the l and . 

W i l l i am was to be apprent iced to learn a trade when he 

reached twelve or thi rteen ; thus , he was even younger in age 

when the will was wri t ten , 2 7 The fact that a maj o r i ty o f  

w i l l s  accord i ng a ma i ntenance al so refe rred to g rown sons 

may shed some l i ght on thi s type o f  inhe r i tanc e . I f  the 

w i ves were ol der , they may have been unable or unw i l l ing to 

manage a farm , and ins tead may have pre ferred to rec e i ve a 

port i o n  o f  i t s  bene f i t s  and pro f i t s . 

2 7 Blount Cou�ty W i l l s , vol . 1 ,  m i c ro f i lm reel 1 3 9 , 
2 6 0 ; Knox County Estate Boo k , vol . 4 ,  m i c ro f ilm reel 2 ,  
3 2 2 ; Knox County Estate Boo k , vol . 2 ,  micro f i lm reel 1 ,  2 6 -
2 8 . 
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Over one- fourth of the Knox County/Bl ount County w i l l s  

leav i ng inhe r i tance t o  w i v e s  placed the r e s t r i c t ion o n  the 

w i dow that she mu st rema in unmarried i n  o rder to rec e i ve her 

beque s t  ( s ee Tabl e 7 ) .  Carr t raced s im i l ar w i dowhood re -

s t r i c t i ons to the Eng l i sh mano rial custom wh i ch all owed 

testators to protect and prov i de for w i dows " w i t hout sub-

s i d i z i ng stepfathers o r  po stpo n i ng unnec e s s a r i l y  the t ime 

whe n chi ldren ul t imately inhe r i t ing the l and would rec e i ve 

i t . " 2 8 I n  the colonial Che s apeake reg ion , t he prac t ice 

became mo re frequent i n  the latter part of the e i ghteenth 

century j u s t  be fore the Revo lut i on . Carr ' s  expl anat i o n  o f  

" inc reas ing pres sures o n  fam i l y  resources "  does not apply to 

Table 7 

WIDOWS WITH RESTRICTED BEQUESTS : KNOX AND BLOUNT COUNTIES 

DECADE WILLS 

17 8 7 - 17 8 9  

1 7 9 0 - 1 7 9 9  

18 0 0- 1 8 0 9  

1 8 1 0 -18 19 

1 8 2 0- 1 8 2 9  

1 8 3 0 - 1 8 3 9  

1 8 4 0 - 1 8 4 3  

Tota ls 

2 8 Carr , 1 7 1  . 

W/WIVES 

2 

2 6  

5 9  

7 8  

1 0 5  

1 1 1  

4 1  

4 2 2  

9 8  

RESTRICTED 
BEQUEST 

2 100 . 0  

6 2 3 . 1  

19 3 2 . 2  

2 4  3 0 . 8  

2 2  2 1 . 0 

3 0  2 7 . 0  

7 1 7 . 1  

110 2 6 . 1  



t h i s  reg i on o f  Tenne s see , espec i al l y  i n  the earl i e r  ye ars 

when l and was plent i ful . 2 9 

East Tenne s s e e  t e s tators i n  the decade f rom 1 8 0 0  to 

1 8 0 9  decade seem mo s t  concerned t hat t he i r  young c h i ldren 

rece ive adequate suppo rt ; i n  the w i l l s  t he re we re f requen t  

re ferenc e s  to minor children . The re s t r i c t ions u sually 

s t ipulated that the e s t ate was to go t o  the c h i ldren i f  t he · 

w i dow remarr ied . A conce rned f at he r  m i ght be wo rried that 

h i s  c h i ldren would rece i ve i l l  t reatment f ro m  a s t epfathe r , 

and so pro v i ded f o r  them in t h i s  way . Some o f  t he rest r i c t ­

e d  w i l l s  were f o r  widows bequeathed a maintenanc e - - an un­

nec es sary legacy for a woman rec e iv i ng suppo rt f rom a new 

hus band . A few w i l l s  in t h i s  t ime pe r i od l i st grown c h i l ­

dren who would inhe r i t  the l and i f  the i r  mo t he r  remar r i ed ; 

pre sumabl y  t he t e s tator pre fe rred t o  have h i s  own progeny i n  

control o f  h i s  l and rather than a s tepfathe r .  The reasons 

for t he w i l l  re s t r ic t i ons appear t o  be pe rsonal and t a i l o red 

to s u i t  the needs of t he part icular fam i l i e s . 

D id such r e s t r i c t i ons prevent a widow f rom remarryi n g ?  

The Knox County/Blount County marr iage records d o  n o t  reveal 

any so l id answe rs to t h i s  que s t i on .  The name s o f  w idows 

re s t r i c ted by such a w i l l  c ould be checked ag a i n s t  marr i age 

reco rds of  t he i r  respec t ive c ount i e s , but this proce s s  may 

overlook some w i dows who se hus bands ' w i l l s  we re probated i n  

Knox or Bl ount Count i e s  but who cho s e  t o  remarry i n  a d i f-

2 9 I b i d . 
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ferent county . Frequently , the s e arch i s  comp l i cated by t he 

fact that many o f  the women had daughters w i t h  the s ame 

name , making it i mpo s s i b l e  to determine conc l u s ively i f  the 

w i dows remar r i ed . Fo r example , Po l l y Robe r t s o n  had a daugh-

t e r , Po l ly Ramsey , and two g randdaught e r s , Pol ly Kai n  Ramsey 

and Po l ly Ka in Lut tre l l , named after her . Mary McC l od ' s  

g r anddaughter was also named Mary McC l od . N i c kname s used i n  

w i l l s  a r e  a furthe r h i ndranc e . When Po l l y Robe rt son wrote 

he r own w i l l  two years a f t e r  he r husband wrote h i s ,  she 

s i gned the w i l l  Mary Robe r t son ; " Po l l y "  was apparent ly a 

n i c kname . 3 °  I n  orde r to speculate about the age o f  the 

w i dow , one mus t  determine whe ther daughters were marr ied and 

sons were o f  ag e . Determ i n i ng the w idow ' s  app rox imate ag e 

i s  impo rtant , because a young er woman w i t h  minor chi ldren 

was more l i kely to remarry than an o lder w i dow w i th g r own 

c h i ld ren . 

The w i l l  o f  Samuel Love o f fers no such c lue s , because 

the l and was to be equal ly d i v i ded among his unnamed c h i ! -

dren i f  h i s  w idow , Charl otte , remarried . One can only spe c -

ulate that the Charl otte Love who mar r i ed Jame s M i l le r  two 

years later was the w idow o f  S amue l .  L i kewi se , it i s  impo s -

s i ble to determine i f  Anna Ki rkpat r i ck , w i dow o f  Mart i n , was 

the s ame person who mar r i ed W i l l i am York three years a f t e r  

Mart i n ' s  w i l l  w a s  wr i tten . S ince the c h i l dren ' s  name s and 

3 0 Knox County Estate Book , vol . 6 ,  m i c ro f i lm ree l 3 ,  
4 0 - 4 3 ; Knox County Estate Book , vol . 0 ,  m i c ro f i lm reel 1 ,  
2 9 ; Knox County Estate Boo k , vol . 6 ,  m i c ro f i lm reel 3 ,  1 2 8 . 
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approx imate ages are unknown , the Anna who bec ame Mrs . York 

could have been a daught e r . The two El i zabeth Hawse rs who 

mar r i ed in 1 8 3 9  could have been g randdaughters o f  John How-

ser ' s  w i fe , ·  El i z abeth . I n  1 8 2 9 , t he date o f  John ' s w i l l , 

the couple had s ix mar r i ed daughters , one named El i zabeth , 

and s ix sons . Alcy T ipton , w i dow o f  Reuben ( 1 8 3 5 ) ,  appar-

ently had only a son and daught e r , Pe r ry and C as t i t y  [ s i c ] , 
and may h�ve been the same Alcy who marr i ed J abe s Thurman 

in 1 8 4 6 , but i t  i s  impo s s ible to know f o r  c e r t ai n . Pe rhaps 

the Mary D .  Houston who marr i ed He z e k i ah M i tche l l  in 1 8 1 9  

was t he widow of W i l l i am ( 1 8 1 5 ) , but t he re were seve ral 

Houst o n  fami l i e s  in Bl ount County and Mary was a common 

name . There are a l s o  Mary Houstons who mar r i ed in 1 8 2 0  and 

1 8 2 6 . 3 1 

Mo s t  o f  the reco rds s imply do not y i e l d  e nough i n f o rma-

t ion upon whi ch t o  base any conc lus ions conc e rn i ng the re-

marr i age of w i dows . Two o f  the re s t r icted widows de f i n i t ely 

d id not remarry , wh ich may be t he mo st s i g n i f i c ant evidence 

when coupled w i th the fact that few of the women ' s  name s 

we re found i n  the marr i age records . Hannah S t i rl i ng and 

Rebecka Anderson were s t i l l  w idows when they wro t e  t he i r  own 

3 1 Ro scoe Carl i s l e  d ' Armand and V i rg i n i a  Carl i s le d ' Ar ­
mand , camps . ,  Knox Countv . Tenne s see Mar r i age Re c o rds : 
1 7 9 2 - 1 9 0 0 , 2 vo l s . ( Knoxv i l l e : Fam i l y  Rec o rd Soc i e t y , 1 9 7 0 ) , 
5 0 9 - 1 0 , 5 9 3 , 6 3 9 , 1 0 2 3 ; Bl ount County Marr i age Rec ord , vol . 
0 ,  compi led by W .  E .  Parham , 1 9 3 1 , m i c ro f i l m  reel 1 3 9 , 4 2 , 
1 3 2 - 1 / 2 , 1 4 3 . 
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w i l l s  seventeen and n ineteen years respect i vely after the 

demi se o f  t he i r  husbands . 

I n  fourteen w i l l s , wives were g i ven absolute autho r i t y  

over an e s t ate to control and d i spo se o f  i t  as they wi shed . 

Mo s t  o f  the se te stators e i ther had minor c h i ldren or , mo re 

usual l y , had no children . The s e  dev i se s  g ave more control 

and prope rty to the widow than the law a l l owed w i dows o f  

intes tate estate s ; the statute g ranted c h i l d l e s s  w i dows only 

one - t h i rd dowe r and , a f t e r  1 8 2 7 , one-hal f personal ty . 

Robert Chapman l e f t  everyt h i n� to h i s  w i fe , Ann , to enable 

her to care f o r  the i r  c h i ldren . Deve reanse G i l l i am , hav i ng 

no c h i l dren , l e f t  h i s  ent i re e state to Ede ; Nathan Markl and 

d i d  the same f o r  h i s  w i fe , Mary , 3 2 

I n  thi rteen add i t i o nal w i l l s , wives we re g i ven autho r-

ity to d i spose of the i r  hus bands ' estates a f t e r  other dev i-

ses had f i rst been made . Benj am i n  B l adsoe ( o r Bledsoe ) 

w i l led two do l l ars to each o f  h i s  ten c h i l dren , then g ranted 

t he rest of h i s  e s tate to h i s  w i fe , Sary , to d i spo se o f  as 

she wi shed . John Sande rs l e f t  each o f  h i s  f ive chi ldren one 

do l l ar , one dol l ar to Paschal B l ac k , and the bal ance o f  h i s  

es tate t o  Pat sy , h i s  w i fe . Hannah Chambe r l a i n  rec e ived al l 

o f  he r hus band ' s  e state except · f o r  e i ghty do l l ars l e ft to 

h i s  i l l eg i t imate son . El i j ah B rown l e f t  a ma i nt enanc e for 

3 2 Knox County Estate Bo o k , vol . 0 ,  m i c ro f i lm reel 1 ,  
1 2 - 1 3 ; Knox County Estate Book , vol . 1 ,  m i c ro f i l m  reel 1 ,  
3 0 5 - 6 ; Knox County Estate Book , vol . 2 ,  m i c ro f i l m reel 1 ,  
3 4 8 . 

1 0 2  



h i s  mothe r , a horse f o r  one brothe r ,  and f ive sh i l l i n g s  to 

e ach of h i s  o ther brothers and s i st e r s ; El i j ah ' s  w i fe , 

Pol ly , rece i ved the remai nder o f  the e state . 3 3  

A f t e r  l eav ing each o f  h i s  chi ldren one d o l l a r , W i l l i am 

Montgome ry bequeathed h i s  w i fe , Rebecka , a l l  h i s real and 

personal prope rty " to d i spose o f  by sale or g i ft or in any 

way she may think proper f o r  her bene f i t . " 3 4  I n  c ase Re bec-

ka should d i e  intestate , W i l l i am made furt he r prov i s ions in 

h i s  w i l l  for h i s  son , daught e r , and grandson to each rece ive 

a s l ave , and the proceeds o f  the rema i n ing prope rty to be 

d i v ided among the he i r s . The re i s  no rec o rd o f  Rebecka ' s  

w i l l  i n  the t ime period stud ied . One testato r , Hugh Lawson 

Wh i t e , named h i s  wi fe as t rustee over h i s  real and pe r sonal 

prope rty although he had already dec ided upon i t s  d i v i s i o n . 

Wh i t e  al so l i st ed the i tems whi c h  Ann Peyton , a weal thy 

widow , had brought i nto t he mar r i age and wh i c h  she was " ab-

solutely and uncond i t i onal ly to do with as she pleas [ ed ] . " 3 5  

Although there are fema l e  w i l l s  w r i t t e n  i n  the ear-

l i e s t  years of Knox and Bl ount Count i e s , a compa r i s o n  of the 

t o tal number of w i l l s  i n  each decade w i t h  the numbe r  o f  

3 3 Knox County Estate Boo k , 
1 9 0 - 9 1 ; Knox County Estate Boo k , 
3 7 7 - 7 8 ; Bl ount County W i l l s , 
� 0 4 , 2 5 2 - 5 3 . 

vol . 1 ,  m i c ro f i lm ree l 1 ,  
val . 4 ,  m i c ro f i lm reel 2 ,  
vo l .  1 ,  m i c ro f i lm reel 1 3 9 , 

3 4 Knox County Estate Book , vol . 5 ,  m i c ro f i l m  reel 2 ,  
2 4 8 - 5 0 . 

3 5 Knox County Es tate Boo k , vol . 7 ,  m i c ro f i lm reel 3 ,  
68 - 7 1 . 
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femal e w i l l s  shows that only a smal l percentage o f  women 

l e f t  w i l l s  dev i s ing the i r  property . H owever , the numbers do 

show that mo re women wrote w i l l s  as the c entury neared i t s  

hal fway mark . I n  the last four years o f  the study ( 1 8 4 0 -

1 84 3 ) ,  the same numbe r o f  women ( twe lve ) l e ft w i l l s  a s  i n  

the prev ious ten years . 

Fewer women we re named to execute e s t at e s  as t i me pas ­

sed , but t h i s i s  probably att r i butable to the inc reased age 

of the women rather than the i r  gende r .  Ve r y  few women w i t ­

nessed any o f  the w i l ls . I t  i s  l i kely that those w i l l s  w i t h  

female s i gnature s were w i tnes sed by women be cause o f  the 

impend ing death o f  the t e stators and the absence of mal e s  to 

make the documents legal . 

Te s t ate e s tates appear to have adhe red c l o s e l y  to the 

i nt e s t ate i nhe r i t ance s t atute i f  there were no sons to i n-

he r i t  the l and . The s tatute provided fo r daughters to in-

he ri t the land i f  a fam i l y  had no sons , and t h i s  pat t e rn 

appears to have been f o l l owed in the w i l l s  that ment i o n  no 

sons . The re i s  evidence i n  the wi l l s  that many fam i l i e s  

pre fe rred to g ive the i r  chi ldren an inhe r i tance when they 

mar r i ed , or when they reached the age o f  twent y-one . Such 

w i l l s  leave only a token g i ft of one o r  two do l l ars to o lder 

c h i l dren who have al ready rec e ived legac i es . 

The re are two pos s i b l e  reasons f o r  the i n c re a s e s  i n  

numbers o f  women rec e i v ing l and i n  the 1 8 2 0 s  and 1 8 3 0 s . One 

reason might be conc e rn for the f i nanc i al we l l -be ing o f  

1 04 



fema l e s  i n  a pe r i od o f  economic downturn , s ince a woman ' s  

l and c ould not be sold for her hus band ' s  debt s . The othe r  

reason was the w i sh o f  parents t o  treat the i r  c h i ldren fai r-

ly by l eavi ng equal amounts of l and to them . Both reasons 

c an probabl y be ascr ibed to the preva i l i ng at t i tude that men 

must t ake care of women and prov ide for them . A few women 

were w i l l ed s l ave s instead of land . The bequ e s t s  were usu­

ally one o r  two s l ave s with the larg e s t  g i ft s  be i ng four 

s l aves to one person . Most s l aveowner s  in th i s  area d i d  not 

own large numbers o f  s l ave s ; land was much more plent i fu l  

than s l ave s . 

Mo re than hal f the t o t al numbe r o f  widows i n  Knox and 

Bl ount Count i e s  rece ived mo re than a dowe r share of one­

t h i rd the real e s tate the i r  hus bands owned at death . Seven­

ty percent of the widows rec e ived more than one - th i rd the 

pe rsonal e state the i r  hus bands l e f t . A w idow had the r i ght 

to d i s sent to he r husband ' s  w i l l  but few d i d . There are no 

reco rds of any d i s sent i ng w i dows i n  Bl ount County and only 

three i n  Knox County . 

S ixty- four w i l l s  granted the w idow a mai ntenance o r  

suppo rt f rom the e s tate rathe r than leav i ng he r i n  charge o f  

i t . The te stators leav ing t h i s  type bequ e s t  appe ar to have 

older c h i ldren , whi c h  may mean the w idow was l e s s  abl e , o r  

l e s s  w i l l i ng , to c are for the farm . More than one-quarter 

o f  the w i l l s  p l aced re s t r i c t i ons on the widow that she re­

ma in unmarried . Because o f  the s im i l ar i ty o f  name s , the use 
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o f  n i c kname s , and the po s s i b i l i ty that widows may have 

remarried in othe r count i e s , i t  i s  impo s s ible to de t e rm i ne 

i f  thi s re s t r i c t ion prevented widows from remarrying . 

A sma l l  numbe r o f  w i l l s  g ave a wi dow abso lute autho r i ty 

over an e state l e f t  to her . M o s t  o f  the tes tators leav i ng 

these w i l l s  had no chi ldren , al though a few had minor c hi l ­

dren . Some add i t i onal w i l l s  l e f t  dev i s e s  t o  others , and 

then g ave the widow autho r i ty ove r the rema i nder o f  the 

e s tate . 
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CHAPTER V 

CONCLUS I ON 

The focus o f  th i s  the s i s  i s  the legal status o f  women 

i n  Tenne s see from i t s  t e r r i t o r i al years t hrough t he year 

1 84 3 , when a marri e d  women ' s  prope rty ac t was passed by 

Tenne s see ' s  Senate but f a i l ed to pass i n  i t s  House o f  Repre-

sentat i ve s . Researc h  o f  the court records o f  Knox Count y ,  

J e f f e rson County , and Blount County concent rate s o n  seve ral 

spec i f i c areas i n  o rde r to det e rm i ne women ' s  l e g al s t atus in 

t he three count i e s . The s tudy encompas s e s  female i nhe r i t an-

c e s  and the w idow ' s  dowe r ,  d i vorc e , and ma rried women ' s  

prope rty r i ght s i nc lud i ng feme covert c o nveyance s  and mar-

r i age sett lements or contrac t s . A l s o , an exami nat i o n  o f  

Tenne ssee s tatut e s  dete rmine s  how c l o sely court s foll owed 

the l aws when dec i ding case s . 

Marr iage l aw s  in Tenne s see dealt ma inly w i th prevent ing 

mi scegenat i o n , b i g amy , and c onsang u i n i t y ,  or w i th re s t r i c t -

i ng the m i n i s t e rs who per fo rmed t he mar r i ag e s . Leg i s l at o r s  

only enac ted one l aw w h i c h  exempl i f i ed the common law p r i n­

c iple , " un i ty o f  pe rson , "  i n  whi c h  a husband and w i fe we re 

legally t reated as one pe rson . The statute prov ided that 

any l aw su i t s  whi ch were pend i ng w i th s ingle women e i the r  as 

p l a i nt i f f s  or de fendant s wou l d  have the hu sbands enj o ined as 

co -part i e s  i f  the femes soles marri ed . 
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i nterpreted as advantageous to women , e spec i al l y  i n  cases o f  

indebtedne s s  i n  which the husband became re spon s i b l e  f o r  h i s  

w i fe ' s  debt s . On the other hand , a w i fe m i ght have pre­

fe rred to handl e  al one any bus in e s s  managed be fo re the 

mar r i age . Mo re probably , the l aw re flec ted the concern o f  

c re d i t o r s . 

Tenne s s e e  women probab l y  made greate r g a i ns i n  the area 

of d ivorce than i n  any other f i e l d . Tenne s see ' s  d ivorce 

s tatute , a rather pro g r e s s i ve one for the t ime , was the 

f i rs t  enacted by a southern state . The l aw al l owed absolute 

d ivorce g ranted by the supe r i o r  court o r  by the leg i s l ature , 

l ater on by c i rc u i t  and c hanc e ry court s . The re s i dency 

requ i rement was only one year , whi l e  in Connect i cut one had 

to l ive in the s tate fo r three years be f o re applying f o r  a 

divorce . Desert ion , the compl aint mo s t  commonly charged by 

women , had only a two - year wai t ing t ime be f o re a spouse 

could pe t i t ion f o r  the d i v o rc e . T h i s  was a f i f ty pe rcent 

reduc t ion f rom Pennsylvani a ' s t ime l im i t  of four years . 

E i ther spouse was al l owed to obtain a d i vorce for the i r  

partne r ' s  adu l t e ry , a l t hough one penal ty d i d  seem more 

severe for women . An adul terous w i fe was proh i b ited f rom 

convey ing or dev i s ing the property she owned i f  she later 

l ived w i th the pe rson w i t h  whom she comm i t ted adul tery . 

There were no such prope rty res t r i c t i o n s  for husband s con­

v icted of adul tery . Husband s , howeve r ,  w�re requ i red to 

suppo rt the i r  w ives and c h i ldren if  they we re found gu i l ty 
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o f  adu l t e ry . Wives o f  adul terous husbands al so ret a i ned 

c ontrol o f  any prope rty they owned o r  any l e f t  by the i r  

husbands . Onl y two wome n charged the i r  husbands solely w i t h  

adul t e ry wh i l e  n i ne men l evel ed such charg e s  a t  the i r  w i v e s , 

probably i nd i cat ing that the re were d i f fe rent s t andards o f  

moral ity f o r  men and women . Husband s ac cused wives mo re 

f requent ly of adul tery , but de sert ion and adu l t e ry coupled 

w i th de s e r t i o n  f o l l owed c l o s e l y  i n  numbe rs . 

As the t ime per i od prog re s s ed , l awmakers helped women 

by mak i ng i t  eas i e r  and l e s s  c o s t l y  f o r  them to obtain 

d i vorce s .  I n  a l l  l i ke l ihood the re f o rms were mo t ivated by 

an assumpt i o n  that the male leg i s l ators had an obl i g at i on to 

t ake c ar� o f  helpl e s s  femal e s . As early as 1 8 3 6 , they g ave 

women full l eg al capac i ty - for i n i t i at i ng l awsu i t s  in t he i r  

own name s w i t hout a " next f r i end '' t o  act for them . Women no 

longer needed to publ i sh a newspape r no t i ce f o r  four weeks 

request i ng an absent spouse to appear in court . I f  a woman 

pet i t i oned f o r  a d ivorce and it was g ranted , t he husband had 

to pay a l l  legal c o s t s . A w i fe could obtai n  a d ivorce i n  

Tenne ssee after two years ' res idence even i f  the c au s e s  f o r  

the d ivorce occu rred i n  another state . By 1 8 4 2 , absolute 

d i vorces were aut ho r i z ed on the g round of c rue l t y ; prev i ­

ously , only bed and board divorc e s  had been al l owed fo r t h i s 

compl a int . The same amendment ent i tled a wi fe to a po rt i o n  

o f  her husband ' s  real and pe rsonal prope rty regard l e s s  o f  

the d i vo rce c harge . 
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As the number o f  d ivorce pet i t ions almo s t  doubled i n  

the c ount i e s  stud i ed , mo re than hal f  ( 5 5 . 2% )  o f  the pe t i ­

t ions f i l ed f rom 1 8 3 0 - 1 8 3 9  we re f rom women . Thi s increase 

i n  pe t i t ions f i led m i g hi mean that divorce was mo re accept ­

able i n  Tenne s see . More l i ke ly , the g reater pe rcentage o f  

female c omp l a i nant s r e f l ec ted the fac t s  that i t  was eas i e r  

f o r  women t o  obt a i n  d i vo rc e s , that female i deas about mar­

r i age we re chang i ng , and that women were l e s s  l i ke l y  to s t ay 

in unsat i s factory mar r i ag e s . Al though the chang e s  were 

sma l l  and the reform gradual , a woman was g iven mo re control 

over he r � i fe w i th the ab i l i t y  to obtai n  a d i vorce f rom a 

marr i age partner who was gu i l ty o f  de sert i on o r  who was abu­

s i ve . By d ivorc i ng he r hus band on the g rounds o f  adul tery , 

Cathe r i ne Chunn al so was abl e  to ret a i n  he r property , thus 

avert ing a l i f e of poverty for her and her c h i l dren . 

The pr ivat e  exam i nat ion for conveyanc e s  by marr ied 

women was a means for courts to d i scover if w i v e s  unde rs tood 

they were surrende r ing the r i ghts to l and they owned o r  he ld 

j o intly w i th the i r  hus bands , o r  if there was coerc i o n  by the 

husbands to force the sale . A l t hough the pr ivate exami na­

t i on was not a foo l proo f method and probably al l owed c e r­

t i f i c at ion o f  some deeds by women who we re coerced , i t  

o f fered mo re pro t ec t i on f o r  mar r i ed women than the conveyan­

c ing l aw of Mas sachu s e t t s  wh i c h  only requ i red the w i fe to 

s i gn the deed at home if it were ac knowl edged i n  court by 

her hus band . The re fore , Te nne s see ' s  adopt i o n  o f  North 
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Carol i na ' s  l aw requ i r ing wives to be que s t i oned apart f rom 

the i r  husbands repre sents a legal prote c t i on enj oyed by the 

state ' s  mar r i ed women dur ing the t ime pe r iod s tudied . Ev i ­

dence that the l aw was s t r i c t l y  e n fo rc ed by Tennes see courts 

enhanc e s  women ' s  legal status even more . Tenne s s ee l e g i s -

l ators also fac i l itated separate exam i nat ions by al lowing 

c ourt o f f icers to que s t i on s i ck o r  elderly wives i n  the i r  

homes , and perm i t t ing exam i nat i ons i n  t he courts o f  other 

count i e s  o r  states rather than s o l e l y  i n  the county whe re 

the l and was loc ated . Aga i n , the pate rnal att i tude o f  the 

l e g i s l ature probably prompted re forms in the l aw .  The 

courts were evi dent ly s t r i ct in approv ing powe rs of atto rney 

f o r  marr ied women , too . Knox was the only county to i ncor­

porate powe rs of  attorney into the i r  c ourt records , but 

three of the four reco rds document that the w i fe was pr i ­

vately exam i ned . 

I n  the rec o rds o f  the count i e s  s tud i ed , there i s  no 

evidence o f  any mar r i age settlement s o r  contrac t s . Add i ­

t i onal study o f  reg i s te red deeds and county court m i nu t e s  i s  

needed be fore one could say conc lus ively that none were 

wr itten ; howeve r ,  county res idents did not po s s e s s  the 

we al th which prompted the 

s t ipul at ions which secured 

settlement s e l s ewhe re . W i l l  

l and to a woman had the s ame 

e f fect as marr i age settlement s . I n  one area w i l l  the re i s  

ev idence o f  thi s type beque s t  wh i c h  spec i f i cal ly rest r i c ted 

the l and f rom be ing sold for debt s . Two w i l l s , tho se o f  a 
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hu sband and w i fe ,  creat ed t ru s t s  for a marr i ed daughter i n  

wh ich she w a s  prohib i ted from rece iv ing mo re t han t h e  mon­

ey ' s  intere s t . Another t e s t at o r  enume rated the i t ems that 

h i s  w i fe , a widow , po s s e s sed when they mar r i ed and wh i c h  

were he rs to dev i s e  as s h e  pleased . The se w i l l s  produced 

the same resu l t s  a s  mar r i age set t l ement s or contrac t s  w i t h­

out c reat i ng separate docume nt s .  

Tenne s s e e ' s  dowe r l aw a l l owing a w i dow one - t h i rd o f  the 

real prope rty owned at her hu sband ' s  death was no t as bene ­

f i c ial to women as the l aws i n  states whi c h  al l owed widows 

one - t h i rd of all the real e state owned at any t ime dur i ng 

the marr i age . Howeve r , Tenne ssee d i d  perm i t  a widow t o  

rece ive a dowe r i n  pe rsonalty wh i c h  some s t a t e s  d i sa l l owed . 

There was a l s o  a s t atute which prevented a hus band f rom 

de fraud ing h i s  w i fe o f  dowe r by convey i ng prope rty sho rt l y  

be fore h i s  death ; such a conveyance was annul l ed b y  the 

court s . Ac cording to the dowe r l aw ,  t he dwe l l ing w i th i t s  

improvements were inc luded a s  a part o f  the widow ' s  share . 

T h i s  would have g i ven a widow some secur ity . As a measure 

to he lp women w i t h  no one to provide for them , widows o f  

i ntestates were allowed one year ' s  suppo rt i n  c rops and 

prov i s i ons from the es t ate . A widow could use any o f  the 

e s tate ' s  too l s , l ivestoc k , o r  s l ave s to he lp her rai se the 

c rop . Or i g i nal ly , any exc e s s  over the year ' s  suppo rt was 

subj e c t  to 

pealed . 

c re d i tors ; howeve r , that sec t i on was l a t e r  ap-

Ano the r statute expanded the r i g h t s  of widows by 
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al lowing them dowe r in the i r  hu sbands ' equi table estate s .  

Thi s  meant that i f  a coup l e  bu i l t  a home on l and owned by 

the husband ' s  father , the w i fe would st i l l  be ent i t led to 

dower i n  the house and l and i f  bo th the father and hus band 

d i �d be f o re the son c ou l d  rec e ive a deed to the l and . 

Dowe r appo rt i onment s were usual l y  hand l ed qu ickly and 

acc o rd i ng to the l aw w i th twe lve c omm i s s i oners ( l at er f ive ) 

part i t ioning the l and . Th i s  i s  ev idence that bo th the 

c ommun i t y  and the court s respected the dower share and d i d  

no t doubt the wi dow ' s  r i ght to rece i ve i t . 

Although women d i d  not w r i t e  many w i l l s  dur ing the t ime 

pe r i od , it i s  s i g n i f i c ant that in each o f  the two count i e s  

there i s  a female w i l l  among the earl i e s t  w r i tten w i l l s . I n  

the l at e r  years o f  the s tudy i t  i s  apparent that mo re w i l l s  

we re be ing wr itten . I n  the f inal four years , the comb ined 

number of female w i l l s  j umps to a l arger percent age than any 

other decade s i nce the f i rst when a woman wrote one o f  four 

w i l l s  probated . Thi s  i s  probab l y  a result o f  both w i dows 

and other female he i r s  rece i v ing more inhe r i t ance i n  the 

period 1 8 3 0 - 3 9 , thus owning more prop� rty to dev i se . A f t e r  

the Revo lut ion a l l  stat e s  abo l i s hed pr i mogeni ture , resul t ing 

i n  a l l  chi ldren rece i v ing mo re nearly equal inhe r i t ance s  and 

daughters or other female re l at ives rece iv ing land mo re 

o f ten . The inc rease i n  the numbe r o f  Tennes see women re -

ce iv i ng l and in the 1 8 2 0 s  and 1 8 3 0 s  was inf luenced po s s i b l y  

b y  two reasons : troubled economic t ime s bec ause o f  the 
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Pani c s  o f  1 8 1 9  and 1 8 3 7 , and parents w i s h i ng to t reat the i r  

chi ldren equal ly . Both , howeve r , may have been the re sul t 

o f  the i de a  that a father was the " prov i d e r "  o f  h i s  fam i l y , 

an idea wh ich was emphas i z ed by the " cu l t  o f  dome s t i c i ty '' 

and separate sphe res for women . Al though t he re are w i l l s  

that show c once rn for femal e economic secu r i ty , mo s t  o f  the 

w i l l s  d i v ide the prope rty equal ly among the c h i l dren . T h i s  

does i nd i cate that women ' s  s t atus , a t  l e a s t  w i th i n  t he 

fami l y ,  was e l evated . I f  a fathe r had no sons , he usual l y  

le ft a l l  h i s  land to h i s  daughte rs . Al though mo re women 

rec e i ved l and because it was plent i ful , some wome n  rece ived 

s l aves in place of l and . The beque s t s  we re usual ly one o r  

two s l ave s , but they d i d  i nc rease c ons ide rably the value o f  

the i nhe r i tanc e . 

As some areas o f  the country became more s e t t led , wome n 

were l e s s  l i ke l y  to rece ive mo re than the i r  dowe r share . 

Howeve r , in the l ater decade s o f  Knox and Blount Count i e s , 

women usual l y  rece ived more than the one - t h i rd to which they 

were ent i t l ed . Thi s  was t rue bo th for l and and for person­

alty : be tween 1 8 0 0  and 1 8 4 3  approx imately f i fty- s ix percent 

o f  the widows rece ived mo re than one - t h i rd o f  the i r  hus ­

bands ' l and and seventy pe rcent rece ived mo re than one - t h i rd 

o f  the i r  husband s ' personal es tate . I f  a w idow was dev i sed 

l e s s  than a dowe r share , s he had s ix months to d i s sent to 

the w i l l . Only three widows d i s sented , pe rhaps re flec t i ng 

the fact t hat women usual ly rece ived mo re than dower . Some 
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women , mo re o ften tho se w i th e i ther no chi ldren o r  w i t h  

m i n o r  chi l d ren , were g i ven absol ute autho r i t y  over an e s -

tate ' s  management and d i sposal . 

Re search i n  the court reco rds o f  Knox County , Bl ount 

County , and J e f fe rson County , as wel l  as the l aws of Ten-

nessee dur i ng the per iod 1 7 9 2  to 1 8 4 3 , demo n s t rate s that 

women ' s  legal status improved g radua l l y  but stead i l y  dur i ng 

t h i s  era . I t  was not a l i near prog re s s i o n  i n  a l l  areas o f  

the l aw , howeve r .  Instead , no table g a i ns were made i n  the 

areas o f  d i vorce and inhe r i t anc e . I n  many areas o f  the 

count ry , d i vo rc e  law re f o rm was s t i l l  b i tte rly oppo sed i n  

the l ate n i ne teenth c entury . Ye t i n  these Tennessee coun-

t ie s , d i vorces bec ame eas i e r  and less expens ive to obtain i n  

t he 1 8 3 0 s  and 1 84 0 s , 
'\;}�;\ 

and during the ent i re p e r i od studied , 

approx imat e l y  ha� f o f  a l l  d i vorces we re sought by women . 

S im i l arly , legal pro tec t i ons f o r  mar r i ed women ' s  property 

r i ghts were s t r i c t l y  e n f o rc ed , and widows and other femal e 

he i r s  exper i enc ed an i nc rease , rather than a dec rease i n  the 

prope rty they i nhe r i ted . 
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