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ABSTRACT

The use of conservation easements for ]and conserva

tion purposes is an old idea which received new recognition

with Congress' passage of the Tax Treatment Extension Act

of 1980. That legislation allowed for tax deductions of

"qualified conservation contributions" and included a new

open space conservation purpose in that definition.

This study undertook a literature review and a survey

(via questionnaire) of twenty-two nonprofit land conserva

tion organizations to determine the problems with the

easement approach. In particular common law problems, the

Treasury Regulations, and management issues were reviewed.

The results show few problems to date with the ease

ment approach, but it is still early in the slow evolution

of the conservation easement tool. It will take several

generations to completely answer the common law and policy

questions. The questions presented by the I.R.S. regula

tions will largely center around the question of valuation,

but will for the most part, be found workable by the local

groups.
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CHAPTER I

INTRODUCTION

Statement of the Problem

Need for the Study

In 1976 local nonprofit land conservation organiza

tions were given a potentially strong tool by Congress in

its decision to allow charitable tax deductions for dona

tions of land for "conservation purposes." In 1980 Con

gress increased the scope of this tool by adding "open

space preservation" to the list of "conservation purposes"

for which a donor can receive a tax deduction for a "quali

fied conservation contribution" defined as the contribution

of a "real property interest" to a qualified organization"

exclusively for "conservation purposes" protected in

perpetuity (Brenneman 1984; I.R.C. § 170(h)(4)(A) (i)-(v)

(1982); Small 1986). The legislation, for t)ie most part,

clearly defined these terms. After 1976 and prior to 1980,

the conservation purposes had been limited to those for (a)

recreation or education of the general public, (b) protec

tion of a natural habitat or ecosystems, and (c) for the

preservation of a "historically important" land area or

certified structure (I.R.C. § 170(f) (3) (B) (1976)) .



The land conservation community was both excited and

confused, however, by the 1980 legislation when this new

conservation purpose was added, hence the need for this

study. The law defines this new open space preservation

purpose:

The preservation of certain open space (including
farmland and forest land . . .) will meet the
conservation purposes of this section if such
preservation is—
(A) Pursuant to a clearly delineated Federal,
state, or local conservation policy, and will
yield a significant public benefit, or
(B) For the scenic enjoyment of the general
public and will yield a significant public
benefit. (I.R.C. § 170 (h) (d) (1) (iii) (1982))

On May 23, 1983, The Internal Revenue Service released

the Temporary Regulations concerning qualified conservation

contributions and held hearings on September 15, 1983 (48

Fed. Reg. 22940).

In adding this new conservation purpose for charitable

land donations. Congress knew the term would be vague and

subject,to abuse so it added new "tests." Stephen Small,

Esq., former I.R.S. attorney involved in drafting the

Temporary Regulations and author of The Tax Law of Conser

vation Easements, describes the problem in this manner;

In 1980, Congress generally repeated what was
said in 1976 and added a fourth category, the
preservation of open space. In 1980, however.
Congress said, "Not just any donation of open
space will do. Unlike the other three v/ays to
get a deduction, for open space you must meet
independent tests that we are now establishing."
In other words, "significant public benefit" is
implicit in the case of a gift for recreation or



education, or to protect habitat, or to preserve
historic buildings, but it is not implicit in a
gift "merely" to preserve space. (Small 1986,
pp. 4-1, 4-2)

In developing the Temporary and Final Regulations,

I.R.S. and the Treasury Department relied heavily on the

legislative history for guidance. For each test the

regulations list "factors to be considered." Small dis

cusses these tests and factors at length; in discussing the

scenic enjoyment factors, he emphasizes that the list of

factors for each test in the Regulations "is not an all

inclusive list, not a checklist, not a weighted list of the

only factors the Service considers important. Rather it is

the Service's attempt to suggest certain criteria that may

or may not be relevant to the evaluation of a particular

donation" (Ibid., p. 7-3). The final regulations were

released on January 14, 1986 (51 Fed. Peg. 1496; see

Appendix A).

"Scenic'Enjoyment" Test and Factors
To Be Considered

According to the final regulations, "Among [emphasis

added] the factors to be considered are:

(1) The compatibility of the land use with other
land in the vicinity;
(2) The degree of contrast and variety provided
by the visual scene;
(3) The openness of the land (whicli Vvould be a
more significant factor [in] an urban or densely
populated setting or in a heavily wooded area);
(4) Relief from urban closeness;



(5) The harmonious variety of shapes and tex
tures ;

(6) The degree to which the land use maintains
the scale and the character of the urban land
scape to preserve open space, visual enjoyment,
and sunlight for the surrounding area;
(7) The consistency of the proposed scenic view
with a methodical state scenic identification
program, such as a state landscape inventory; and
(8) The consistency of the proposed scenic view
with a regional or local landscape inventory made
pursuant to a sufficiently rigorous review
process, especially if the donation is endorsed
by an appropriate state or local governmental
agency, h-'reas. Reg. § 1.170 A-14 (d) (4) f ii ) )

The Regulations also state, "To satisfy the require

ment of scenic enjoyment by the general public visual

access is sufficient . . . the entire property need not be

visible to the public, visual [rather than physical] access

is sufficient . . . although the public benefit . . . may

be insufficient . . . if only a small portion is visible to

the public" (Ibid.).

Clearly Delineated Governmental
Conservation Policy

In' discussing the requirement that preservation of

open space be pursuant to a clearly delineated federal,

state, or local governmental conservation policy, the

regulations state:

A general declaration of conservation goals by a
single official or legislative body is not
sufficient. However, a governmental conservation
policy need not be a certification program that
identifies particular lots. . . . This require
ment will be met by donations that further a
specific, identified conservation project. . . .
For example, the donation of a perpetual



conservation restriction to a qualified organiza
tion pursuant to a formal resolution of certi
fication by a local governmental agency estab
lished under state law specificalty [sic] identi
fying the subject properly [sic] as worthy of
protection for conservations purposes will meet
the requirement of this paragraph. A program
need not be funded to satisfy this requirement,
but the program must involve a significant
commitment by the government . . . . For exam
ple, a governmental program according preferen
tial tax assessment or preferential zoning for
certain property deemed worthy of protection for
conservation purposes would constitute a signifi
cant commitment by the government. (Treas. Reg.
§ 1.170A14 (d))

The regulations also address the effect of acceptance

by a governmental body on this test. The regulations state

that this acceptance "tends to establish the requisite

clearly delineated governmental policy, although such

acceptance, without more [documentation? proof?], is not

sufficient. The more rigorous the review process . . . the

more the acceptance of the Easement tends to establish the

requisite clearly delineated governmental policy" (Ibid., §

(4) (iii) (B) ) .

In a discussion of access, the regulations state, "A

limitation on public access shall not render the deduction

nondeductible unless the conservation purpose of the

donation would be undermined or frustrated without public

access (Ibid., § (4) (iii) (c)).



significant Public Benefit

All donations of open space must meet the public

benefit test. The Regulations state:

Public benefit will be evaluated by considering
all pertinent facts and circumstances . . . .
Factors germane to the evaluation of public
benefit from one contribution may be irrelevant
in determining public benefit from another
contribution. No single factor will necessarily
be determinative. Among the factors to be
considered are:

(1) The uniqueness of the property to the area;
(2) The intensity of land development in the
vicinity of the property (both existing develop
ment and foreseeable trends of development);
(3) The consistency of the proposed open space
with public programs (whether Federal, state or
local) for conservation in the region, including
programs for outdoor recreation, irrigation or
water supply protection, water quality mainte
nance or enhancement, flood prevention and
control, erosion control, shoreline protection,
and protection of land areas included in, or
related to, a government approved master plan or
land management area;
(4) The consistency of the proposed open space
use with existing private conservation programs
in the area, as evidenced by other land, protect
ed by easement or fee ownership by ["qualified"]
organizations . . . in close proximity to the
property;
(5) The likelihood that development of the
property would lead to or contribute to degrada
tion of the scenic, natural, or historic charac
ter of the area;
(6) The opportunity for the general public to use
the property or to appreciate its scenic values;
(7) The importance of the property in preserving
a local or regional landscape or resource that
attracts tourism or commerce to the area;
(8) The likelihood that the donee will acquire
equally desirable and valuable substitute proper
ty or property rights;
(9) The cost to the donee of enforcing the terms
of the conservation restriction;
(10) The population density in the area of the
property; and



(11) The consistency of the proposed open space
use with a legislatively mandated program identi
fying particular parcels of land for future
protection. (Treas. Reg. § 1.170A-14(d)(4)(iv))

Limitations

The Regulations state that a deduction for preserva

tion of open space will not be allowed "if the terms of the

easement permit a degree of intrusion or future development

that would interfere with the essential scenic quality of

the land or with the governmental conservation policy that

is being furthered by the donation" (Treas. Peg. § 1.170A-

14(d)(4); also see § 1.170A-14(e)(2) for rules relating to

inconsistent use) .

Relationship of the Tests

There is a relationship between the clearly delineated

governmental conservation policy test and the public

benefit test, even though both "must be met independently."

The more site specific the governmental policy, "the more

liJcely the governmental decision, by itself, will tend to

establish significant public benefit (Treas. Reg. § 1.170A-

14 (d) (4) (vi) (A) ) .

Whereas, such is not the case with the "scenic enjoy

ment" tests and the "significant public benefit" tests

". . . since the degrees of scenic enjoyment offered by a

of open space easements are subjective and not as

easily delineated as are increasingly specific levels of
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governmental policy, the significant public benefit of

preserving a scenic view must be independently established

in all cases" (Ibid.).

Summary

In 1980 Congress added preservation of open space to

the list of "conservation purposes" for which donors could

receive a deduction for a "qualified conservation contribu

tion." This broad new purpose provided both opportunity

and confusion to nonprofit organizations involved in land

conservation, especially in regard to their easement

programs. Many had fee-simple or conservation easement

programs that had been in existence for years. These

nonprofit conservation organizations wanted to use this new

purpose in their land conservation efforts but were con

fused by the vagueness of the legislation. When the

temporary regulations were released on May 23, 1983, these

organizations were further confused by the discussion of

'scenic enjoyment," "clearly delineated governmental

conservation policy," and "significant public benefit"

tests.

Many organizations did not put their work "on hold" to

await the final regulations, but may have been afraid to

use this new purpose (the preservation of open space) .

Stephen Small describes the trends in the land conservation



community in the period between release of the temporary

regulations and the final regulations:

First, there was a growing recognition that the
Proposed Regulation generally represented the
rules donors and conservation groups were going
to have to work with, and that no magic formula
was going to appear in the Final Regulation.
.  . . Second . . . there also seems to be a
growing recognition that with the exercise of
good judgement and common sense the statute and
Regulation are in fact workable, that conserva
tion programs do not have to wither and die
because of the "uncertainty" created by the
statute, and that with the exception of continu
ing easement valuation controversies, the Service
generally seems to be administering this Code
section in a reasonable manner. This latter
perception has been considerably enhanced by the
publication by the I.R.S. of more than twenty
favorable letter rulings on Code Section 170(h).
(Small 1986, pp. 4-2)

The Final Regulations were released on January 14,

1986, and may have offered some clarification, but these

nonprofit conservation organizations--depending in large

part on the volunteer efforts of lay citizens—may still be

perplexed by the vagueness. Their common experiences in

dealing with these Regulations may offer guidance for

organizations seeking to plan and implement strong easement

programs.

Purpose of the Study

The purpose of this study is to determine how a select

group of local nonprofit land conservation organizations

with Easement programs have responded to the 1980 decision

by Congress to add "preservation of certain open space
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(including farmland and forest land)" (I.R.C. § 170(h)(d)

(1) (iii)) to the list of "conservation purposes" for which

a donor can receive a deduction for a "qualified conserva

tion contribution." In particular this study is designed

to address the following research questions:

1. Have these organizations changed their easement

programs to reflect the Temporary/Final Regula

tions?

2. Have the Temporary and/or Final Regulations caused

any problems with these groups' easement programs?

3. Have these nonprofit land conservation organiza

tions addressed the "public benefit," "scenic

enjoyment," and "clearly delineated governmental

conservation policy" tests for open space ease

ments ?

4. Would the experience of a select group of these

land conservation organizations since 1980 provide

guidance to the land conservation community in

planning and implementing easement programs?

5. Have these groups experienced any problems with

their state legislation and/or common law regard

ing easements?

The Focus of the Study

The focus of the study is the easement programs of

private easement programs of private nonprofit land
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conservation organizations, in particular those which have

developed criteria for their easement programs. The

emphasis is on identifying problems with their easement

programs; especially any created by the Temporary or Final

Treasury ReguJ.ations. Detailed attention is given to the

new open space conservation purpose and the "scenic quali

ty," "clearly delineated governmental conservation policy,"

and "public benefit" tests.

Methodology

Questionnaire

Design

The questionnaire (Appendix B) is designed to identify

(1) problems with state legislation/common law, (2) prob

lems with the Temporary and/or Final Treasury Regulations

and (3) other issues. The questionnaire is structured to

begin with basic introductory, practical questions and to

end with an open-ended philosophical question.

The heart of the questionnaire deals with the Tempo

rary and/or Final Regulations, particularly the new open

space conservation purpose with the "scenic quality,"

"public benefit" and "clearly delineated conservation

policy" tests. Questions are also asked to determine if

the Temporary and/or Final Regulations have caused any
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problems with these groups' easement programs and, if so,

what steps have been taken to address those problems.

Questions addressed under other issues include the

number of term easements prior to 1976, the percentage of

scenic/open space easements since 1976, the issue of

quality of the view vs. the number of people viewing, and

steps taken since 1980 to qualify/quantify easements.

Organizations Surveyed

In 1985 the Land Trust Exchange, a national network of

land conservation organizations, conducted a comprehensive

national survey of national, regional, and local land

conservation organizations and agencies. The total number

of organizations and agencies responding was 210. A total

of 127 of those were nonprofit organizations. (See "Report

on the 1985 National Survey . . .")

This questionnaire (Appendix B) was sent to the

twenty-two nonprofit organizations (Appendix C) which

responded to the 1985 survey that they have developed

criteria for their easement programs (A. E. Watson, person

al communication. May 9, 1986) . The reasons for choosing

this select group of nonprofit organizations are;

1. They demonstrated their concern with the issues

raised by this study by their response to the 1985

National Survey.
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2. Likewise, they demonstrated a good likelihood of

responding to this questionnaire by their response

to the 1985 National Survey.

3. The fact, that these organizations have developed

criteria for their easement programs indicates a

studied and rational approach to their easement

programs.

4. The response to the National Survey and the

development of criteria indicates these groups

have likewise studied the development of the

I.R.S. Regulations which are the subject of this

study.

5. Government agencies which have developed criteria

for their easement programs are eliminated because

it is felt the "public benefit" tests and "clearly

delineated governmental conservation policy" tests

were more of concern to the nongovernmental

nonprofit organizations.

These groups are geographically distributed over

thirteen states and the District of Columbia.

Time-Frame

The major changes in tax law which have encouraged

donations of land for conservation purposes have occurred

since passage of the Tax Reform Act of 197 6 and, more

importantly, the Tax Extension Act of 1980 . For this
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reason, the study emphasized changes, trends and develop

ments since 1976. A particular effort is made to determine

any trends among these organizations between 1980 and the

present.

The questionnaires were mailed to the twenty-two

organizations on June 21 , 1986 with follow-up phone calls

on June 27, 1986 and July 7, 1986. Of the 22 organizations

surveyed, sixteen (72%) responded, but three did not return

the questionnaire. Thirteen of the organizations surveyed

(59%) responded with the questionnaire.

The organizations were encouraged to respond by the

author's promise to share results with them. Many of the

respondents expressed an interest in seeing the results of

this questionnaire.

Literature Search

As with the questionnaire, the literature search was

designed to identify: (1) problems with state legisla

tion/common law, (2) problems with the Temporary and/or

Final Treasury Regulations, and (3) other problems. The

emphasis was on any material published since 1980.

Nearly one-third the material was contained in law

review articles. Most of that material dealt with the

theorical/legal and common law problems associated with

easements. A few of the articles dealt with problems with

the Temporary Treasury Regulations (especially useful are
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Madden 1983; and Willbanks 1984). Small's 1985 edition of

the Tax Law of Conservation Easements is an interesting

history and discussion of the draft regulations; the 1986

revision is an excellent analysis of the final regulations.

Organization of Thesis

This thesis proceeds with a historical background in

Chapter II. A brief overview of open space preservation

and the development of the conservation easement approach

will introduce the reader to these concepts.

Chapter III is a lengthy discussion of issues dis

covered in the literature search. Receiving particular

attention are: (1) problems with legislation, common law,

equity rules; and, (2) problems with the Treasury Regula

tions. Other issues addressed in summary fashion are:

criteria, drafting of the document, monitoring and enforce

ment, other approaches/state models, and the issue of a tax

credit versus a deduction.

Chapter IV is a summary of the survey results, pre

sented in narrative fashion. These results are discussed

as they relate to the research questions.

Chapter V is the concluding chapter. Examined in this

chapter are the implications of the findings and sugges

tions for further research.
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CHAPTER II

HISTORICAL BACKGROUND

The Concern with Open Space Preservation

As a Human Need

Open space is many different things to many different

people. As Chapin says, "Open space has several meanings,

depending on one's point of view" (Chapin, p. 375). The

planner sees it as a problem of allocation and views the

issue as part of either an "environmental systems" or an

"ecological approach" (Ibid., pp. 376-386). The real

estate investor sees open space as raw land in the path of

future urbanization. The civil engineer sees it as a v/ater

quality or flood control issue. A forester sees the need

to retain urban woodlands. A family farmer sees it as

productive land and as preservation of a way of life for

future generations. His friend, the district conserva

tionist, sees open space as a matter of resource retention.

A landscape architect sees open space as a scenic, histor

ic, or cultural landscape. The average citizen sees open

space as a pleasing buffer in the urban scene, a pastoral

view of the rural countryside, a breathtaking vista, and/or

as an urban/suburban playground.
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The need for open space is to serve a basic, even

spiritual need. One writer describes the healing power of

desert landscapes and laments the loss of open space,

Landscape is broken up into pieces. The loss is
subtle, largely to the eye; but some believe it
as a loss that registers on the human spirit as
profoundly as the loss of a trace amount of zinc
in the blood v^ill affect the health of the human
body. (Lopez 1982, p. 53)

He writes of the power of deserts to heal the depres

sion of urban living by the power of "open space, where one

can see clearly" to release the imagination (Ibid., p. 55).

Ancient Roots

One author credits F. J. Osborn with tracing the

concern with open space back to the 13th Century B.C. when,

[the Lord said to Moses] "the fields of common land belong

ing to their [the Levites'] cities may not be sold; for

that is their perpetual possession" (I.eviticus 25:34)

(Ibid.). But Correll mentions that it is Ebenezer Howard's

Garden Cities of Tomorrow that Osborn credits with "uniting

the complimentary purposes of limiting urban spread by

preserved open space" (Ibid.).

In Planning

Roots in Profession

Urban and regional planning has its roots in the

garden city movement (for a good history see Birch,
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Schaffer, and Wilson) and the city beautiful movement (good

history by Peterson), The term "open space" became a

popular part of the planning vocabulary in the 1950's and

1980's and the publication of The Last Landscape by William

Whyte popularized the term for a larger number of Americans

in the late 60's and early 70's (Whyte 1968, see especially

pp. 15-32).

Functions of Open Space

Howe has described six basic functions of open space:

1. open space for managed resource production,
typically forests, minerals, and agriculture

2. open space for urban expansion
3. open space for public safety, especially fire

and flood control
4. Open space for service corridors
5. open space for preservation of natural and

human resources, wildlife, etc.
6. open space for human health and well being

essentially through visual amenity, recre
ational opportunity, and measures to shape
and guide commercial and residential develop
ment. (Howe 1974, p. 124)

Howe argues "Land must be recognized for what it is:

a limited resource. . . . Much of this land, it is submit

ted, ought to be preserved as open space, because in that

.state it can best fulfill some of man's most basic needs,

some of them tangible and obvious, but others, equally

intangible and consequently more easily forgotten or

ignored" (Ibid., p. 123).
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Range of Protection Techniques

Antherton has outlined the "Property Right Transfer

Techniques and Land Use Controls" used to protect conserva

tion land;

I. Fee Simple
A. Full Sale

B. Bargain Sale
C. Sale with Retention of Certain Rights

1. Life Estate
2. Compatible Surface Use

D. Purchase and Sell-back or Lease-back
E. Land Banking

II. Less-than-fee Simple
A. Lease

B. Common Law Easements, Real Covenants,
Equitable Servitudes

C. Statutory Conservation Easement
III. Public Land Use Controls

A. Zoning
B. Easements by Dedication
C. Planned Development Regulations

(Atherton 1985, p. 90)

A more comprehensive, but similar, table entitled

"Summary of Land Protection Methods" was developed by

Reitze:

I. Regulation to Protect Open Space
A. Police Power

1. Banning Nuisances (Trailer park
restrictions, health ordinances)

2. Building Codes (Housing size,
septic tank controls, material
specifications set back require
ments)

3. Zoning-Restrictive (Use limita
tions, minimum acreage, Flood Plain
zoning)

4. Subdivision Controls
5. Critical Area Legislation

B. Taxation

1. Preferential taxation for open
space land (generally a failure)

2. Extractive Taxes (to discourage
mining)
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3. Preferential taxes to encourage
forestry

4. Tax penalties for construction in
areas where protection was desired.
(Denial of accelerated depreci
ation) .

C. Control of Developers
1. State and Federal Environmental

Quality Acts
2. Consumer legislation directed at

land sales

3. Sewer and Construction Moratoriums
D. Land Conservation Trusts and other

private agreements in which the public
is a third party beneficiary

II. Acquisition of Interests in Land
A. Fee

1. Purchase
2. Lease

3. Gift

4. Condemnation

B. Less than fee

1. Incorporeal Interests
a) Covenants running with the land
b) Equitable servitudes
c) Easements

d) Profits
2. Dividing the Fee

a) Mineral rights
b) Timber rights
c) Lateral and Subjacent support
d) Water rights
e) Air rights

^  3. Remainder Interests
(Reitze 1974, p. 1-68)

The Antherton outline emphasizes the nature and scope

of the land right, whereas, the Reitze table outlines

acquisition versus regulatory techniques. This thesis is

focused on: 11(a) of the Antherton outline--"Statutory

Conservation Easement," and D of the Reitze Outline—"Land

Conservation Trusts and other private agreements in which

the public is a third party beneficiary."
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The 1985 National Survey by the Land Trust Exchange

revealed that 85 nonprofit organizations which had once

accepted easements but no longer do or had seriously

considered easements but had not accepted any, ranked

"uncertainties about federal tax law relating to gifts of

conservation easements as the highest of seven reasons for

why easements were not being accepted. Thirty of these

programs answered that the tax law uncertainties are a

reason for not accepting easements" ("Report on the 1985

National Survey . . . p. 22).

Limits of Governmental Action

The increase of interest in open space preservation

has come at a time of an increase in land prices and of

budgetary constraints (Coughlin and Plaut 1980, p. 5 ;

Pearce 1975 p. 4). In addition, the benefits and costs of

open space preservation cross city and county lines

(Correll 1978, p. 216). In this political climate then

have come attempts to mix regulation and acquisition

techniques (Pearce, 1975, p. 4).

But others have attacked zoning, the traditional land

development tool:

Zoning is no panacea because it is transitory and
all too frequently influenced by the immediate
economic interests of local policymakers.
(Teitell 1980, p. 1)

Techniques such as zoning, tax breaks, leases and
licensing do not offer absolute assurance of
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permanent protection of open space. (Pearce
1975, p. 5)

Faced with rapid population growth and increasing
urban sprawl, conservationists were finding that
zoning . . . v/as inadequate to restrict the
exploitation of individual or isolated parcels of
land. (Small 1979, p. 306)

One of the problems with zoning for open space protec

tion may be "the ready granting of variances when political

pressure to develop increases" (Fenner 1980, p. 1040), but

a larger problem also exists with the fact that open space

"zoning regulations are subject to attack on multiple

constitutional grounds including alleged violations of due

process, equal protection and the 'taking' clause of the

fifth amendment" (Ibid.). In addition to confusing federal

taking standards, others cite "the absence of governmental

immunities" and "enormous monetary liability" (Bowen and

Feldman 1981, p. 396) as reasons that cities and counties

have avoided open space zoning techniques (for further

discussion of the taking standard see: Dawson 1982,

pp. 44, 150; Mandelker and Cunningham 1985, pp. 75, 106).

Conservation Easements—As "A
Substitute for Zoning

Howe refers to the "development easement approach" as

"a substitute for zoning" and says it "resembles the scheme

of the English Town and County Planning Act of 1947 (Howe

1974, p. 135). Unlike zoning regulations based on the
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police power, however, it should be remembered that these

restrictions are voluntary, binding agreements:

entered into by private citizens with nonprofit
organizations or governmental units under the
aegis of specific state enabling legislation
.  . . In order to attack a municipality's use of
conservation easements as exclusionary, a party
would have to establish that the restrictions
were_exclusionary in fact, a burden more easily
carried in actual zoning cases that in conserva
tion programs. Given the status of conservation
easements as statutory, nonzoning devices, it is
unlikely that they can be equated with exclusion
ary zoning. (Goetsch 1975-76, p. 409)

Conservation Easements—Extension of an Old Idea

Early Use

The first American use of conservation easements was

written in the 1880's to protect parkland near Boston

designed by Frederick Law Olmstead, Sr., "although these

were invalidated in the 1920's on the basis of a technical

ity in their drafting" ("Report on the 1985 National Survey

•  • • ' P» 11) . In 1900 Charles Eliot incorporated

easement provisions into the Massachusetts Bay Circuit Act

(Goetsch 1975-76, p. 383). Olmstead undertook easement

acquisitions in California in the early part of this

century. The 1930 Capper-Cramton Act gave congressional

authorization for easements along streams in Washington,

D.C. (Ibid.).
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The most extensive use was that of the National Park

Service in the 1930's along the Blue Ridge Parkv/ay and the

Natchez Trace Parkway (Barrett and Livermore 1983, p. 4;

Coughlin and Plaut 1978, p. 458-459; Goetsch 1975-1976,

P' 383; Report on the 1985 National Survey). This experi

ence is often cited as a failure and a reason for federal

reluctance to enter into easement programs, however,

Coughlin and Plant 1978 cites the following reasons for the

failure of this effort: (1) the bulk of the easements were

acquired by the states in the 1930's—they were more

interested in acquiring the easements than in explaining

restrictions, (2) the easements have since transferred

two to three times—these owners either were not aware of

the restrictions or did not consider their implications,

(3) these were rural areas totally unfamiliar with any type

of land use regulation and (4) these easements were not

drafted to consider the landowner's need for economic

return on land (Coughlin and Plaut 1978, p. 458-459).

Coughlin and Plaut contrast this experience with the

successful easement program of Piscataway Park by the

National Capital Parks Commission in the 1960's and the

"generally successful 1950 easement program along

Wisconsin's Great River Road" (Ibid., p. 459).
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The 1960's

In the 1960's the National Park Service undertook an

easement program around Mount Vernon and federal funds

became available for scenic and open space easement acqui

sition as part of the Open Space Land Program of the U.S.

Dept. of Housing and Urban Development (Title III of the

Housing Act of 1961, 42 U.S.C. §§ 1500-1500d-l) and Title

III of the Highway Beautification Act of 1965 (779 Stat.

1028 23 U.S.C. §§ 131,136,319; also see Barrett and

Livermore 1983, p. 4-5).

This renewed interest in the conservation easements

during the 1960's is attributed to the publication in 1959

by William Whyte of a small technical bulletin for the

Urban Land Institute entitled. Securing Open Space for

Urban America: Conservation Easements (Danziger 1962,

p. 483; Goetsch 1974-75, p. 384; Pearce 1975, p. 8; "Report

on the 1985 National Survey . . . ,"p. 11; "Techniques for

Preserving . . ." 1975, p. 1635; Watson 1981, p. 27; Whyte

1959).

An intensive workshop for practitioners was held in

1966 at the University of Wisconsin in Madison. The

conference concluded with several points stressed as a

necessary part of a "successful easement acquisition

program":
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1. It is helpful to have a solid legislative
base which spells out in soine detail the
public interest in preserving certain natural
values and to have expressly authorized
easement language which will help to avoid
needless debate and court action,

2. To be successful, the power to condemn the
rights in land to be acquired should be
spelled out.

3. Easement programs should be incorporated
within well-developed and acceptable compre
hensive plans which identify areas to be
preserved and the methods for achieving
preservation goals, to include: fee simple
acquisition, zoning, subdivision controls,
and other appropriate regulatory measures.

4. The easements document must be carefully
developed and spelled out in sufficient
detail to protect the rights in land which
are sought to be preserved. Moreover, the
landowner must be carefully apprised of the
rights being purchased. The courts will not
interpret careless thinking nor careless
documents in favor of acquiring agencies.

5. Use only competent and experienced appraisers
and negotiators allowing them maximum flexi
bility in achieving objectives which they
clearly and thoroughly understand beforehand.

6. The strictly negative easement in gross is,
according to some authorities, a legal
impossibility and enforcement of it might
present difficulties. Therefore, enabling
legislation should be specific in its lan-

^  guage by attempting to circumvent the common
law technical problems associated with
easements in gross.

7. Public relations (selling) in advance of even
preliminary negotiations for easements is a
must. It then must continue unabated
throughout the entire process of acquiring
the interests sought. This is essential to
success in that the owner must absolutely
understand what he is selling and exactly
what that will mean to him nov/ and in the
future, under virtually all circumstances.

8. Include as many positive clauses as possible
in the easement document, such as: right to
inspect, maintain, do studies, etc. This is
necessary even if carefully worded and
specific enabling legislation has been
enacted.
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9. Provide, within enabling legislation, for
nonprofit land preservation organizations to
receive state or federal financing to acquire
easements in and manage lands. This will
relieve the state of management burdens and
will broaden the impact of state land preser
vation programs. (Pearce 1975, p. 25)

Following the Wisconsin Workshop came publication in

1967 of Private Approach to the Preservation of Open Land

by Russell Brenneman of the Conservation and Research

Foundation (Brenneman 1967) . This work captured the

attention of policymakers and conservation minded citizens.

The publication by Whyte in 1968 of The Last Landscape

(Whyte 1968) popularized the term for a larger audience

(Goetsch 1974-75; Pearce 1975, p. 8; Watson 1981, p. 27).

The 1960's also witnessed rapid change regarding easements

on the part of the I.R.S.. The first specific I.R.S.

statement regarding the deductibility of a scenic easement

came in a 1964 Revenue Ruling (Madden 1983, p. 125; Rev.

Ruling 64-205, 1964 2 C.B. 62). In 1965 came an I.R.S.

news release announcing the availability of charitable

deductions for donations of a scenic easement to a quali

fied recipient (I.R.S. News Release No. 784, Nov. 15, 1965,

noted in Teitell 1980, et. al., note 45 at p. 4; as

referenced in Madden 1983, note 122 at p. 126). However,

in 1969, easement programs stalled when Congress enacted

the Tax Reform Act of 1969 (Pub. L. No. 91-172, § 201(a),

83 Stat. 487, 549-50). In section 170 (F) Congress limited
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deductions for partial interests to remainder interests in

a personal residence or farm (I.R.C. § 170 (F) (3) fb) (1970))

and this provision seems to preclude deduction of conser

vation easements because the retention of substantial

rights barred classification as an undivided interest"

(Willbanks 1984, p. 325), although the Conference Committee

Report (H.R. Report. No. 782, 91st Congress, 1st Session.

294 (1969)) "expressed a legislative intent to consider the

gift of an open space easement in gross to be the gift of

an undivided interest in property where the easement was

granted in perpetuity . . . by creating a legal fiction

®^U3.ted an open space easement in gross (granted in

perpetuity) with an undivided property interest" (Madden

1983, p. 127-129).

The 1970's; Evolution in "The Environmental Decade"

The 1970's saw further change and evolution both in

regard 'to I.R.S. thinking and also in regard to state

legislation. The Treasury Department revived the easement

progress stalled under the 1969 Tax Reform Act by publica

tion of Treas. Reg. § 1.170-A(b) (1) (ii) and a series of

revenue and private letter rulings (Watson 1981, p. 29 note

33 [appearing at p. 35] and Willbanks 1984, note 21,

p. 326). Watson cites a 1975 compilation of state legis

lation
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which counted sixteen states with "specific state
enabling legislation" and a total of twenty-five
states with relevant legislation. By September
of that year, the total reached twenty-nine. A
compilation published in 1979 lists forty states
with relevant legislation. (Watson 1981, p. 29)

But continued "Uneasiness with the weak basis for

regulation" lead to amendments to the Tax Reduction Act of

1976 which permitted "the deduction of contributions of

leases, options or easements of the least 30 years duration

if they were exclusively for conservation purposes

(Willbanks 1984, p. 326). These conservation purposes were

defined in 170(f)(3)(C) as:

(i) the preservation of land areas for public
outdoor recreation or education, or scenic
enj oyment;

(ii) the preservation of historically important
land areas or structures

(iii) the protection of critical environmental
systems

The Tax Reduction and Simplification Act of 1977

further attempted to refine conservation purposes to

guarantee that the purposes would be carried out (Madden

1983, p. 129), required that the interest be held in

perpetuity (Madden 1983, p. 130; Willbanks 1984, p. 326),

and set a "sunset date" allowing for charitable deductions

under the 1977 legislation (Madden 1983, p. 130).

1980: Changes in the Tax Code Send a Strong Signal

In 1980, a year before the "sunset" date of the 1977

legislation. Congress addressed the continuing confusion
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(especially as a result of questions dealing with mineral

interests) by creating a new subsection of the Internal

Revenue Code, Section 170(h) to define "Qualified Conserva

tion Contributions." In particular, the legislation and

resulting regulations are designed to define "Qualified

Real Property Interest," "Qualified Organizations," "Con

servation Purposes" [a definition generally and addressing

particular issues under the heading "Exclusively for

Conservation Purposes"; perpetuity, surface mining, and

mineral interests] , and questions of valuation (see I.R.C.

§ 170(h)(1)(A)(B)(C); Madden 1983, pp. 131-148; Small 1986;

1984, pp. 324, pp. 324—345). The conservation

purposes were expanded to include the new open space

purpose that is the primary subject of this research.

Rising Popularity of Easements

One good indication of the popularity of easements is

the numlaer of states passing specific conservation easement

legislation which deals with the problems of nonstatutory

common law easements. The first of these was the Massachu

setts Conservation and Preservation Restrictions Act passed

in 1969 ("Report on the 1985 National Survey, p. 30); since

then, legislation has passed in numerous states although

the estimates vary: 27 states (Partigan 1985, p. 433), 30

states (Antherton 1985, p. 63), 44 states (Garrett 1984-85,
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p. 258, and "Roport on the 1985 National Survey," p. 30).

[The difference appears to be reflected in how each compil

er counts "preservation" vs. "conservation" legislation].

Also directly as a result of the 1980 legislation, "the

National Conference of Commissioners on Uniform State Laws

<3i^afted a model statute—the Uniform Conservation Easement

Act (U.C.E.A.)" (Garrett 1984-85, p. 268 12 U.L.A. 52-61

(supp. 1986)) . In five years this legislation has passed

in seven states: Arizona, Indiana, Maine, Minnesota,

Nevada, Texas, and Wisconsin (12 U.L.A. 52 (supp. 1986)).

The discussion of the literature search will address the

problems with common law which give rise to the need for

the Uniform Conservation Easement Act.

Another indication of the popularity of easements is

the number of organizations which have begun easement

programs. The Land Trust Exchange notes, "Sixty-two of the

[210] respondents to the survey have begun using easements

since 1^80. There has been an explosion of printed mate

rials and conferences on the subject" ("Report of the 1985

National Survey," p. 30).

Summary

Open space preservation is a concern with ancient

roots in human history and with more modern roots within

the planning profession. Open space functions to serve
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human needs. The range of protection techniques varies

according to the types of land rights conveyed (full fee or

less-than-fee) and according to the types of protection

strategies used (acquisition, regulation, donation, public

or private) . The emphasis of this study is the use of

conservation or open space easements by private nonprofit

land trusts or conservancies.

Conservation easements are a less-than-fee simple

techniques based on statutory authority and borrowing

principles from common law. They are a "new" idea with old

roots. The first use of a conservation easement in America

was in the 1880's and early 1900's in Massachusetts. The

first large scale federal government experience was by the

National Park Service with the Blue Ridge and Natchez Trace

Parkways in the 1930's. Problems with those programs have

given public administrators insights to the short term

strategies and long term enforcement responsibilities of
I

successful easement programs. The use of scenic easements

along the Great River Road in V7isconsin in the 1950's is

the first large scale state approach. The 1960's brought

the introduction of the modern statutory conservation

easement with the publication in 1959 by William Whyte of

Securing Open Space for Urban America: Conservation

Easements," a 1966 workshop for land conservation practi

tioners at the University of Wisconsin, the publication in
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1967 by Russell Brenneman of Private Approaches to the

Preservation of Open Land, and VJhyte' s publication in 1968

of The Last Landscape.

The real incentive for the use of easements came with

the I.R.S.'s recognition of their use as donations or gifts

to public charities allowing income tax deductions to

qualified donors for qualified purposes. This use started

during the 1970's after a series of favorable private

letter rulings by the I.R.S., and was given statutory

authority by the Tax Reduction Act of 1976 and the Tax

Treatment Extension Act of 1980 (which created a whole new

subsection of the Internal Revenue Code, I.R.C. § 170(h) to

acknowledge the deductibility and qualifications of quali

fied easements). Since the 1980 legislation, a flood of

conferences, articles, state legislation, and action by

nonprofit land conservation organizations has centered

around the use of the conservation easement technique.
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CHAPTER III

LITERATURE SEARCH

Problems with Legislation, Common Law and Equity Rules

Overview

The literature on less-than-fee techniques for land

conservation is very legalistic, theoretical, and confusing

(for readable, current discussions see: Antherton 1985,

pp. 56-72; Madden 1983, pp. 108-122; Netherton 1979). This

writer agrees with Watson when she says, "It is apparent

from any number of theoretical, legal discussions of the

characteristics and merits of the various legal forms of

the recorded land use agreement is here a pursuit without

profit. However, as Watson finds, a brief discussion of

these books is necessary to study the easement concept.

There are three basic less-than-fee techniques dis

cussed in the literature: restrictive covenants, equitable

servitudes and conservation easements. Some authors use

bhe terms restriction covenants and conservation easements

interchangeably (Browne and Dome 1975, p. 70), while

others argue that covenants are contracts and not eligible

to be considered as qualified gifts to conservation orga

nizations, hence the need for the distinction (Thomas 1975,

p. 571). Likewise, there is a confusion ("two theories"
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Netherton 1979, p. 552; Watson 1981, pp. 14-15) as to

whether equitable servitudes are contracts or easements.

Money damages are the only award available for breech of

covenant (Netherton 1979, p. 550), whereas equitable

servitudes can be enforced in equity (coiniuon law) , as well

as at (statutory) law. Specific performance of the agree

ment, as well as money damages, may be granted (Ibid.,

pp. 551-552). However, it is generally agreed that ease

ments are the "most versatile" (Antherton 1985, p. 55) and

"most effective" (Madden 1983, p. 105). Rather than a

paper contract, "an easement is an interest in land that is

in the possession of another" (Watson 1981, p. 14). Of the

three less-than-fee interests, the easement is the strong

est interest in land.

Before discussing common law and equity rules as they

relate to these instruments, it is necessary to introduce

some property law terms used in this discussion. The

interests held are said to impact a dominant or servient

estate with either affirmative (positive) or negative

obligations. The nature of the estate and obligations are

spelled out in the agreement, whereas, negative obligations

give the holder (dominant estate) a veto power over other

wise lawful acts of the servient estate (Madden 1981,

p. 113-114; Netherton 1979, p. 544; Watson 1981, pp. 15-

16) .
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Another important classification which distinguishes

these interests is whether the interest is appurtenant or

in gross. An appurtenant easement benefits a particular

and adjacent dominant estate. An interest in gross belongs

to the owner (holder) "independent of his ownership or

possession of other (dominant) land which is benefited by

this interest in the servient estate (Netherton 1979,

p. 544) .

Another term used is in discussing whether the inter

ests "run with the land." This concept deals with the

assignability and transferability of the interest beyond

the original holder. If the interests "run with the land"

they can be assigned or transferred as the dominant or

servient estate is transferred.

Common Law and Equity Rules

Background

Common law rules place restraints on the establish

ment, transferability, and enforceability of less-than-fee

interests (Madden 1981, p. 103). Traditionally these rules

have favored appurtenant easements over easements in gross

(Netherton 1979, p. 546). One author cites these rules as

the reason "the potential for developing innovative ar

rangements for protection of environmental resources

through less-than--fee interests held by charitable



37

corporations or trusts or public agencies never has been

seriously reached or even seriously approached" (Ibid.,

p. 541).

Covenants must meet rigid requirements of form,

intent, "privity" and "touch and concern." In addition the

holder can only seek money damages, not performance, and

there are larger problems with enforcement, transferabil-

ity, and assignability than with easements (Netherton 1979,

p. 550-551). A majority of American courts have denied

transferability by the holder of a restrictive covenant in

gross (Madden 1983, p. 111).

Equitable servitudes also have problems with assigna-

when in gross (Netherton 1979, p. 541) even though

"a minority hold the view that the burden of an equitable

servitude runs whether or not the benefit is in gross, and

this view has enjoyed support in some legal literature"

(Ibid., p. 553).

Easements under common law are the less-than-fee

interest with "relatively few common law restrictions"

(Madden 1983, p. 105). Appurtenant easements are the ones

with the least restrictions (Brenneman 1967, p. 32),

although one commentator notes that articles and statutes

on the subject ignore the issue of transferring the domi

nant estate with the appurtenant estate "otherwise the

easement is terminated" (Cohen 1981, p. 754). The rulings
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on the assignability of easements in gross are in conflict:

in twelve states they can not be assigned; five states

sustain assignability; six states base assignability on

statutes; and in nine states the rulings are in conflict

(Netherton 1979, p. 546-547); but the majority of American

courts have ruled against assignability (Madden 1983,

p. 550-551). Also, "The strictly negative easement in

gross is, according to some authorities, a legal impos

sibility . . (Pearce 1975, p. 26). Some easements in

gross are valid if held for a profit (Netherton 1979,

p. 545) .

Reasons for Confusion

This writer has observed that the following factors

contribute to the confusion in the common law literature

and cases:

1. Changes in Roman Law and English Common Law—The

Roman Law offered greater flexibility and placed

"no limit on the affirmative or negative obliga

tion" (Netherton 1979, p. 543).

2. Difference Between English and American Courts—

particularly important for easements in gross

without a profit (Ibid., p. 545).

3. The few and often conflicting number of cases,

with very few of those cases contemporary (see
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Madden 1983, pp. 117-119; Netherton 1979, pp. 546-

549, 551, 553).

Changes in The Rules as They Affect
Conservation Easements

The literature review reveals that the common law is

changing to allow for conservation easements. These

changes are coming because "the policy reasons for creating

such restrictions are no longer valid" (Madden 1983,

p. Ill) . It was the clouding of titles and concern with

excessive encumbrances which was the fear underlying common

law's hostility toward easements (Madden 1983, p. 120;

Netherton 1979, p. 554). But the modern practice of title

searches and, more importantly, recording statutes should

minimize this concern (Ibid.).

There are four developments which underscore this

policy change:

1. Restatement of Property—Netherton states:

the issue remained unclear well into the
twentieth century, when Sims became the prime
mover in working for a change in the rules of
American common law to recognize noncommer
cial easements in gross as assignable inter
ests. As a result the Restatement of Proper-

adopted the position that such interests
are alienable, if made so by the terms of
their creation. (Netherton 1979, p. 544; see
also Restatement of Property §§ 491, 492
(1944))

2. U.S. V. Albrecht (364 F. Supp. 1349 (N.N.D. 1973),

affd, 496 F. 2nd 906 (8th Circuit 1974)). This
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case upheld the right of the United States to

enforce a restriction in gross pursuant to the

Migratory Bird Conservation Act (45 Stat. 1222, 28

U.S.C. § 1345). Netherton notes that the case

"may point the way to a liberalization of the

rules of assignability and enforceability, at

least in cases where the holder of an interest in

gross is a public agency. Being immortal and

fixed . . ." (Netherton 1979, p. 558).

3. State Statutes—The number of state statutes

written to correct or address common law problems

is often cited as evidence that the public recog

nizes "the usefulness of this device" (Fenner

1980, p. 1067) .

4. Uniform Conservation, Easement Act—U.C.E.A.—

(U.L.A. Vol. 12, p. 52-61 (Supp. 1986) )~In 1981,

the National Conference of Commissioners on

Uniform State Laws, drafted a model statute "in

direct response to the 1980 Tax Treatment Exten

sion Act" (Garrett 1984-85, p. 268) with "the

primary focus of U.C.E.A. . . . the removal of all

common law barriers to conservation easements"

(Ibid., p. 269).
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The State Statutes

Three Approaches

The prefatory note to the Uniform Conservation Ease

ment Act (U.L.A. Vol. 12, p. 52-61 (Supp. 1986)) helps to

clear much of the confusion regarding the discussion of

conservation easements. The U.C.E.A. is a rejection of two

alternatives which states had been taking in conservation

legislation:

The terminology reflects a rejection of two
alternatives suggested in existing state acts
dealing with nonpossessory conservation and
preservation interests. The first removes the
common law disabilities associated with covenants
real and equitable servitudes in addition to
those_associated with easements. As statutorily
modified, these three common law interests retain
their separate existence as instruments employ
able for conservation and preservation ends. The
second approach seeks to create a novel addition
al interest which, although unknown to the common
law, is, in some ill-defined sense, a statutorily
modified amalgam of the three traditional common
law interests. (Ibid.)

The U.C.E.A. is then a third approach. In some ways

the Uniform Code is more comprehensive (in its considera

tion of all potential common law and equity problems), but

it leaves a lot of issues for the legislatures to address

(see discussions below). Antherton states:

All the statutes have one characteristic in
common: simplification and clarification of
common law doctrines. . . . The major areas
addressed by the easement legislation include:
definition and categorization of the interest;
the nature of the interest granted; who may
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acquire it; methods of acquisition; enforceabil-
ity by subsequent holders of both benefited and
broadened interests; duration; termination; and
enforcement. (Antherton 1983, p. 63)

Issues To Be Considered in State Legislation

Antherton addresses the subject of Issues to be

considered in State Legislation:

1. Is the use of eminent domain by public
agencies allowed for acquiring the easements?
(Ibid., p. 64)

2. Are nonprofit organizations allowed to hold
easements? (Ibid., p. 64)

3. The extent to which subsequent holders of
dominant and servient estates are bound.
(Ibid., p. 64)

4. Durational requirements. (Ibid., p. 65)
5. Enforceability by the holder, designated

third parties, citizen suits [used in Cali
fornia] , and actions by the Attorney General
[in Capacity as supervisor of charitable
trusts either by statute or of common law] .
(Ibid., p. 65)

6. Remedies [damages, injunction, court costs,
and other fees]. (Ibid., p. 65)

7. Legislative findings. (Ibid., p. 66)
8. Property tax benefits. (Ibid., p. 66)
9. Government methods to finance easement

acquisition. (Ibid., p. 66)
10. ^ Governmental approval or review. (Ibid.,

p. 66)

Uniform Conservation Easement Act

The Prefatory Note to the Uniform Conservation Ease

ment Act (U.L.A. Vol. 12, p. 53 (Supp. 1986)) states that

the easement approach was chosen for three reasons:

First, lawyers and courts are most comfortable
with easements and easement doctrine, less so
with restrictive covenants and equitable servi
tudes, and can be expected to experience severe
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confusion if the act opts for a hybrid fourth
interest. Second, the easement is the basic
less-than-fee interest at common law; the re
strictive covenant and equitable servitude
appeared only because of then-current, but now
outdated, limitations of easement doctrine.
Finally, nonpossessory interests satisfying the
requirements of covenants real or equitable
servitude doctrine will invariably meet the Act's
less demanding requirements as "easements."
Hence, the Act's easement orientation should not
prove prejudicial to instruments drafted as real
covenants or equitable servitudes, although the
converse would not be true.

A key difference in the Uniform Act and the statutes

in some states is a rejection of subjection of easements

for review to public planning agency review. As the

Prefatory Note states, "There are both practical and

philosophical reasons for not subjecting conservation

easements to a public ordering system," Among these

reasons are:

[1] The Act has the relatively narrow purpose of
sweeping away certain common law impedi
ments . . .

[2] the requirement of public agency approval
^  adds a layer of complexity which may dis

courage private actions . . .
[3] Placing such a requirement in the Act may

dissuade a state from enacting it . . .
[4] Section 1(2) of the Act restricts the

entities that may hold conservation and
preservation easements to governmental
agencies and charitable organizations,
neither of which is likely to accept them on
an indiscriminate basis.

[5] Government programs that extend benefits to
private donors of these easements provide
additional controls against potential
abuses.

[6] Controls relating to real estate assessment
easement and taxation . . . have been, or
can be, imposed by state legislatures to
prevent abuses . . .



44

[7] Finally, the American legal system generally
regards private ordering of property rela
tionships as sound public policy. Absent
conflict with constitutional or statutory
requirements, conveyances of fee or non-
possessory interests by and among public
entities is the norm, rather than the
exception, in the United States. By elim
inating certain outmoded easement impedi
ments which are largely attributable to the
absence of a land title recordation system
in England centuries earlier, the Act
advances the values implicit in this norm.
(Ibid.)

This final point appears to be a largely philosophical

one that might be classified as "anti-planning" (see Watson

1981, pp. 17—21). The rejection of planning agency review

is of interest here because of the requirements in the

Final Treasury Regulations that certain open space ease

ments meet a "clearly delineated governmental conservation

policy test" (Treas. Reg. § 1.170A14(d)). Any state

considering the Uniform Conservation Easement Act could, of

course, include such a public ordering system or agency

review in their state's legislation.

The Uniform Conservation Easement Act does require

recording (§2 (b) ) , but leaves to the states the task of

spelling out the formalities. The Act does not address the

impacts of states' Marketable Record Title Acts but the

Prefatory Note says, "The relationship . . . should be

considered" (U.L.A. Vol. 12, p. 53 (Supp. 1986)). The Act

also does not address the relationship with the local

Property assessor and tax policy (Ibid.) . it does not
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further expand or limit the use of eminent domain (Ibid.,

p. 54) . §3 (a) of the Act deals with the three types of

parties which may brings enforcement action: (1) an owner

of an interest in the real property burdened by the ease

ment; (2) a holder of the easement; (3) a person having a

third-party right of enforcement or a person authorized by

other law (Ibid., pp. 54-55).

Possible Court Challenges

Goetsch (Goetsch 1975-76, pp. 383-411) wrote an

article in 1975-76 detailing possible constitutional and

nonconstitutional challenges to the use of easements. He

cites as leading state cases upholding the constitution

ality of easements as Kamsowski v. State (31 Wis. 2d 256,

142 N.W. 2d. 793 (1966) cited Ibid., p. 399), and Bucks

County Commissioners v. Kowalski (22 Bucks Cty. L. Rep. 293

(1972)) and Bensalem Township School District v. County

Commissioner (8 Pa. Cmnwlth. 411, 303 a.2d258 (1973))

(Ibid., p. 401).

Goetsch also lists a number of legal rules and situ

ations which might be invoked to challenge conservation

easements:

(1) eminent domain, (2) changed conditions, (3)
the rule against perpetuities, (4) tax foreclo
sure sales, (5) marketable record title acts, (6)
public policy, and (7) exclusionary zoning. The
threat these doctrines or situations pose would
be greatly limited by the presence of well drawn
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enabling legislation .. . since conservation
restrictions are the creations of legislation,
are designed to protect open space, and usually
are held by public bodies, the threat posed by
most of these rules is indirect at best.
(Goetsch 1975-76, p. 402-403)

Goetsch concludes his discussion of conservation

restrictions by noting:

When first invented, the conservation easement
was an ingenious device with little to recommend
it except a laudable purpose and a dubious claim
of descendancy from the common law . . . Adoption
. .. by the federal government and well over
half the states has removed the taint of ille
gitimacy, and now with their use multiplying and
a uniform law in the offing, conservation re
strictions stand ready to assume a mature role in
the land use programs of the future. (Ibid.,
p. 409)

Problems with the Treasury Regulations

Overview

The Tax Treatment Extension Act of 1980 (Pub. L. No.

96-541, § 6,94 Stat. 3204, 3206 (1980)) created a new

section'of the I.R.S. Code (IRC 170(h)) to deal with the

question of "Qualified Conservation Contributions" (Madden

1983; Richardson 1983; Small 1985 and 1986; Thompson 1986;

and, Willibanks 1984). The 1980 Legislation consisted of a

definition of three primary elements: qualified real

property interest, qualified organization, and qualified

conservation purposes. In May 1983, the I.R.S. released

the Temporary Regulations attempting to further define
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these terms and to deal with the subject of Valuation and

Appraisal (51 Fed. Reg. 1496,1497).

The qualified real property interest element centers

around Congress' concern that the donor does not retain any

control over the future use of the donated portion of the

property. The regulations define a partial interest rule

which does not allow a deduction "of any interest in

property that consists of less than the donor's entire

interest in the property" (Treas. Reg. § 1.170A-14(a))

[with an allowable deduction for a conservation easement a

notable exception]. Issues addressed in the proposed

regulations, the hearings, and by the final regulations

deal with the partial interest rule, prior transfers, the

"perpetual" requirement of conservation easements, and the

issue of retention of mineral rights (by the donor or a

third party).

The qualified organization element dealt with Con

gress* concern that the Tax Code not be used to convey a

private benefit by allowing a deduction of "backyard"

easements by three acre (or less) land owners (Small 1986,

p. 3-2). The proposed and final regulations defined a

qualified organization as a governmental unit or a public

charity and disallowed deductions to private foundations

and charities (Treas. Reg. S 1.170A-14 (c) ; see also Small

1986, pp. 3-1— 3-6) .
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The conservation purposes element consisted of two

parts. First was the definition of the four conservation

purposes (with the public access requirements for each).

The "new" open space purpose had new "tests" added to

ensure "clearly delineated governmental conservation

policy," "public benefit," and "scenic quality." Public

access requirements were different for the "new" open space

purpose depending on the nature of the resource (examined

later in this chapter) . The second part of the conserva

tion purpose element was a requirement that the donation be

used "exclusively for conservation purposes." Here the

Regulations (Treas. Reg. § 1.170A-14(e)) dealt with the

subject of inconsistent uses and permissible uses.

The concern with Valuation and Appraisal is a real one

(some would say due to I.R.S.'s mandate, structure, and

nature, a primary one). The concern by Congress is with

"aggressive and abusive valuations" ("Hearings on H.R.

7318 . '. . ," p. 20; Hambrich 1981, p. 351; Madden 1984,

p. 139; Small 1986, pp. 9-2—9-3, 17-4—17-5).

The primary source for understanding the I.R.S.

Regulations is Small's The Law of Conservations Easements.

Stephen Small was the staff attorney in the I.R.S. who was

Primarily involved in drafting the purposed regulations.

The 1985 edition is an interesting background of the

history behind the purposed regulations; the 1986 revision
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is the definitive work on the Final Regulations (Small

1986) . From an analysis of the number of pages spent in

discussing the Final Regulations, three issues emerge as

the most controversial: conservation purposes (56 pages),

Valuation and Appraisal (26 pages), and Mineral Rights (10

pages). The discussion of the literature review of prob

lems with the regulations will focus on these three areas.

For an in depth review of all issues in the proposed and

final regulations, the reader should refer to Small. The

book includes as Appendices: Private Letter Rulings and

Revenue Rulings from the I.R.S., Committee Reports (for

legislative history) and other useful reference material.

The book will be updated annually (Small 1986, p. 1-7).

Qualified Conservation Purposes

Recreation and Education

Each of the conservation purposes by their very nature

have different requirements for public access. The public

requirement for lands donated under the recreation and

education purpose require that the donation be ". . . for

the substantial and regular use of the general public"

(Treas. Reg. § 1.170A14(d) (2) (ii). Small notes:

Obviously, "substantial and regular" does not
necessarily mean "constant and just as obviously
the specific number of days or months of use a
year may vary depending on the characteristics
and of the property and the purpose of the
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donation. This is simply another rule that
defies precise articulation and that, in the end,
depends on the good judgement and good sense of
donee organization to make it workable. (Small
1986, p. 5-4)

Small also spends some time discussing the refusal by

I.R.S. to become involved in determining which "use is bet

ter." Small notes that some would argue that hunting and

snowmobiling are inconsistent uses with conservation

purposes and adds "the Service did not want to be put in a

position of deciding which are 'better' than others,

avoiding (and I think properly so) the difficult value

judgements .. ." (Ibid., p. 5-5).

Protection of Habitat and
Environmental Systems"

This conservation purpose is defined in I.R.C. §

170 (h) (4) (A) (ii) and Treas. Reg. § 1.170A-14 (d) (3) and is

termed "The Nature Conservancy Sections" by Small (Ibid.).

For this purpose the regulations recognize that public

access may in fact destroy the public benefit and states

"Limitations on public access to the property . . . shall

not render the donation nondeductible" (Treas. Reg.

1.170A(14) (d) (3) (iii); and Small 1986, p. 5—6). Small also

discusses how donation of an undeveloped island would meet

this purpose (Ibid., p. 5-5) and how donation of a buffer

zone around parks, preserves, natural areas, etc. would

also meet this test (Ibid., p. 5-6).
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Historic Preservation

For the historic preservation purpose the regulations

note that visual access is sufficient bat if there is no

visual access to the property or if it is so small as to

question the public benefit of the donation, the regula

tions state, "the terms of the easement must be such that

the general public is given the opportunity to view the

characteristics and features of the property which are

preserved . . . to the extent consistent V7ith the nature

and condition of the property" (Treas. Reg. § 1.170A-

14(d)(5)) and expands upon those definitions in the sub-

ssction. Small discusses the term "historically important

land area" (Small 1986, p. II-5—11-6) and "certified

historic structure" (Ibid., p. 11-7), but for the most part

the regulations clearly define these terms.

The "New" Open Space Purpose

Edward Thompson, General Counsel for the American

Farmland Trust, recently (April 1986) wrote an article for

the Zoning and Planning Law Report in which he states "of

the various conservation purposes listed, "open space" is

potentially the broadest and affords local planners with

the greatest opportunity to encourage private-sector

initiatives that v^/ill complement master plan objectives"

(Thompson 1986, p. 27). As discussed earlier this open
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space purpose is defined by I.R.C. § 170 (h) (d) (1) (iii)

(1982) :

The preservation of certain open space (including
farmland and forest land . . .) will meet the
conservation purposes of this section if such
preservation is—
(A) Pursuant to a clearly delineated Federal,
state, or local conservation policy, and will
yield a significant public benefit, or
(B) For the scenic enjoyment of the general
public and will yield a significant public
benefit.

In adding this new conservation purpose. Congress knew

the term would be vague and subject to abuse, so it added

the "clearly delineated governmental policy test," the

"scenic enjoyment" test, and the "significant public

benefit" test (Small 1986, pp. 4 — 1—4 — 2) . F^armland and

forest land are not a special category but must meet these

tests as would any other donation (Ibid., pp. 6-4).

Scenic enjoyment test. The final regulations list the

factors to be considered:

(1)' The compatibility of the land use with other
land in the vicinity;
(2) The degree of contrast and variety provided
by the visual scene;
(3) The openness of the land (which would be a
more significant factor [in] an urban or densely
populated setting or in a heavily wooded area);
(4) Relief from urban closeness;
(5) The harmonious variety of shapes and tex
tures;
(6) The degree to which the land use maintains
the scale and the character of the urban land
scape to_ preserve open space, visual enjoyment,
and sunlight for the surrounding area;
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(7) The consistency of the proposed scenic view
with a methodical state scenic identification
program, such as a state landscape inventory; and
(8) The consistency of the proposed scenic view
with a regional or local landscape inventory made
pursuant to a sufficiently rigorous review
process, especially if the donation is endorsed
by an appropriate state or local governmental
agency. (Treas. Reg. § 1.170A14(d)(4)(ii))

The Regulations also state, "To satisfy the require

ment of scenic enjoyment by the general public visual

access is sufficient . , . the entire property need not be

visible to the public, visual [rather than physical] access

is sufficient . . . although the public benefit . . . may

be insufficient . . . if only a small portion is visible to

the public (Ibid.; also see Small 7—3—7—4 for a discus

sion of this visual access requirement).

Small finds three important points in the list of

factors;

1. "note the possibility of an open space easement in

an urban environment, both in factor (4) and

factor (6)" (Small 1986, p. 7-2). He also notes

the little recognized provision for an easement to

preserve sunlight in factor six (Ibid.).

2. factors seven and eight in combination with Treas.

Reg. 1.170A-14(d)(4)(vi)(c) ["Relationships of

Requirements" section] notes that "Donations may

satisfy more than one test," and states "the

preservation of a particular scenic view
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identified as part of a scenic landscape inventory

by a rigorous governmental review process will

meet the tests . . . of this section" (see Small

1986, pp. 7-2—7-3) .

3. as cited previously. Small notes the list of

factors

. . . is not an all-inclusive list, not a
checklist, and not a weighted list of the only
factors the Service considers to be important.
Rather, it is the Service's attempt to suggest
certain criteria that may or may not be
relevant to the evaluation of a particular
donation. (Ibid., p. 7-3).

"Clearly delineated governmental conservation policy."

In discussing the requirement that preservation of open

space be pursuant to a clearly delineated federal, state,

local governmental conservation policy, the regulations

state:

A general declaration of conservation goals by a
single^ official or legislative body is not
sufficient. However, a governmental conservation
policy need not be a certification program that
identifies particular lots. . . . This require
ment^ will be met by donations that further a
specific, identified conservation project. . . .
For example, the donation of a perpetual conser
vation restriction to a qualified organization
pursuant to a formal resolution of certification
by a local governmental agency established under
state law specificalty [sic] identifying the
subject properly [sic] as worthy of protection
for conservations purposes will meet the require
ment of this paragraph. A program need not be
funded to satisfy this requirement, but the
program must involve a significant commitment by
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the government . . . . For example, a govern
mental program according preferential tax assess
ment or preferential zoning for certain property
deemed worthy of protection for conservation
purposes would constitute a significant commit
ment by the government. (Treas. Reg. § 1.170A14
(d) )

The regulations also address the effect of acceptance

by a governmental body on this test. The regulations state

that this acceptance "tends to establish the requisite

clearly delineated governmental policy, although such

acceptance, without more [documentation? proof?], is not

sufficient. The more rigorous the review process . . . the

more the acceptance of the easement tends to establish the

requisite clearly delineated governmental policy" (Ibid., §

(4)(iii)(B)).

In a discussion of access, the regulations state, "A

limitation on public access shall not render the deduction

nondeductible unless the conservation purpose of the

donation would be undermined or frustrated without public

access"' (Ibid., §(4) (iii) (c)).

Thompson in his analysis of this section sees three

things that I.R.S. is looking for under this test: a strong

policy statement, governmental identification of conserva

tion lands, and the strength of the governmental commitment

to the policy (Thompson 1986, pp. 28-29).

On the point of preferential assessment and zoning

Small reminds, "This new rule says sim.ply that preferential
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assessment or zoning, for farmland, for example, or for

open space, is a governmental conservation policy; it does

say that an easement pursuant to such a policy, without

more, meets the requirement of significant public benefit"

(Small 1986, p. 8-4).

Small finds a "safe harbor" in Treas. Reg. § 1.170A-

14(d)(4)(iii) which states;

For example, the donation of a perpetual conserva
tion restriction to a qualified organization
pursuant to a formal resolution or certification
by a local government agency established under
state lav/ specifically identifying the subject
property as worthy of protection for conservation
purposes will meet the requirement of this
paragraph.

Small says that this read in conjunction with the

"Relationship of Requirements Section" [Treas. Reg.

1.170A-14(d)(vi)(A)] says, "if the local governmental body,

whether selectmen, aldermen, freeholders, town council, or

whatever, takes formal action and says, 'we want this

property protected,' the donor has a good gift" (Small

1986, p. 8-3) .

"Significant public benefit." All donations of open

space must meet the public benefit test. The Regulations

state:

Public benefit v/i.ll be evaluated by considering
all pertinent facts and circumstances . . ..
Factors germane to the evaluation of public
benefit from one contribution may be irrelevant
in determining public benefit from another
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contribution. No single factor will necessarily
be determinative. Among the factors to be
considered are:

(1) The uniqueness of the property to the area;
(2) The intensity of land development in the
vicinity of the property (both existing develop
ment and foreseeable trends of development);
(3) The consistency of the proposed open space
with public programs (whether Federal, state or
local) for conservation in the region, including
programs for outdoor recreation, irrigation or
water supply protection, water quality mainte
nance or enhancement, flood prevention and
control, erosion control, shoreline protection,
and protection of land areas included in, or
related to, a government approved master plan or
land management area;
(4) The consistency of the proposed open space
use with existing private conservation programs
in the area, as evidenced by other land, protect
ed by easement or fee ownership by ["qualified"]
organizations . . . in close proximity to the
property;
(5) The likelihood that development of the
property would lead to or contribute to degrada
tion of the scenic, natural, or historic charac
ter of the area;
(6) The opportunity for the general public to use
the property or to appreciate its scenic values;
(7) The importance of the property in preserving
a local or regional landscape or resource that
attracts tourism or commerce to the area;
(8) The likelihood that the donee will acquire
equally desirable and valuable substitute proper
ty or property rights;
(9) The cost to the donee of enforcing the terms
of the conservation restriction;
(10) The population density in the area of the
property; and
(11) The consistency of the proposed open space
use with a legislatively mandated program identi
fying particular parcels of land for future
protection. (Treas. Reg. § 1.170A-14(d)(4)(iv))

Thompson says in his article, "Significant public

benefit can probably be shown by demonstrating that the

land in question has some characteristics that
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distinguishes it from what might be called 'ordinary' land"

(Thompson 1986, p. 29). Thompson also calls on planners to

help in this area.

In short, the more exacting planners are in
defining or delineating conservation lands, and
in explaining through the master plan why [sic]
conservation program will benefit the community,
the greater are the chances that prospective
easement donors can satisfy the significant
public benefit test and, hence, qualify for tax
reductions that will give them an incentive to
help achieve public land use management objec
tives through private initiative, (Ibid.,
p. 30).

"Sliding scale"—the relationship of tests. There is

a relationship betv/een the clearly delineated governmental

conservation policy test and the public benefit test, even

though both "must be met independently." The more site

specific the governmental policy, "the more likely the

governmental decision, by itself, will tend to establish

significant public benefit (Treas. Reg. § 1.170A-

14(d)(4^ (vi)(A)).

Whereas, such is not the case with the "scenic enjoy

ment" tests and the "significant public benefit" tests

". .. since the degrees of scenic enjoyment offered by a

variety of open space easements are subjective and not as

easily delineated as are increasingly specific levels of

governmental policy, the significant public benefit of

preserving a scenic view must be independently established

in all cases" (Ibid., pp. 10-2—10-3).
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Small terms the "Relationship of Requirements of this

section of the Regulation "the sliding scale" and iden

tifies it as "the most significant contribution the Regu

lation makes towards simplifying the operation of the

statute" (Small 1986, p. 10-2). Small explains:

The "sliding scale" works like this: a general
declaration by a unit of government that a
particular resource must be protected is of
course, "governmental policy" . . . that endorse
ment . . . certainly gets the donor in the door
for the statute. But that is also a general
declaration of policy goals . . . not what
Congress meant by the term "clearly delineated
governmental policy." Rather, Congress was
looking for specific, identifiable, conservation
projects . . . what the Regulation says, then, is
that if the donor has a donation that furthers a
general declaration of policy, the donor must
show how an easement on that particular piece of

would establish significant public benefit,
and must go to the list of factors, and to
anything else creative the donor might add. . . .
I suggest the "tends to" in the "tends to estab
lish" of this section of the Regulation tends to
disappear as the governmental policy becomes more
site specific. (Ibid., pp. 10-2—10-3)

"Exclusively for conservation purposes." This issue

is at the heart of the matter as to whether the donor has

in fact made a charitable contribution. If a donor makes a

"gift" with the expectation of getting something in return,

then a "gift" has not been made (Small 1986 , p. 12-2; see

Treas. Reg. § 1.170A-14(e)).

The regulation speaks of "Inconsistent Use" in Treas.

Reg. § 1.170A-14(e)(2). On this section Small comments:
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The rule in Reg. Sec. 14(e)(2) raises more
questions than it answers, and the examples are
flawed that attempt to illustrate both the
inconsistent use rule and the rule prohibiting
development that "interferes with the essential
scenic quality of the land." One thing the
Regulation does is take an unworkable rule from
the legislative history and perhaps make it
slightly less workable, and that is the pesticide
rule. The committee reports state that an
easement to protect farmland would not be a good
gift "if a natural ecosystem has been or . . .
can be significantly injured or destroyed by the
use of pesticides on the farm." . . . the Regula
tion _ makes a very slight modification in the
committee report rule so that a deduction would
be denied only if "a significant naturally
occurring ecosystem" (emphasis added) could be
destroyed. (Small 1986, p. 12-3)

Valuation and Appraisal

Background

The I.R.S. expressed concern with the 1980 legislation

that valuation and appraisal of easements involved practi

cal and conceptual difficulties which cou]d lead to "ag

gressive and abusive valuations" ("Hearings on H.R. 7318

p. 20; also see comments by: Ilambrick 1981,

p. 351; Madden 1984 , p. 139; Small 1986, pp. 9-2 — 9-3,

17-4 — 17-5) .

In 1983 the I.R.S. began audits of donors who had

contributed conservation easements. In order to prevent a

effect these audits could have on easement

programs nationally, the Land Trust Exchange published a

special issue in the Summer of 1984 explaining the status
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of various audits ("Easement Programs: Valuation Conflicts

•  • •")• Evidently one of the biggest reasons behind the

1984 audits was to prepare a 1985 Report to Congress on

Easements (Ibid., p. 7).

Also in 1984 the Land Trust Exchange and the National

Trust for Historic Preservation jointly published Apprais

ing Easements, which Small refers to as "the best current

source on the subject of valuation . . . an in—depth

discussion of the various appraisal methodologies, as they

relate to conservation easements . . ." (Small 1986,

p. 17-5).

Although some land conservation professionals might

feel the I.R.S. to be hostile to easements ("Easement

Programs: Valuation Conflicts . . . ," p. 8) , the real

problem may be the nature of appraisals themselves as Small

notes, "It was not difficult to determine the factors that

went into valuing easements, but those factors were (and

still are) both objective and subjective, economic and

aesthetic" (Small 1986, p. 17-5).

The Regulations

Valuation of reserved mineral interest. Treas. Reg.

§ 1.170A-14(h)(1) deals with the valuation of the "Entire

interest of the donor other than qualified mineral inter

est." The regulation simply states that the value of the
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donation is the fair market value of the surface rights.

Small finds, "The approach of the Regulation is slightly

ai^bitrary but it is clear and it does make sense" (Ibid.,

p. 17-3) .

Remainder interests. Treasury Regulation § 1.170A-

14(h)(2) speaks to the question of "Remainder Interest in

Real Property." Small explains the general rules and

examples in the Regulation for determining the value of

remainder interests and reminds:

if you donate a remainder interest for conserva
tion purposes in property that is already encum
bered by an easement for conservation purposes,
you must take into account . . . that the ease
ment has already reduced what would otherwise be
the full market value of the property. . . .
There are additional significant (emphasis added]
tax law and property law questions . . . dis
cussed at length in the material at Appendix E.
(Ibid., p. 17-4)

Comparable sales approach. Treasury Regulation §

1.170A-14 13(h)(3)(i) adopts the comparable sales approach

to valuation as the preferred method of valuation (see

Appraising Easements for a discussion of this technique).

Small states:

The Final Regulation has now elected comparable
sales in the marketplace to the rule in the first
instance. Only if no such record exists, accord
ing to the Regulation, should the before and
after test be used. Although the new ordering of
these rules is appropriate, the substantive rule,
in the overwhelming majority of cases, will
continue to be the before and after rule. (Small
1986, p. 17-5--17-6)
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Enhanced value. Treasury Regulation § 1.170 A-14

14(h)(3)(i) also addresses what Small calls "the 'enhance

ment' rule" (Ibid., p. 17-7). The rule basically says the

valuation must take into consideration any enhanced value

the easement donation has on any other property of the

donor. The proposed regulation was concerned with contigu

ous tracts owned by the taxpayer or his family, but

The Final Regulation goes some considerable
distance further by applying the enhancement rule
to any increase in the value of any other proper-
ty v;hether contiguous or not, owned by the donor
or a related person now defined not only as a
family member under Code Section 267(c)(4), but
also as "related" (as defined in Code Sections
267(h) and 707(b)) corporations and shareholders,
corporations and partnerships, corporations and
other corporations, partners and partnerships,
and trusts and their grantors, fiduciaries, and
beneficiaries. (Ibid., p. 17-7)

Small observes that even if "conceptually correct," it

may be impossible to apply the rule because this expanded

rule goes beyond "accepted appraisal practices" (Ibid.).

The "quid pro quo" rule. Treasury Regulation §

1.170A-14 14(h)(3)(i) also addres ses the "quid pro quo"

rule. The Latin term translated literally means "this for

that. In the view of I.R.S. when someone gets something

in return for a "gift" then a true "gift" has not taken

place. This rule is very important for the planner to

understand when looking at potential donations for conser

vation purposes:



64

In the conservation area, the quid pro quo
situation comes up most frequently when a devel
oper strikes a bargain with a municipality to
donate to the municipality parkland or open
space, or an easement to preserve parkland or
open space, in return for the desired zoning or
subdivision approval. In such a case the "dona
tion" is really a bargained-for exchange, and
there is no deduction because there is no gift.
(Ibid., pp. 17-8—17-9)

Fair market value—before and after restriction.

Treasury Regulation § 1.170A-14 (h) (3) (ii) is a long dis

cussion of determining the fair market value of the re

striction—before and after the restriction is put in place

on the subject property. Small breaks this regulation into

five discussion points:

1. Before and After—Highest and Best Use.
(Ibid., p. 17-9)

2. "Material Effect" on Value. (Ibid., p. 17-
10—17-11)

3. Value After Donation. (Ibid., p. 17-11—
17-12)

4. Restrictions on Transfer. (Ibid., p. 17-12
— 17-13)

5. Need for Specificity in Drafting. (Ibid.,
,  p. 17-13)

Allocation of basis. Treasury Regulation § 1.170A-

14(h)(3)(iii) is the rule on the allocation of basis

(original investment in the property). Small concludes:

"The answer to this particular allocation question is not

clear, and at this still early point in the historical

development of the art of appraising easements, the matter

may best be left to individual appraisals (Ibid., p. 17-

15) .
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Appraisal requirements. Treas. Reg. § 1.170A-14(i)

deals with substantiation requirements and is further

defined in Temporary Regulations (Treas. Reg. 1.170A-

13T(c)(1) which requires:

1. a "qualified appraisal" by a "qualified apprais

er, "

2. a "fully completed appraisal summary" attached to

the donors tax forms, and

3. specified records kept by the donor (Small 1986,

p. 19-2).

This substantial requirement is the first of a "two

pronged attack by Congress" on the subject of overvaluation

(Ibid.).

Overvaluation penalty. The second of "Congress'

two—pronged attack" is a strong and stiff penalty on

overvaluation under I.R.C. § 6659(f):

The overvaluation penalty applies if the valu
ation claimed on the taxpayer's return is 150% or
more of the correct valuation. The penalty
amounts to a payment of 30% of the additional tax
liability attributable to a valuation overstate
ment. (Ibid., p. 19-3).

Small notes, "Once again we must await regulation on Code

Section 6659(f) for additional guidance from the Service

with respect to this matter."
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The Outlook

In discussing the "Material Effect" on fair market

value. Small makes an observation that sunuaarizes the

concern with the valuation issue.

The_speculation in the Regulation, as well as the
decided cases to date, should serve to put
landowners on notice; the service is prepared to
take a hard line, and easement valuation, while
an increasingly objective task, will continue to
be difficult and controversial. (Ibid., p. 17-
11).

The conservation professional will need to refer to

Appraising Easements and Small's Tax Law of Conservation

Easements (as updated). Related land professionals (real

estate and tax attorneys, M.A.I, appraisers) with whom the

local groups work would be well advised to have these

materials for their ready use and continued reference.

Mineral Rights

In his comments on Treas. Reg. § 1.170A-14 (g) (4)

Stephen Small notes:

I think the qualified mineral interest exception
is the most unexploited provision of the statute.
I  am convinced that there are corporate and
individual landowners across the country who
would be pleased as punch to know they can retain
the subsurface mineral rights on some of their
significant landholdings and take an income tax
deduction for donating the fee to a qualified
conservation organization. (Small 1986, p. 15-2)

Once again Small's analysis in helping the reader

understand the background to the proposed and final regula

tions. Prior to release of the proposed regulations, two
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laws emerged, (1) the statute and legislative history were

unclear as to whether retention of mineral rights applied

to an easement donation, and (2) it was also unclear as to

whether a donor receives a deduction for contribution of

the surface rights when the mineral rights were held by a

third party (Ibid., p. 15-3) . The Service was tending to

answer in the negative to both questions, but when news of

the I.R.S. thinking leaked to the conservation community

during a routine request for a private letter ruling, "all

hell broke loose" (Ibid., p. 15-4). The Treasury Depart

ment and I.R.S. reexamined the issue and decided in the

Proposed Regulations: to (1) hold to their decision that a

donor not holding mineral rights to land would be unable to

take a deduction for an easement, and (2) added a new

section 1.170 A-14(g)(5) known as the documentation sec

tion, requiring the donor to document the condition of the

land at the time of donation in an attempt to protect the

"conservation purpose where taxpayer reserves certain

rights (Treas. Reg. § 1.170 A-14(g)(5); see Small 1986,

pp. 15-5—15-6). The Conservation Easement . . . Handbook

describes the "basics" of the Final Regulation:

For donations made after July 1984, a deduc
tion is allowed if; 1) The surface estate and
mineral rights were severed before June 13, 1976,
and remain so severed up to and including the
time of the gift; and 2) the probability of
surface mining occurring on the property is "so
remote as to be negligible." (draft Criteria
Chapter, p. 11)
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The final regulation added flexibility to the flat

rule against cases involving third party mineral rights by

adding a "so remote as to be negligible" rule (Treas. Reg.

§  1.170 A-14(g) (4) (ii)(3)) to be determined on a case by

case basis; factors to be included; "geological, geo

physical, or economic data showing absence of reserves on

the property, or the lack of commercial feasibility at the

time of the contribution [emphasis added] of surface mining

the mineral interest (Ibid.; see Small 1986, p. 15-9—

•  Deductions are disallowed if the third party owner

of the mineral interest is "related" (a broad and "sweep

ing" term) (Ibid., p. 15-9, Treas. Reg. § 1.170A-14(g)(2)).

Example (1) of Treas. Reg. § 1.170A-14 (g) (4) (iii)

illustrates what is an acceptable donation under the

language "a deduction under this section will not be denied

in the case of certain methods of mining that may have

limited, localized impact" (Treas. Reg. § 1.170A-14(g)(4)

(i)) . ^mall finds that this example raises more questions
than it answers and "raises once again, the inconsistent

use question, the only good answer to which seems to be,

once again, to rely on the donee organization to exercise

good judgement about what will or won't be permitted (Small

1986, p. 15-10) .

"^he reader should refer at this point to the above

discussion of "Valuation of reserved mineral interests"
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(see p. 68). Even though restrictions placed on the

mineral rights might lessen their value, they do not make

the value of the gift of surface rights worth more (see

Treas. Reg. § 1.170A-14(h) (1) and § 1.170A-14(h) (4) (1)

[Example] and Small 1986, pp. 17-3,18-4).

Other Issues

Criteria

The Trust for Public Land and the Land Trust Exchange

are writing a handbook on conservation easements. The

introduction to the chapter on criteria begins, "If this

handbook could make only one point, it would be this;

Every conservation organization and agency should have a

written list of what types of properties it will aim to

protect with easements" (Conservation Easement . . .

Handbook, draft Criteria Chapter, p. 1). Three reasons are

given f<^r this need:

1. legal obligation "No law on the books . . . a

broader matter of public accountability"

2. ethical obligation [as a matter of public trust]

3. "to save timie and money" (Ibid.).

The Handbook lists four questions every group must ask

before accepting an easement:

1. Is this the type of property that we were
formed to protect?

2. Is this an excellent example of that type of
property?
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3. Is the easement the appropriate protection
, tool?

4. Can we handle the responsibility of protect
ing it—forever? (Ibid., p. 3)

The Handbook then continues with an analysis of the

four conservation purposes and farmland protection, these

purposes relate to: I.R.S. requirements, examples of what

other organizations and agencies consider in their crite

ria, and other steps that can be taken to determine if the

property includes this resource (Ibid., pp. 4-10). Includ

ed also in this Chapter is a discussion of third party

mineral rights and mortgaged property, the relationship of

states' law, and a discussion of cost of easements as a

criteria. The handbook will contain a number of sample

criteria checklist as an appendix (see Appendix D for

sample criteria checklist gathered from survey results).

The publication of the Conservation Easement . . .

Handbook will greatly aid local groups to understand the

obligat:j.ons of the final I.R.S. regulations, but it is

^^ihten in such a way as not to confound and confuse with

legalese. It will join Small's The Tax Law of Conservation

Easement and Appraising Easements as the essential reading

and reference manuals for easement programs.

The National Park Service has recently released an

Easement Guideline which also will help groups in drafting

criteria (Planning Process Guideline NPS-2).
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Drafting of the Document

Barrett and Livermore include in their book, The

Conservation Easement in California, "an annotated check

list of elements commonly found in conservation easements"

(Barrett and Livermore 1983, pp. 83-94; with sample ease

ment, pp. 135-141). The following is a summary of that

checklist;

1. Parties (grantor and grantee, especially important

to show how grantee holds easement under authority

of federal and state law, p. 83-84).

2. Legal and Qualitative Description of the Property

(important to state why the conservation values of

this property are worthy of protection, p. 84).

3. Type and Purpose of Easement

The language of the relevant statutes should
be tracked rather closely . . . particular
care should be taken to illustrate the public
benefit . . . Express reference should be

I  made to the governing statute or statutes,
and their purposes and authority, along with
a recital that the easement meets all statu
tory requirements and is created pursuant to
the applicable statutes. (p. 84-85)

4. Statement of Interest of Grantor and Grantee

intent of grantor . . . clearly stated . . .
to begin with a general charitable motive
t  m . intention to create an easement running
with the land for the protection of specified
conservation values should be clearly set
forth. . . . The grantees intention to honor,
in perpetuity, or for term stated, the inten
tions of grantor and to carry out the protec
tion and preservation . .. the touchstone of
the easement [emphasis added]. (p. 85).
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5. Reference to Documentation of Conservation Values

(incorporation of documentation into easement as

evidence of conservation values and as baseline

for future reference, pp. 85-86).

6. Grant of Easement ("contains the words of convey

ance that effect the transfer . . . recites

consideration . . . and sets forth duration of

easement . , ."p. 86).

7. Rights, Restrictions, Permitted Uses and Reserva

tions (good discussion of Rights of the Grantee,

Restrictions and Permitted Uses and Reservations,

pp. 86-91).

8. Allocations of Costs (inspection and monitoring,

burden assumed by grantee, often with endowment

from grantor, pp. 91-92).

9. Subsequent Deeds (p. 92).

10. Executory Limitation (p. 92).

11.' Assignments (p. 92).
12. Integration (p. 93).

13. Severability (p. 93).

14. Costs of Enforcement (should be borne by grantor,

p. 93) .

15. Habendem Clause (p. 93).

16. Dates, Signatures, and Acknowledgement (p. 93-94).

17. Exhibits (p. 94).
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Also the reader should refer to Small for discussions

of the importance of drafting the easement document for

purposes of valuation (Small 1986, p. 17-3), Documentation

of Conservation Purposes (Ibid., pp. 16-2—16-3), and

meeting the Public Benefit Test (Ibid., p. 10-4).

Monitoring and Enforcement

Well drafted easement documents are also important in

preventing violations of the easement and keeping monitor

ing and enforcement costs low. The Conservation Easement

Program Management Handbook says of monitoring and enforce

ment programs:

The best defense is a good offense. The surest
way to avoid future costly monitoring problems is
to be certain before you take the easement that:
1) an easement is the right tool for the proper
ty, and 2) the terms of the easement are neither
too restrictive nor too loose.

The cost of monitoring is proportional to the
number of rights that the easement gives the
ho:^der. _ The more the rights, the more the
monitoring costs. (draft of Monitoring Funds
Chapter, p. 2).

The failure of the Blue Ridge Parkway and Natchez

Trace Parkway easement programs (violations, enchroach-

ments, court action, misunderstandings, etc.) was largely

due to a failure to explain the restrictions to the origi

nal landowners, failure to inform later landowners of

existence of the easements and the fact that the easements
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were not drafted to consider the need for economic return

(Coughlin and Plaut 1978, pp. 458-459).

In this vein and consistent with the "Best Defense

. . ." theme, "three key players" for an easement holding

organization are listed in the Conservation Easement . . .

Handbook as:

(1) a good relationship with the landowner
(2) an easement document with clear and enforce

able restrictions
(3) a long paper trail that documents acquisi

tion, monitoring and enforcement activities
on every easement. (draft of "Monitoring"
Chapter, p. 1)

The handbook also offers advice from those around the

country involved in easement programs. Stressed as

approaches are informal remedies and arbitration tech

niques. Three key "bits of advice" are:

(1) Stay out of court whenever possible
(2) Make sure you can go to court, if you have

to

(3) If you do decide to go to court, make sure
you can win. (Ibid., p. 4)

I
The handbook will offer examples from around the

country on establishing monitoring programs and building

endowment funds.

Other Approaches/State Models

Alternatives—Land Banking, Preemption,
Compensable Regulation

Coughlin and Plaut list three alternative programs to

the traditional public or private land acquisition
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programs: (1) land banking, (2) power of preemption, and

(3) compensable regulation (Coughlin and Plant 1978,

p. 454). The advantages to land banking are:

(1) the land can be acquired well in advance of
need when prices are low,

(2) the gains from public development decisions
will accrue to the public-at-large rather
than to the few landowners who hold key
sites,

(3) public investment in infrastructure can
proceed efficiently, unimpeded by negoti
ations for land acquisition,

(4) the costs of acquisition and development can
be averaged out over a broader area . . .

(5) land can be offered for development in an
orderly sequence, and

(6) if sites are leased, the public can continue
to benefit from their increasing value.
(Ibid.)

Land banking has been used in France, Sweden, and the

Netherlands (Ibid.). Strong's book Land Banking is a

detailed examination of these efforts and a discussion of

•^^®^ican concepts of land ownership and the prospects for

land banking in the U.S. (Strong 1979).

Th^ power of preemption is used by the SAFER program

in France and is similar to the right of first refused

contract in American property law (Coughlin and Plaut 1978,

p. 454). The concept of compensable regulation has re

ceived a "considerable amount of attention among theorists,

[but] it has never been implemented" (Ibid.).
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State Models—California and Florida

Danziger argues for a "marriage" of regulatory and

acquisition powers in a broader regional open space preser

vation program (Danziger 1962, p. 498). In 1976, the

California legislature chose to create a separate "sister"

agency to the State Coastal Commission known as the

California State Coastal Conservancy (Fisher 1985, p. 318).

The agency is so popular that it is often "identified as

the 'good' or 'problem solving' coastal agency; unlike, the

'bad' regulatory coastal commission" (Ibid.). The agency

is involved in wetland restoration, public access, transfer

of development credits, and lot consolidation (Ibid.,

p. 319-320).

But by far the most unique feature of the California

State Coastal Conservancy is its Nonprofit Organizational

Assistance Program (see Harper 1985). This program began

in 1978 to offer grants and technical assistance to local

nonprofit organizations. The Harper article is an excel

lent description of the history and operation of the

program. The article addresses the management issues that

nonprofits face and ends with a series of "lessons" from

the program's experience that may prove useful to state

agencies elsewhere in adopting the Nonprofit Program as a

model (Harper 1985, pp. 16-19).
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Efforts to establish a state conservancy on the

Florida model are in the exploratory stages (Alternatives

to Fee Simple Acquisition) . A draft report now being

circulated in state government states:

The establishment of a Florida Conservancy, using
the California model, would greatly facilitate
the use of innovative land acquisition and
management techniques. . . . The Conservancy
approach would help address many of the problems
facing Florida's land protection programs by
helping to integrate various acquisition efforts
into a planned program that effectively meets the
needs of diverse interests. The Conservancy
would accomplish this goal through a combination
of its own unique acquisition efforts, the
establishment and funding of local land trusts,
and the provision of technical assistance.
(Ibid., p. 68)

Tax Credit vs. Deduction

Madden argues that a tax credit in addition to, or in

place of, a charitable deduction would be more effective

and more equitable:

Higher bracket taxpayers would not get ^ larger
subsidy from the government for their contribu
tions. A comprehensive tax credit would also be
attractive to those taxpayers who have land to
donate, but whose incomes are not high enough to
make a deduction advantageous. (Madden 1984,
p. 147)

The current political climate regarding "tax reform"

would probably not make this a timely topic. According to

one professional close to the scene, the current "tax

reform" proposals will not directly impact regulations

regarding public charity donations, but lowering the tax
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rate will decrease the incentive for charitable giving. It

will be several years before the tax reform impacts on

public charities (especially changes in capital gains and

the alternative minimum tax) can be evaluated. (Telephone

conservation with Elizabeth Watson 5/5/86, 5/19/86, and

7/31/86).

Summary

This chapter began v^ith an analysis of theoretical and

potential common law problems with conservation easements.

Next, three of the most complex subject areas within the

I.R.S. Regulations dealing with "Qualified Conservation

Contribution" (I.R.C. § 170(h)) were addressed; conserva

tion purposes (especially open space), valuation, and

mineral rights. The last section of the chapter treated,

in summary fashion other issues discovered in the litera

ture: criteria; drafting of the easement document;

monitoring and enforcement; other alternative approaches;

state models (especially the California State Coastal

Conservancy); and tax credits as opposed to tax deductions.

Easements and easement programs are relatively new.

These issues can only become more important in the coming

years. The recent publication of Appraising Easements and

Zh® Tax Law of Conservation Easements (Small 1986) will

help groups deal with the complexity of the I.R.S.



79

Regulations. Forthcoming publication of the Conservation

Program Management Handbook will help these groups

to "get down to basics" and overcome the confusion and com

plexity of common law, federal regulations, and the details

of long term management.

' t

I

. 5^;
■0
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CHAPTER IV

RESULTS OF THE SURVEY

Background

The questionnaire (Appendix B) was sent to the

twenty-two nonprofit organizations which responded to the

1985 Land Trust Exchange Survey that they had developed

criteria for their easement programs. The questionnaires

were mailed on 6/21/86 with follow-up phone calls on June

27, 1986, and July 7, 1986. Of the 22 organizations

surveyed, sixteen (72%) responded, but three did not return

the questionnaire (one organization does not have an active

easement program, one accepted restrictive covenants in

1968 prior to tax benefits, and the other did not wish to

impose upon their attorney's time). Thirteen (59%) of the

organizations surveyed responded with the questionnaire.

I
Research Questions

1 • Have these organizations changed their easement

programs to reflect the Temporary/Final Regula

tions?

Perhaps, a better question would have been". Did you

begin your easement programs as a result of the Tax Treat

ment Extension Act of 1980?" In answer to question #1 of

the questionnaire; "When was your easement program first
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established?", 42.9% (six groups) said their programs had

begun after 1980, 28.6% said their programs began prior to

1976 and 28.6% said their programs began between 1976-80.

This question got a total of 14 responses.

Of question #4 of the questionnaire: Did your orga

nization acquire scenic easements prior to 1976?, 84.6%

responded "No." All thirteen groups returning the ques

tionnaires responded to this question.

Question #6 of the questionnaire asked:

Since the Tax Treatment Extension Act of 1980
(P.L. 96-5411), have any of your easements been
for: (one or more)
(a) preservation of land for recreation or

education of the general public
(b) the protection of habitat or ecosystems
(c) open space easements
(d) preservation of historically important land

or a certified structure

All thirteen groups returning the questionnaire

responded to this question. 46% had accepted easements for

(s) recreation or education; 76.9% had accepted easements

for (b) habitat protection; 92% had accepted easements for

open space; and 7.6% had accepted easements on historically

important land.

Question #9 asked: "What percentage of your easements

have been open space easements since 1980?" Only ten

organizations responded to this question. Of these 6 (60%)

responded that 100% of their easements had been open space

easements since 1980. Perhaps more significant is that 9
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out of ten (90%) of those responding to this question said

that over 6£% of their easements had been open space

easements since 1980.

Question #18 asked, "Since 1980 have you taken any

extra steps to qualify/quantify the easements in your

program?" Three groups (25%) answered "No," to this

question. Another group placed a "question mark" over the

question. This was an open ended question and more than

one answer was possible. Table I summarizes the results.

The results were surprising when you consider that this

questionnaire was only sent to nonprofit groups which have

developed criteria for their easement programs.

The clearest message from the findings to questions #

1/ 4, 9, and 18 is that the "new" open space purpose has

caused a nun±)er of new groups to form and that all groups

are now accepting a large percentage of open space ease

ments. It is also clear that these groups have not put

their easement programs "on hold"; however it appears that

only a small number of groups have taken steps to quali

fy/quantify their easements.

^• Have the Temporary and/or Final Regulations caused

any problems with these groups' easement programs?

Question #10 asked: Did the Temporary Regulations

issued in 1983 cause your programs problem(s) with (one or

more):
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TABLE I

STEPS TAKEN TO QUALIFY/QUANTIFY EASEMENTS

# of Groups % of Respondents Response

3 25% "No"

1 8% [Blanlc]

1 8% n 9 11

4 33% developed criteria
for accepting.

2 16.6% guidelines for
drafting document;
model document.

2 16.6% comprehensive,
baseline data
attached.

2 16.6% town or county plan
amendment.

2 16.6% monitoring policy.
1 8% stewardship fund.
1 8% newsletter.

(a) public access

(by third party mineral rights

, (c) inconsistent use

(d) definition of open space

(e) others (list)

The highest number of responses was for (e) other,

with 4 groups out of eleven (36%) saying "none", and one

other group (8%) listing "valuation" under (e) . Responses

(a) public access; (b) third party mineral rights; and
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(c) definition of open space; were chosen by three groups

(27% each).

Question #11 was a follow-up question to #10, but only

answered this question; "Which caused your

program the most problem?" Answer (b) third party mineral

rights got 3 out of 7 responses (48%) , and answer (a)

public access got 2 out of 7 responses (29%).

Question #12 was an open-ended follow-up question to

#10 and #11 and asked, "What steps did you take to address

these problems?" Eight groups answered this question as

indicated in Table II. Note that more than one response

was possible.

TABLE II

STEPS TAKEN TO ADDRESS PROBLEMS WITH TEMPORARY REGULATIONS

% ofSteps Taken # of Groups Respondents

^^easements tighter 3 groups (37.5%)
Part of national lobbying effort 2 groups f25%»
on proposed regulations ^ ^

Sought private letter rulings 2 groups (25%)
Appeal o£ negative I.R.s. ruling 1 group (12 5%)
New guidelines drafted i^^oup Jip'",
'"con?us?Sn""™ (12.5%)
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Question #19 asked "Do you anticipate that the Final

Treasury Regulations released on January 14, 1986, will

cause your organization problems with planning or imple

menting your program?"

Twelve groups responded to this question. Of that

group eleven answered "No" (91.6%) and only one answered

"yes." Of the people answering that they expected no

problems, one group added "only as interpreted and adminis

tered by the I.R.S." and another group answered "except

severed mineral rights." Clearly this finding squares with

Small's observation:

there seems to have been a growing recognition
that with the exercise of good judgement and
common sense the statute and the Regulation are
in fact workable, that conservation programs do
not have to wither and die because of the "uncer
tainty" created by the statute, and that with the
exception of continuing easement valuation
controversies, the Service generally seems to be
administering this Code section in a reasonable
manner. (Small 1986, p. 4-2)

^• I How have these nonprofit land conservation organi

zations addressed the "public benefit," "scenic

enjoyment," and "clearly delineated governmental

conservation policy" tests for open space ease

ments?

Questions # 13, 14, and 16 deal with the scenic

enjoyment test, the clearly delineated governmental policy

test, and the public benefit test for open space easements.
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The groups were asked to identify how their organizations

addressed each test (by circling one or more of the fac

tors) . The results are displayed in Table III. The top

factors for scenic quality are:

1. (b) contrast, variety, openness, maintenance of

scale and character of visual scene (69%) ,

2. (a) compatibility with other land uses (46%),

3. (d) landscape inventory or other objective assess

ment and (e) to protect the viewshed of a park,

nature preserve, historical land or certified

structure (36% for each).

The top factors for the clearly delineated govern

mental conservation policy (with one or more choices

possible) are:

1. (a) a strong local or state conservation policy,

as part of a regulatory scheme or a funded program

(69%) ,

2.' (e) general policy goals of an elected body formed
under state law (62%),

3. (d) protection of areas adjacent to existing

conservation sites (46%).

One group did mark (g) "other," to indicate that they

"avoid" this factor by tying their program to scenic

quality and public benefit tests only.
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TABLE III

"TESTS" FOR OPEN SPACE EASEMENTS UNDER I.R.C. § 170(H)

Nuraber of Percentage
Factors Groups of Use

46%
69%
31%
38%
38%

8%
0  0%

69%
15%

Scenic Quality
(a) compatibilit:y--existing uses 6
(b) contrast, variety, openness 9
(c) visual relief—urban closeness 5
(d) landscape inventory 5
(e) viewshed-park, preserve 5
(f) viewshed—scenic corridor 2
(g) other

Clearly Delineated Governmental
Conservation Policy
(a) strong policy--funded or

part of regulatory scheme 9
(b) site specific certification 2
(c) preservation land v/ithin

historic landmark program 2 15%
(d) areas adjacent to existing

conservation sites 6
(e) general policy goals 8 62%
(f) acceptance contingent upon

formal resolution government
agency 2

(g) other i*
Public Benefit Test
(a) uniqueness to a'rea 6
(b) intensity of development

in area (present or future) 7 54%
(c) consistent with government

policy II
(d) development likely to destroy

conservation value 10
(e) existing private conservation

program 4
(f) opportunity for public to use 8
(g) preserve landscape or resource

that attracts tourism, commerce 6 46%
(h) likelihood of acquiring

equal property 1
(i) cost of enforcing restriction 1
(j) population density 7
(k) consistency with legislatively

mandated programs 4
(1) other

15%
8%

46%

85%

77%

31%
62%

8%
8%

8%

31%
0  0%

*"avoid" use of this test.
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The top factors for the public benefit test (with one

or more choices possible) are:

1. (c) consistency with federal, state, or local

conservation policy (85%) ,

2. likelihood that development would destroy natural,

scenic or historical character (77%),

3. opportunity for the public to use the property or

otherwise appreciate its value (62%) ,

4. (b) intensity of land development in the area

(present or future) (54%) ,

5. (a) uniqueness of property to the area, and (g)

preserving a landscape or natural resource that

attracts tourism or commerce to the area (46% for

each).

The response to question # 15 was surprising to the

researcher. The question asked:

"For scenic easements are you more concerned with:

(a) the number of people likely to see the view

(b) the quality of the view

(c) other

Twelve groups responded to this question. The results

were that eleven groups (91%) responded (b) the quality of

the view. This may, or may not, be the response that the

I.R.S. will find satisfactory. Many practitioners feel the

I.R.S. is equally concerned with the number of people
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likely to see the view, as evidenced by the requirement for

visual access.

Question # 17 dealt with the relationship of the tests

(Small's "sliding scale"). Fifty-four percent left this

question blank. Another respondent placed a question mark

over the question and another simply responded "Have not

addressed." Perhaps, the groups are not aware of the

relationship between the "clearly delineated governmental

policy" and "public benefit" tests. One group may have

said it best when they responded to the relationship of

tests requirement "Don't [address]—just meet all three

very adequately."

However, in summary it should be emphasized that the

response rate on questions 13, 14, and 16 was high (all who

returned the questionnaire responded in depth). This

indicates the groups have a solid understanding of this new

open space purpose. Furthermore, the most often used

factors appear also to be the strongest. One matter that

is not clear is whether these choices reflect "before the

fact" policy choices of if they merely reflect the tests

that were applicable in the particular cases these groups

have handled.

4- Would the experience of a select group of these

land conservation organizations since 1980 provide

guidance to the land conservancy community in

planning and implementing easement programs?
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Question #21 and the cover letter encouraged these

groups to share ideas with the researcher. Four groups

sent copies of their criteria checklists. In addition, the

Jackson Hole Land Trust sent copies of their monitoring

policies and procedures, information on their stewardship

fund, and a copy of the scenic preservation element from

the Teton County Comprehensive Land Use Plan.

The criteria checklists [Appendix D] are from the

American Farmland Trust, the Delaware Nature Education

Society, the Jackson Hole Land Trust, and the Mar in Agri

cultural Land Trust. All are well drafted, methodological

approaches to nonprofit land conservation and would be good

models for other groups.

The American Farmland Trust (AFT) and Marin Agricul

tural Land Trust (MALT) criteria would be useful to any

group planning to form an agricultural land trust (espe-

regard to the "clearly delineated governmental

conservation policy" test). The AFT criteria consists of
two parts: an agricultural assessment and a public policy

assessment. Ed Thompson, General Counsel for AFT, notes on

the questionnaire, "1/3 of all inquiries and proposed

donations are turned down by the staff or board." Mr.

Thompson, in speaking of the factors for three "tests" for

open space easements, also noted, "varies case by case.

Basically, we look at the total fabric of applicable

policy. The MALT criteria are divided into four areas:
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A. Consideration which establish the Agricultural

Characteristics of the property;

B. Considerations which establish resource preserva

tion and/or open space attributes of the property;

C. Considerations that establish the urgency and

cost-effectiveness of the project for the purpose

of allocating funds;

D. [Governmental] Program Related Criteria.

The criteria of the Delaware Nature Education Society

are divided into three categories

I. Gifts of Land;

II. Gifts of Conservation Easements;

III. Purchase of Land.

Under each of these categories are two subcategories: A.

Defined Natural Area Parcels; and, B. Other Land Parcels.

For each of these four factors are considered: (1) geo

graphic limitation; (2) acceptable restrictions; (3)

endowment; and (4) management or disposition. These

criteria would be of special use to those groups whose

focus is primarily natural area or habitat oriented.

The criteria of the Jackson Hole Land Trust are

divided into three areas: (A) Considerations which contrib

ute to significant public benefit of land protection; (B)

Considerations which may preclude land trust involvement;

and (C) Specific Considerations for density bonus
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easements. These criteria would be of use to those groups

interested in protecting wildlife, scenery, and open

productive land.

No attempt is made here to compare and contrast these

criteria checklists, but they are included in Appendix D in

the hopes of future research along those lines. Future

researchers are also reminded of the recently released

Guideline on Easements by the National Park Service (Plan

ning Process Guideline, NPS-2, March 1986). Included in

Appendix E are the other materials sent from the Jackson

Hole Land Trust: "Easement Monitoring: Policies and

Procedures," "Stewardship Fund," and the "Scenic Preserva

tion Element" of the Jackson County Comprehensive Land Use

Plan.

5. Have these groups experienced any problems with

their state legislation and/or coirimon law regard

ing easements?

Question # 2 asked "Does the law in your state provide

statutory authority for conservation easements?" The

response from twelve groups was "Yes" by nine groups (75%);

"No" by two groups (17%); and "NA" by one group (8%).

Question #3 then asked "Are there any problems with

your state's legislation (or common law decisions) that

affect your easement program? The response (from a total

of eleven groups) was "Yes" by two groups (18%); and "No"
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by eight groups (73%); "NA" by one group (9%). Of the two

groups which responded Yes, one explained, "property tax

assessment problems" and another remarked, "minor." The NA

(not applicable) response to questions 2 and 3 explained

that their group took appurtenant easements only, not

easements in gross.

Considering the theoretical problems discussed with

easements and common law in the literature, this result was

somewhat surprising. But it is the real world where

problems arise. Thus far, the practical problems seem far

less than imagined by the theorists.

Summary

The findings indicate that the changes in the 1980 law

have caused more groups to begin easements programs than

have caused a reassessment or redefinition of existing

programs (42.9% of the groups responding had begun their

Iprograms since 1980). Also clear is that the "new" open

space conservation purpose is what has caused a number of

new groups to form and that all groups are now accepting a

large percentage of open space easements (90% of respon

dents indicating that 60% of their easements since 1980

were for this "new" conservation purpose).

The groups also indicated no large problems with

Treasury Regulations. When asked the problems caused by
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the Temporary Regulations, 36% of the respondents said

"None." More important and significant was the response to

a similar question regarding the Final Regulation. When

asked if the groups anticipated any problems with the Final

Regulations, 91.6% of the respondents answered "No." The

groups clearly see the final regulations as workable.

Likewise, the groups demonstrated a good understanding

of the three tests" for the "new" open space conservation

purpose by a high response rate to this question and by the

thoroughness of the answers. The question concerning the

"relationship of the requirements" or "sliding scale"

between the public benefit and clearly delineated govern

mental conservation policy tests did not, however, have a

strong response rate, which is disturbing if the groups do

not understand the relationship between these tests).

Responses to a question concerning quality of the view

versus the number of people viewing the scene indicate that

I
9^t>ups may not fully understand the visual access require

ment. Forthcoming publication of the Conservation Easement

Program Management Handbook will explain these tests in a

readable manner,

A small number of groups have taken steps to further

qualify/quantify their easements since publication of the

proposed regulations, but those that have done so have an

excellent body of knowledge to share. It must be
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remembered that all the groups in this survey had already

indicated that they had developed criteria for their

easement program. The groups that have not developed

criteria (70% of the 1985 Land Trust Exchange Survey) is

the more disturbing statistic. Publication of the Conser

vation Easement Program Management Handbook will stress the

need for groups to develop criteria.

Few groups have experienced either common law or legal

problems with their easement programs. It may take several

generations before it is clear whether any common law

problems will develop, but in the meantime these groups are

actively lobbying for changes in state legislation.

Valuation problems will continue, and a conservative and

cautious approach is the best advice.
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CHAPTER V

CONCLUSION

Results of the Study

This study began by tracing the evolution of conserva

tion easements as a tool for open space preservation. The

rising popularity of the easement approach has caused a

number of states legislatures to address the potential

problems under common law with the easement approach.

In 1976 Congress allowed for charitable tax deductions

for donations of land for conservation purposes and in 1980

Congress expanded the list of purposes to include:

The preservation of certain open space (including
farmland and forest land . . .) will meet the
conservation purposes of this section if such
preservation is—
[a] Pursuant to a clearly delineated federal,
state, or local conservation policy, and will
yield a significant benefit, or
[B] For the scenic enjoyment of the general
public and will yield a significant public
benefit. (I.R.C. § 170(h) (d) (1) (iii) (1982)

On May 23, 1983, the Internal Revenue Service released

the Temporary Regulations concerning qualified conservation

contributions and held hearings on September 15, 1983 (48

22940). Final Regulations were released on

January 14, 1986 (51 Fed. Reg., 1496; see Appendix A).

This study is divided into two parts. First is a

^^^®^^ture review of problems with common law and equity
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rules, a review of the I.R.S. regulations, and a survev of

other problems presented by easement programs. The second

part of this study is a survey of twenty-two nonprofit

organizations (Appendix C) which consisted of a question-

(Appendix B) which addressed the same questions as

were being raised in the literature review.

Literature Review

The review of the literature found a lot of theoreti

cal discussion on potential common law problems with

easements but fev/ court decisions or practical experience.

The evidence is that the states have responded to the rapid

popularity of the easement approach by taking statutory

action to overcome the common law problems. Also, the

National Conference of Commissioners on Uniform State Laws,

drafted a model statute, known as the Uniform Conservation

Easement Act (U.L.A., Vol. 12, p. 52-61 (Supp. 1986)), in

1981 "in direct response to the 1980 Tax Treatment Exten

sion Act" (Garrett 1984-85, p. 268).

The review of the literature found that three issues

are primary in the discussion of the Federal Regulations:

the conservation purposes, mineral rights, and valuation.

Of these three, valuation is the issue that is likely to

grow more complex with time.



98

Several other issues were treated in summary fashion;

criteria, drafting of documents, monitoring and enforce

ment, other approaches and state models, and a policy

discussion of tax credits vs. deductions as an incentive

for open space preservation. Development of criteria,

tighter drafting of easement documents, and monitoring and

enforcement programs are all seen as means to avoid future

problems with the easements programs generally, and the

I.R.S. in particular. The model of the California State

Coastal Conservancy's nonprofit program is presented as a

means to offer funding, training and technical assistance

for local nonprofits.

The Survey

The survey confirmed that the 1980 legislation has

caused a dramatic increase (42%) in the number of land

trusts having been created and in the number of all land

trusts seeking open space easements.

Also, despite confusion and misunderstanding caused by

the proposed regulations, most groups (91.6%) think the

final regulations will cause their organizations no prob

lems in planning and implementing their easement programs.

This confirms the suggestions in the literature that these

groups have come to see the regulations as "workable"

(Small 1986, p. 4-2).
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The groups demonstrated a good understanding of the

"clearly delineated governmental policy," "scenic quality,"

and "public benefit" tests for open space easements. Most

groups, however, do not seem to understand the relationship

of requirements ("sliding scale") between the tests.

Four groups have revised their criteria as a result of

the final regulations and those are included in Appendix D

to assist other groups as they undertake to build strong

easement programs under the final regulations. Also

material from the Jackson Hole Land Trust related to their

Stewardship Fund, Monitoring Policy and Procedures, and

scenic element to the county plan is included in Appendix

E.

Finally, a majority of the groups (75%) report that

their states provide statutory authority for easements.

Likewise, 73% report no problems with their state legis

lation or common law.

1

Need for Further Study

A major conclusion of this study is that further

research is warranted on the subject of criteria, on the

interaction between "clearly delineated governmental

policy" and the tax benefits of charitable giving, on the

need for technical assistance, and on the need for follow

up research with local land trusts as they work with the
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I.R.S. regulations. These regulations, although well dis

cussed and debated within the land conservation community

in the last three years, are still relatively new. To a

large degree they will be implemented by these local groups

on a daily basis. Information sharing will be necessary to

strengthen this new tool for open space preservation and to

prevent abuse which would threaten its future availability.

Criteria

More research is needed on the subject of criteria for

easements. While every group works in a different politi

cal and geographical environment there should be a strong

effort made to encourage these groups to develop objective

criteria that will not hamper creativity or flexibility.

Subjective criteria will only lead to weak easement pro

grams and stronger administrative oversight. Tighter

criteria will either come from the land trust community

itself or from I.R.S.. Furthermore, abuse of the deduction

v;ill lead to its repeal by Congress.

Effect of Zoning on Valuation

More research is needed on the interaction between

"clearly delineated governmental conservation policy"

(especially zoning) and the tax benefits of charitable

giving. The regulations require there to be "clearly



101

delineated governmental conservation policy," however, a

strong zoning control will have a negative effect on the

appraiser's consideration of "highest and best use." The

stronger the regulation, the less the value of a gift of

that land—hence, a disincentive for charitable giving for

conservation purposes. An article which considers a range

of "clearly delineated governmental conservation policy"

alternatives and their impacts on the tax benefits of

charitable giving would be most helpful.

Technical Assistance

The discussion of the potential common law problems

with easements and the potential problems with the I.R.S.

Regulations (especially regarding valuation) leaves this

researcher with the opinion that these local groups will be

needing national resources at their disposal in the future.

This assistance goes beyond the present abilities of such

groups as the Nature Conservancy, the Trust for Public

Land, and the Land Trust Exchange to provide training and

technical assistance. The need here described deals with

the more expensive services that will be needed (apprais

ers, tax attorneys, legal assistance, etc.) to fight an

occasional national issue on the local scene. The assis

tance of national talent on an "as needed" basis will help

to raise the confidence level of local groups.
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Follow-up

The land conservation community will to a large degree

be implementing the new I.R.S. regulations on a day-by-day

basis as they proceed with the work at hand. Follow up

surveys will be needed in two to three years to trace the

types of problems these groups are experiencing with the

new regulations and the actions these groups are taking to

prevent future problems.

Outlook for the Future

The conservation easement and land trust movements are

here to stay. They can be expected to grow and mature at a

conservative rate. (The increase of interest in land

trusts and conservation easements following the 1980 Tax

Treatment Extension Act, came after nearly two decades of

theorizing on the subject of easements. While called a

"new" i'dea, easements are really an old idea with new

incentives.)

The tax incentives that came with the 1980 Tax Treat

ment Extension Act could disappear overnight, but on the

eve of major tax reform this new section of the code

appears sacred for now (due in large part to the bipartisan

nature of public charity and environmental issues). The

indirect impacts such as changes in capital gains, the
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^lt6irna.tivs ininimurn and ths tax irato will taks yaairs

to analyze.

The need for open space preservation will not lessen

the years ahead. Indeed, the need will grow as our

cities grow. Conservation easements will fil], part of that

need.

Shortly, the Trust for Public Land and the Land Trust

Exchange will publish The Conservation Easement Program

Management Handbook. The central theme of that work is

that the "best defense" against potential problems with

easement programs is with a "strong offense." Groups will

need to reexamine their state legislation concerning

easements and compare it with the Uniform Conservation

Easement Act (U.S.A. Vol. 12, p. 53 (Supp. 19861 ). They

will need to reexamine their criteria, enforcement and

monitoring policies, and they v/ill need to strengthen their

endorsement funds. Without becoming burdened by legalese

they wiil need to have a solid understanding of the new

I.R.S. Regulations.

The real strength of the land conservation efforts by

these local land trusts lies in their ties to the community

and their diverse talents. As they go about the work of

local land conservation they will increase their level of

and will e;ducate a larger constituency as to the

importance of land stewardship. Steps taken locally to
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build stronger programs will lead to a stronger movement

nationally.

Stronger local efforts for land conservation and open

space preservation will make for a stronger and more

effective national movement. As this happens, open space

preservation will become a part of sound and responsible

land use planning of all levels of government.

ijp' , ■
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Ihty hivt pndlcttd economic birdihlp
to Ihc induetry unleu tome tnnjltlonil
relief li grmnled. In meny Inetancet. luch
homti were eold under wholeiele
merkellnj pliru or enengementt liiel
would not qualify under the new Title 1
finel rule. In euch caeet. the
menufachirere' introlcai do not conform
to the tnvotco requtrerr.enle of the new
rule, end the manufacturen cennol
execute the required ceruncetlom In
euch invotcca or detail the verloue
wholeeele (baaa) prtcee of the
manufacture homea, furniture, optlonr
and apectally ttama. or the charget for
aalea taxaa and freight.
To aaalal manufacturera and dealera

in markettnj i i-w homea which have
been aold through auch wholetale
Iranaacllona un^r the currently
applicable regulatlona. the DepartmenI
hea concluded that a raaaonable
tranallton period—which takea Into
account the wrintar monlhi' impact upon
mariiettng—can ba luattred Therefore,
provided that auch new homea would
have been eligible for manufactured
home loana under the currently
applicable Title I regulaliona. HUD will
allow them to ba pu^aaed with the
proceeda of TTtla 1 loana for an
additional alx-month period after the
eftecUva data of tha new Title 1 final
rule. Aa aet forth below, certain current
regulatory provialona will continue to
apply to the ortgtrutlon of loana to
finance the purchaaa of auch homea. and
certain provtatona of tha new Title 1 rule
will not apply to auch loana' ortglnetton.
All other proviatoru of tha new rinal rule
ta-ill apply to auch loana once they are
originated.
For all property Improvement loana.

the effective data of the final rule
revlatng 24 CFR Part 2tn end publlahed
on October 25,1B85 ta January 15. iwa.
For manufactured home loana. the

affective data of tha final rule la as
foltowa:
A. For new ounufactured homea

produced on or after January 15. iea& aa
evidenced by tha data plate afflr ed In
each home by Ita manufacturer, the
affective data of tha flruil rule In Iti
entirety ta January 15. IDM.
R For new manufactured homea

produced before January 15. iMA ai
atmllarly avldancied, but aotd under e
wholeaale nunufacturar'a invoice dated
on or after January 15.18M. the effective
date of tha final rule in Ita entirety i>
January 15, lOas.
C For a new manufactured home

produced avith a data plate and aold
avtth a wholeaale manufacturer a invoice

that are both dated bafora January 15.
IBBO. and wboaa Invoice wholly meets
the requlramanta of tha rww Title 1 final

s-tnam ooiimxiMAN-aa-oajsja)

rule, tha affective data of tha final rule in
ita entirety ta January IS, 1866.
0. For a naw manufactured home

produced with a data plate and aold
nrlth a wholeaale manufacturer'a invoice
that are both dated before January 15.
1866. but which haa been aold with a
manufacturer'a Invoice prepered under
current Title I reguletiona that la not In
compliance with the requlramenta of the
new Title I final rule, the affective date
of the final rule ta January 15.1866.
txcepi compltanca nvtLh the following
provtatona of tha naw rule will not be
required until July 15,1866t ii 20111 (p).
fhhj. (il). (kk), and (111; 201.10 (b)(1) and
(d)(1); 201.21(b)(]); the flrat aenlenca of
I 201.10(b)(4) and the flrat aentence of
i 201.10(d)(4). With reaped to the
origtnatton of Title I manufactured
home loana concerning these homea
during the period January IS. 1866
through July 1866. |i 201J01(I).
201.530(a). 201.1502(1). and 201.1504(a)(2)
of tha current Title 1 regulatlona shall
continue in effect. Thereafter, auch new
homea shall only be eligible for Title I
manufactured home loana originated on
or after July 15.1866 If their wholeaale
manufacturers' invoices wholly meet the
requtrementa of the new Title 1 Tmal
rule.

Cociectioa

In addition to ealabllahtng the
affective date and compliance data
dtacuaaad above, this document also
corrects an error contained in tha
October 25.1865 final rule—

Accordingly, in FR Ooc. 65-25302.
appearing in the October 25 taaue of the
Fadaral Ragiatar, tha following
correction ta made;

In i 201.21(d)(2). on page 4353a in the
left column, the phrase "and (c)(2)" ta
removed.

Dated January la IBaa.

Cndy |. Nania.

Aatittant Cxnen/Cttunttf for Atsuhhons.
(F* Doc. aa-aar Fited i-ia-aa; ws um)
aeieei com aeawtrHS

OtPAimiEMT Of TME TBEASURV

tntarnal Ravanua Sanrica

M cm fana 1.10, K, wad 602

1X2X60661

■nooma Ttaaa; OuaMlad Conaarvatlon
Cotslribtitloiia

Aonacvi Internal Revenue Service.
Treasury.

Final regulatlona.

auaataatrv: This document conlelna final
regulaliona relating to contributions not
in Irual of partial tnteraata in properly
for conserve lion purposes. Changes lo
the applicable law made by the
Temporary Tex Provialona. Exlenaion
and the Tax Reform Act of 1864 are
reflecled In lh!a documenl. These
regulaliona provide neceaaary guidance
lo llie public for compliance with the
law and affecl donors end donees of
qualified conservation contributions
oaniu; Except as otherwise provided in
I 1.1"0A-I4[gj[4)[li), the regulaliona
apply lo contributions made on or after
December 16 1960. and art effective on
December 16 1960.

Foa FvmTwt* mFoawATiOH cotrracr
Ada S. Rousso of the Legists lion and
Regulations Di vision. Office of Chief
Counsel. Internal Revenue Service. 1111
Constitution Avenue. NW.. Washington.
DC 20224 (Attention: CCiLRiT).
Taltphone 202-506-3267 (not a loll free
call).

•urmasacsrrAJiT MsFomaaTiOK

Background
On May 23. 1963. the Federal Register

(46 FR 22940) published proposed
emendmenis to the Income Tax
Regulations (28 CFR Parl 1) and Ealate
and Gin Tax Regulaliona (26 CFR Paris
20 and 25) under teclior.., 170(hl. 2055
and 2522 of the Internal Revenue Code
of 1954 (Code). The amendmenii were
propoaed lo conform the reguletiona lo
aeclion 6 of the Temporary Tax
Provisiont. Extension (Pub. L 96-541. 96
Sial. 3206). A public bearing was held on
September 15.1963. Subaequent lo ihe
hearing, aeclion 17D(h)(5) of the Code
was amended by aeclion 1035(a) of ihe
Tax Reform Act of 1964 (Pub. L 96-368.
86 Slal. 1042). On December 10.1864. ihe
Service iaaued a newt releaae |lR-64-
125) reminding laxpayeni claiming
deduciions for donations of
conservation easemenla thai auch
deductiona are limited to Ihe fait murkel
value of the casemeni al the lime of Ihe
coniribulion. The newa release further
indicated that if Ihe donation of ihc
aasement does nol decrease the value of
the properly on which Ihe easement i>
grcnied. the fair market value of Ihe
easemenl. and thus. Ihe deduction, ix
lero.

After conaideration of all comments
regarding the propoaed emendmenis and
of Ihc revision made by ihe Tax Reform
Act of 1864. thoae amendmeoti are
adopted aa reviatd by this Treatury
decision.

F4700 nv. e-14-«S
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Sunmuty of Coauaoott

Qualified Contribution of Entire Inlereat
of Donor Other Than Qualified hiineioi
Interest

In rtiponte lo nuny commenli
regarding the donation of an entire
intereil of the donor other than a
qualified mineral intereit. propo»ed
i 1.170A-H(b) hat been revised lo
provide that aection 170(h) will not
diialiow a deduction for a coniervalion
contribution where the donor has
previouily tranaferred a portion of the
entire intereat unleti the donor hei
purpoiefully reduced his Interest before
the contribution la made, for example,
by transferring a portion to a related
person in order lo retain control of more
than a qualiried mineral interest.

Access

The final regulations have been
revised lo clarify the extent of public
access required for each type of
qualified conservation contribution
under section 170(h). Thus. In order to
qualify for a deduction under seclion
170(h) donations of property lo preserve
land areas for outdoor recreation by or
for the education of the general public,
for the preaervatioi. of a view, for the
preservation of land pursuant to a
govemmenal conservation policy, or lor
the preservation of historic structures or
land areas must provide for either
physical or visual access. Examples
have been included to clarify the public
access requirement in specinc
circumstances.

Inconsistent Use

Section 1.170A-14(e)(2) provides that
a deduction will not be allowed if a
contribution would accomplish one of
the enumerated conservation purposes
but would permit impairment of other
enumerated conservation interests.
However, inconsistent use of the
property is permitted If thst use is
necessary for the protection of the
cunservalion interests that are the
subject of the contribution. Corrimenters
felt that the proposed regulations were
mil specific enough regarding permitled
incunsistent uses. Therefore, the final
regulations have been revised to include
examples of certain uses thai are not
prohibiled if. under the circumstances,
they Jo not impair signiricanl
cnnservatjon interests. See I 1.170A-
14|e|(2).

ThinI Party Mineral Rights

The proposed regulations provided
that the interest in property thst Is
retained by the donor (and the donor's
successor in interest) must be subject lo
legally enforceable restrictions thst will

S-074999 0OIKtX)XtJ-JAN-S4-O9JV59)

prevent uses of the retained Interest
inconsistent with the conservation
purposes of the donation. In addition,
there was a prohibition against any
method of mining on property that Is the
subject of a gift that woidd be
Inconsistent with the conservation
purposes of the donation. Furthermore, a
contribution was disallowed if at any
time there may be surface mining on the
properly.
Many comments were received

requesting relief from this rule because
in msny areas of the cmuntry. the
mineral rights are not and may never
have been owned by the donor thus the
donor cannot ensure that a third pany
owner of the mineral rights will not
engage in surface mining on the property
that is the subject of the gift.
Subsequent to publication of the

proposed regulations, section 1035(a) of
the Tax Reform Act of 1984 amended
section 170(h)(5)(B) (relating to surface
mining) to provltia an exception to the
general rule precluding a deduction for a
conservation contribution if there is any
likelihood of surface mining occurring at
any time on the property to which the
contribution relates. For conservation
contributions made after juiy IS. 1884,
the general rule with respect to surface
mining will not apply to preclude a
deduction If the surface astate and
mineral interests were separated before
)une 13,1878, remain so separated up to
and including the time of the gift, and
the probability of surface mining
occurring on the property is so remote as
to be negligible. Factors that may be
considered in determining if the
probability of surface mining is so
remote as to be negligible are provided
in the Final regulations. In addition, the
regulations provide thst no deduction
for a conservation contribution of the
surface estate is permitted under this
exception If the present owner is related
to the owner of the surface estate at the
time of the gift. Finally, these regulations
clarify that any person may retain the
mineral interest so long as the donor can
guarantee observance of the restrictions
to protect the conservation interests. See
i 1.170A-14(g)(4) and the example
thereunder.

Preservation of Open Space
In general, the statute provides that a

donation of real property to preserve
open space for coiuervation purposes
(including farmland and forestland) will
qualify as a deductible contribution if
either of two tests are mcL- (l) The
preservation roust be pursuant to a
clearly delineated governmental policy
and must yield a significant public
beneFit. or (2) the preservstion must be
for the scenic enjoyment of the general

public and must yield s significant
public beiieflL In correction with the
first test, the final regulations retain the
"sliding scale" approach adopted in the
proposed regulations which is used to
establish e relaiionship between the two
requirements. Thus, slthough the
requirements of governmental policy
and public benefii must be met
independently, the more specific the
governmental policy with respect to a
particular site in be protected, the more
likely the governmental decision, by
itself, wiii tend to establish the
significant public benefit associated
with the donation.

Commenters felt the regulations did
not sufficiently clarify the standards
under which deductions are allowed for
the preservstton of open space Many of
the comments received suggested
revisions in the finsi regulations to
provide donors with procedural "safe
harbors" to avoid uncertainty regarding
the deductibiliiy of their donations.
Commentators believed that without
safe harbors, donors either will have to
bear the expense of seeking advance
rulings, or will risk additional tax
liability if their deductions are later
disallowed. Generally, the commenters
suggested the following:
(1) A declaration by s unit of

govem.T.ent identifying a particular
properly as worthy of protection should
meet the clearly delineated
governmental policy test and thus be
sufficient to eliminate the need to meet
the significant public benefit test.
(2) Acceptance of a donation by a unit

of government (federal, state or local) or
a duly constituted commission of such
unit of government, should establish
both a clearly delineated governmental
policy and aignificant public benefit.
(3) A sliding scale approach should be

extended to the relationship between
scenic enjoyment of the general public
and significant public benefit. 'Ihus. the
more sceruc the view and the more
people who see it. the more it tends to
confer s significant public benefit.
(4) The regulsttons should encourage

donations of farmland for agrictdtiiral
uses by expanding references to the
preservation of farmland to uses other
than just the preservetion of farmland
pursuant to a stale program for flood
prevention and control. See 11.170A-
14(d)(4)(iv)(B). Commenters believed the
reference was misleading because it
implied thet such is the only use for
which there can be a deductible
donation of farmland.
(5) Acceptance of a donation by a

qualified conservation organiiation
should be conclusive evidence of
deductibility. Because the Internal

F4700 rev. e-li^
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Revenue Service lacks the expertiie to
make the sub|ectlve detenntrntloiu of
"etgnlficant public benefit" end "jcenlc
enjoyment", that respontlbiliiy ihould
be delegated to either a private
orgentzation or to another govenunental
agency with ecknowledged expertiie in
this area.

In general, the rules In the propoied
regulations relating to open apace
easements have been retained In the
final regulations. However, in regponae
to the comments, some clanrications
have been made regarding such
eaaementa. First, the feet the! a unit of
government has identified a par.iculer
property as worthy of proicciioji does
not by Itself show the existence of a
clearly delineated governmental policy,
and thus, the significant public benefit
associated with the donation iTiiti be
independently demonstrated Second,
when there is a rigorous review of a
donation by a unit of government or a -
duly constituted commission of a unit of
government, the acceptance of a
donation by such unit or conurilsston cf
government tends to eatabliah the
clearly delineated governmental policy.
An example of e rigorous review

process has been Included in the final
regulations. The more specific the
governmental policy with respect to a
particular site to be protected, the more
likely It is that tha governmental
decision to accept the donation will
tend, by Itself, to eatabliah the
aignificani public benefit associated
with the donation, A degree of certainty
Is available to donors in jurisdictions
that have clearly articulated
preservation policies, but as with any
subjective lest, there must ulttinately be
some exercise of judmeni and
reaponslblllty by bothdonors and
donees. Third, the terms "algnlficant
public benefit" and "scenic enjoyment"
necessarily require a caae-by-case
factual determination and hence cannot
be defined precisely. The list of factors
included at { l,170A-14(d)|S)(iv) with
respect to "significant public benefit"
and i 1.170A-14(dl(4](ll| with respect to
"acanlc enjoment" are intended to be
Illustrative, hther than all-Inclusive. In
a particular case, other facts and
circumstances may be relevant Fourth,
tha regulations clarify that lannland. as
recognized by tha statute, is merely a
category of open apace that must meet
either of the two prescribed tests in
order to be a deductible conuibutlon.
Finally, acceptance of a donation by a
qualified organization Is not conclusive
evidence of the deductlblllty of a
donation. The Internal Revenue Service
has the responsibility for making final
determinations as to the deductibility of

S-074V99 OOlSfOOXIk-JAN-Sa-OSjem)

donations. That responsibility cannot be
delegated to a private organization or to
another governmental agency, although
the Service accords substantial weight
to the determinations of qualified
organizations and governmental
agencies in Its decision-making process.

Donations of Mortgaged Property
Section 170(hJ(5) provides that the

conservation purposes of the donation
must be protected In perpetuity. The
proposed regulations did not specifically
address how this requirement applies to
mortgaged property.
In response to comments received, the

final regulations clarify that when a
contribution of mortgaged property is
made to a qualified organization, the
mortgagee must subordinate its rights
under the mortgage to the right of the
qualified oritantzatlon to enforce the
conservation purposes of the gift in
perpetuity. However, since certain
donees, unaware of this clarification,
accepted (or will have accepted)
contributions of mortgaged property
prior to February 12, ISeo. without
requiting subordination of the
mortgagee's rights tn the property, a
donor will be allowed a deduction for
such a contribution provided that the
donor can demonatrate that the
conservation purposes of the gift are
protected in perpetuity absent
subordination,

VjJuation

SecUon 1.170A-14(h)(3J(i) of the final
regulations has been revised to Indicate
that increases In the value of any
property owned by the donor or a
related person—not just contiguous
property—resulting from the granting of
a perpetual conservation restriction
must be taken into account tn
determtnlng tha amount of the
deduction.

Paparwock Raductton Act

Tha collection of Information
requirements contained in these
regulations have been submitted to the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act of IMO. Theae
requtrements have been approved by
OMB.

Spedal Asalyaea

Tha Commissioner of Internal
Revenue has determined that this final
rule Is not a major rule as defined in
Executive Order 12281 and that a
Regulatory Impact Analysis Is therefore
not required. Although a notice of
proceed rulemaking which solicited
public comments was Issued, the
Internal Revenue Service concluded

when the notice was issued that the
regulations are Interpretative and thai
the notice and public comment
procedure requirement of 5 U.S.C. 553
did not apply Accordingly, the final
regulations do not constitute regulations
sub)eci to the Regulatory Flexibility Act
(5 U.S.C. chapter 6J.

Drafting information

The principal author of theae
regulations is Ada S Roussc of the
Legislation and Regulations Division of
the Olfice of Chief Counsel. Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, both on matters oi
substance and style.

List of Subjects

26 CFR 1.61-1—1.261-4

Income taxes. Taxable income.
Deductions. Exemptions.

20 CFH Port 20

Estate taxes.

28 CFR Part 25

Gift taxes.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Rttgalalions

Accordingly. 26 CFR Parts I. 20. 25,
and 602 are amended as follows:

PART 1—(AMENDED)

Paragraph 1. The authority for Part 1
continues to read in part:

Authority: 2tt U.S.C. 7B05. * * "

i1.1S7(a>-5 lAmendedi

Far. 2. Section 1.167(a>-5 is amended
by adding at the end thereof the
following new sentence: "For the
adjustment to the basis of a structure in
the case of a donation of a quulified
conservation contribution under sectinn
170(h). see i 1.170A-14(h)(3)liii|

Par. 3. Section 1.17aA-7 is amendeil us
follows.

a. The first sentence of paragraph
(b)ll)(ii) is amended to tiegin with the
phrase "V/ith respect to contributions
made on or before December 17. 1980 ".

b. Paragraph (bl(l)lii) is amended by
addir,g at the end the following new
sentence: "For the deductibility of a
qualified conservation contribution, see
11.170A-14".
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c. A new paragraph (b)(!) it added
immediately after paragraph (b](4]. as
aet forth below.
d. The fint lentence cf pare graph (c)

ii amended to begin wilh the phrase
"Except at provided in (1.170A-14.".

e. Paragraph (e) it revised as set forth
below.

I 1.170A*7 Contrlbutteru not in truai of
partial intareata in proparty.

(b) Contributions of certain partial
interests in property for which a
drductior is allowed. ' ' '
(5) Qualified conservation

contribution. A deduction is allowed
under section 170 for the value of a
qualified conaervation contribution. For
the definition of a qualified cjnservation
coniribution. tee 11.170A>H.
•  • • • •

(e) Effective dote. This section applies
only (o contributiona made st'ier juiy 31.
1969. 7*he deduction allowable under
11.170A-7(b](l)(ii] ahall be available
only for contribution! made on or before
December 17,1960. Except as otherwist
provided in 1 l,170A-14(g,H<)(iil. ihe
deduction allowable under f 1.170A-
7(b]{S} ahall be available for
contributiona made on or after
December 18.1960.

Par. 4. A new 11.170A-14 is added
after 11.170A-13T to read as set forth
below.

11.170A-14 OuaKfled cena«fv«Oon
contrlputiona.

(a) Qualified conservation
contributions. A deduction under
aection 170 ia generally net allowed for
a charitable contribution of any interest
in property that conaiila of less than the
donor'a entire inlereat in the property
other than certain tranafers in trust (see
I 1.17DA-6 relating to charitable
contributiona in tniat and { M70A-7
relating to contributiona not in trust of
partial intareata in property) hiowever.
a deduction may be allowed under
faction 170(f)(3)(B){iil) for the value cf a
qualified conaervation r<onlribution if
Ihe requlrementa of thla aection are met.
A qualified conaervation contribution is
the conlribtition of a qualified real
property inlereat to a qualified
organization excluaivaly for
conaervation purpoaea. To be eligible for
a deduction under this aection. ihe

conaervation purpoae muat be protected
in perpetuity.
(b) Qualified real property interest—

(1) Entire interest of donor other than
qualified mineral interest, (i) The entire
intereal of the donor other than a
qualified mineral intercit ia a qualified
real property intereal. A qualified
mineral inlereat it the donoi a inlereat iri

aubaurface oil. gae. or other mineral!
and the right of accaai to tuch minerals.

(ii) A real property Inteieat ahall not
be treated aa an entire inlereat other
than a qualified mineral intereat by
reaaon of aection 170(h)(2)(A) and thla
paragraph (b)(1) if tlie property in which
the donor's Intereat exists was divided
prior to the contribution in order to
enable the donor to retain control of
more than a qualified mineral intereat or
lo reduce the real property Interest
donated. See Treasury regulations
11.170A>7(a)(2)(i]. An entire Intereat in
real property may conalai of an
undivided interest in the property. But
see aection 170(h)|5)(A] and the
regulaiiont thereunder (relating to the
requirement that the conaervation
purpoae which la the subject ol the
donation muat be protected in
perpetuity). Minor intereala. such as
righta-of-way. that will not interfere
wilh the conservation purpoaea of the
donation, may be transferred prior to the
conaervation contribution without
affecting the treatment of a property
interest aa a qualified rta) property
intereat under thla paragraph (b)(1).
(2) Perpetual conservation restriction.

A perpetual conservation reatrictlon is a
qualified real property Inlereat. A
"perpetual conaervation restriction" is a
restriction granted in perpetuity on the
use which may be made of real
property—including, an aaaement or
other interest in real property that under
stale law baa attributes aimilsr lo an
taaemeni (e.g.. a reatrictive covannant
or equitable servitude). For purposes of
this section, the terms "easement",
"conservation reitricUon". and
"perpetual conaervation restriction"
have the aame meaning. The definition
of "perpetual conaervation restriction"
under this paragraph (b)(3) ia not
intended to preclude the deductibility cf
a donation of affirmativa rights to use a
land or water area under 11.170A-
13(d)(2). Any rights reserved by the
donor in the doiution of a perpetual
conaervation restriction muat conform to
the requirements of this aection. See e.g..
peragraph (d)(4)(ii). (d)(5Mi). (e)(3). and
(g)(4) of this aectioiL
(c) Qualifiedor$Qnizalior>^\)

Eligible donee. To be considered an
eligible donee under tMa aection. an
orgaiiizalion must be a qualified
organization, have a commitmeot to
protect the conaervation purpoaea of the
donation, and have the raaourcea to
enforce the reatrlcliona. A conaervation
group organized or operated primarily or
aubalantially for one of the conaervation
purpoaea specified in aection
170(h)(4)(A) will be considered to hevt
the commitment required by the
preceding sentence. A qualified

organization need not aet aside funds to
tn/orce the reairictioni that are the
aub)ecl of the contribution. For purposes
of this aection. the term "qualified
crganiiatlon" means:

(!) A governmental unit described in
section 170(b)(J)(A)(v);

(li) .Sn organization described in
aection 170(b)(l)iA)(vl):

(iii) A charitable organization
deicribed in section 601(c)(3) that meets
the public support teat of aection
&09(a)[21:

flv) A charitable organization
described In section 501(c)(3) lhat meets
the requirements of aection 5UG(i](3) and
ti controlled by an organization
described in paragraphs (c)(1) (i). (ii). or
(iii) of this aection.
(2) Transfers by donee. A deduction

shall be allowed for a contribution
under this aection only If in the
instrument of conveyance the donor
prohibits the donee from subsequently
transferring the easement (or. In the
case of a remainder interest or the
reservation of a qualified mineral
intereat. the property), whether or not
for consideration, unless the donee
organization, as a condition of the
subsequent transfer, requires that the
conservation purposes which the
contribution was originally Intended to
advance continue to be carried out.
More./er. subsequent tranafers must be
restricted to organizations qualifying, at
the time of the subsequent transfer, aa
an eligible donee under paragraph (c)(1)
of this section. When a later unexpected
change in the conditions surrounding the
property that ia the subject of a donation
under paragraph (b)(1). (2). or (3) of thia
aection makes impossible or impractical
the continued use of the property for
conservation purposes, the requirement
of this paragraph will be met if the
property is told or exchanged and any
proceeds are used by the donee
organization in a manner consistent
with the conaervation purpoaea of the
original contribution. In the case of a
donation under paragraph (b)(3) of thia
section to which the precedirvg sentence
applies, sea also paragraph (g)(5)(U) of
this section.

(d) Conservation purp09e9—{\) In
general. For purposes of etction 170(b)
and this section, the term "conservation
purposes" mean*—

(I) The preservation of land araas for
outdoor recreation by. or the education
of. the general public, within the
meaning of paragraph (d)(2) of thia
aection.

(ii) The protection of a relatively
natural habitat of fish, svljdiifa. or
plants, or similar ecosystem, within the
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mtftninf of paragraph (d)(3) of this
•action.

(ill) Tha preaervatioQ of canain open
ipaca (including fan&land and forest
land) within the meaning of paragraph
(d)(4) of this •action, or

(Iv) The preaervatlon of a hiitoricAlly
important land area or a certified
historic itructure. within the meaning of
paragraph (d)(5} of thia tectJon.
(2) Recreation or education—(I) In

general. The donation of a qualified real
property iote^it to praaerve land areas
for the outdoor recreation of (he genera)
public or for the education of the general
public will meet the conaervation
purpoaea teat of thia section. Thus,
conaervation purpoaea would include,
for example, the preservation of • water
area for the use of the public for boating
or nahing. or a nature or hiking trail for
the uae of the public.

(11) Acceet. The preearvation of land
areas for recreation or education will
not meet the teat of this aection unless
the recreation or education is for the
iubitantle! and regular uee of the
general public.
(3) ProieC'ion of environmeniol

9y$ten>^\ii in general. The donation of
a qualifiL - rrai property interest to
protect e significant relatively natural
habitat in which a fiah. wildlife, or plant
community, or aimiiar ecoayatem
normally lives will ineel the
conaervation purpoaea teat of this
aection. The fact that tha habitat or
environment has been altered to some
extent by human activity will not result
in a deduction being denied under this
•ecilon if the flah. wildlife, or plants
continua to exist there In a relatively
natural alata. For example, the
preaervatlon of a Uke formed by e man-
made dam or a aall pood formed by a
man-made dike would meet the
conaervation purpoaea Ust If (he lake or
pond were a nature feeding area for e
wildlife community that included rare,
endangered, or threatened native
•pccies.

(11) Significant habitat or ecosystem.
Significant habltata and ecosystems
Include, but art not limited to. habitets
for rare, eodengered. or threatened
•ptdea of animel fieh, or pUnts; natiu-al
•real thai repreaeot high quality
cxemplea of a terreatrial community or
aquatic community, aucb aa iaUnds that
•re undevi loped or not Intanaely
developed where the coastal acoiystem
ia relitivaly Intact; and natural areas
which are included in. or which
contribute to. the tcologlcel Wablilty of
a local state, or netionel perk, nature
preaervt. avUdlife refuge. wUdemeis
area, or other similar conaervation area.

(iil) Access. LimJtationa on public
access to property that ia the subject of

S-a74999 00ia(DlXl>-JAN-«4-09JI 10)

a donation under this paragraph (d)(3)
shall not render the donation
nondeductlble. For example, a
restriction on all public access to the
habitat of a threatened native animal
ipecies protected by a donation under
this para^aph (d)(3) would not cause
the donation to be nondeductlble.
(4) Preservation of open apoce—(1) In

general. The donation of e quelified real
property Interest to preserve open space
(including fermlend and forest lend) will
meet the coneervalion purposes test of
this section If such preservation la—
(A) Pursuant to a clearly delineated

Federal state, or local governmental
conservation policy and will yield a
•igniricant public ̂ nefit. or
(B) For tha scenic enjoyment of the

general public and wlU yield a
•ignincant public beneHt.

An open apace easement donated on or
a.'ter December 18.1P80. must meet the
requirements of section 170(h) In order
to be deductible.

(il) Scenic en/oymen/—(A) Factors. A
contribution made for the preservation
of open space may t>e for Uie scenic
enjoyment of the general public.
Preservation of land may be for the
acenic enjoyment of the general public if
development of the property would
impair the acenic character of the local
rural or urban landscape or would
interfere %vlth a acenic panorama that
can be enjoyed from a park, nature
preserve, road, waterbody. trail, or
historic structure or lend area, and such
area or transportation way la open to. or
utilized by, the public. "Scenic
enfoyTnent" will be evaluated by
considering ell pertinent facts and
circumatancea germane to the
contribution. Regional variations in
topography, geology, biology, and
cultural and economic conditions
require flexibility In the application of
this teat, but do not leaaen the burden on
the taxpayer to demonstrate tlie scenic
chsrecteriatics of e donation under this
paregriph. The application of a
particular objectiva factor in to help
define a view as "scenic" in one setting
may In fact be entirely Inappropriate in
another setting. Among the factors to be
considered are:
(7) The compatibility of the land use

with other land in the vidnity:
(.2) The degree of contrael and variety

provided by the vtaual scene;
(J) The openness of the land (which

would be a more •Ignlflcani factor an
urban or densely populeted aetUng or in
a heavily wood^ area);
(4) Relief from urben cloaeneaa:
(5) The harmonious variety of ehapes

and textures;

(8) The degree to which the lend use
msintuitii the icslo and cherecter of the
urban Undicape to preserve open space,
visual enjoyment, and sunlight for the
aurroundir.g area:
(7) The consistency of the proposed

acenic view with a methodical itaie
scenic Identincatior. p.'ogram. such as a
Btate landscape inventory; and
{8) The consistency of the proposed

acenic view with a regional or local
landscape Inventory made purauani to a
aufficlenily rigorous review process,
especially if tlie donation is endorsed by
an appropriate stale or local
governmental agency
(B) Access. To saltsfy the requirement

of acenic enjoyment by the general
public, visual (rathei than physical)
access to or across the property by the
general public is sufncienl. Under the
term of an open space eesemenl on
scenic property, the entire property need
not be visible to the public for a
donation to qualify under thia lection.
although the public benefit from the
donation may be insufficient to qualify
for a deduction if only a amall portion of
the property is visible to the public.

(ill) Governmental conservation
policy—(A) In genera!. The requirement
that the preservation of open space bf
pursuant to e clearly delineated Federal,
stale, or local govemmentel policy ia
intended to protect the typea of property
identified by representatives of the
general public as worthy of preaervatlon
or ccnser\'itlon. A gi?neral dccJaralion
of conservation goals by e single official
or legislative body is not aufTicient.
However, e governmental conservation
policy need not be a certification
program that identifies particular lota or
amall parcels of individually owned
property. This requirement will be met
by donations that further a specific,
identified conservation project, such as
the preservation o' land within a state
or local Isndmark district that is locally
recognized as being cignificant to that
dlatrict; the preservation of a wild or
acenic river, the preservation of
fermiand pursusni to a slate program for
flood prevention and control: or the
protection of the scenic, ecological, or
hiatonc character of land that is
contiguous to. or an integral part of. the
auTToundiftgs of exliiing recreation or
conaervation allea. For example, the
donation of a perpetual conaervation
reitriction to a qualified organizaiion
pursuant to a formal .'esolulion or
certincalicn by a local govemmenlal
agency establiahed under atale law
apeciflcalty identifying the subject
properly ai worthy of protection for
conservaUon purposes will meet the
requirement of this pangreph. A
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prognm need not be funded to MtJify
thit requirement, but the program muat
involve a lignificant commitment by the
government %viih reapect to the
conservation project. For example, a
governmental program according
preferential tax assessment cr
preferential lonlng for certain property
deemed worthy of protection for
conservation purposes would constitute
a aigniricant commitment by the
government.

IB) Effect of acceptance by
governmental agency. Acceptance of an
easement by an agency of liie Federal
Covemmeni or by an agency of a state
or local government (or by a
commiaaion. authority, or aimilar body
duly constituted by the slete or local
government and acttrtg on behalf of the
slate or local govemmentl tends to
establish the requisite clearly delineated
governmental policy, although such
acceptance, without more, is not
iufficient. The more rigorous the review
process by the governmental agency, the
more the acceptance of the easement
tends to establish the requisite clearly
delineated governmental policy. For
example, in a stale where the legislature
has established an Environmental Trust
to accept gifts to the state which meet
certain conservation purposes and to
submit the gifts to a review that requires
the approval of the state's highest
ofnciais. acceptance of a gift by the
Trust tends to establish the requisite
clearly delineated goverTimental policy.
However, if the Trust merely accepts
such gifts without a review process, the
requisite clearly delineated
governmental policy is no! established.
(C) Access. A limitation on public

access to property subject to a donation
under this paragraph (d)(4)(iii) shall not
render the deduction . ondeduciible
unless the conservation purpose of the
donation would be undermined or
frustrated without public access. For
example, a donation pursuant to a
governmental policy to protect the
scenic character of land near a river
requires visual access to the same
extent as wopld a donation under
paragraph (d)(4)(ii) of this section.
(iv) Significont public benefit—(A)

Factors. All contributions made for the
preservalion of open space must yield a
significant public benefil. Fublic benefit
will be evaluated by considering all
pertinent facts and circumstances
germane to the contribution. Factors
germane to the evaluation of public
benefil from one contribution mi>y be
irrelevant in determining public benefit
from another contribution. No single
factor will necessarily be determinative.
Among the factors to be considered are:

S-074999 0017(01X1 Jt: 14}

(f) The unlquantas of the property to
the area:
{2) The intansity of land development

in the vtcinity of the property (both
existing development and foreseeable
trends of dsvelopment);
(J) The corulstency of tha proposed

open space use with public programs
(whether Federal, state or local) for
conaervation in the region, including
programs for outdoor recreation,
irrigation or water supply protection,
weier quality maintenance or
erxhencement. flood prevention and
control, erosion control, shoreline
protection, and protection of land areas
included in. or related to. a government
approved master plan or land
management area;
(4) The consistency of the prcpoeed

open space uee with existing private
conservation programs in the area, as
evidenced by other land, protected by
aasemeni or fee ownership by
organixations referred toin f l.l70A->
14(c)(1). in close proximity to the
property;

(ij The likelihood that davclopmcnl of
the property wodd lead to or contribute
to degradation of the acenlc, natural, or
historic chancier of the area;
[0] The opportunity for the general

public to use the property or to
appreciate its scenic values:
(Z) The iffiportance of the property in

preserving a local or regional landscape
or resource thai attracts tourism or
commerce to the area;
(d) The likelihood that tha donte will

acquire equally desirable and valuable
substitute property or property rights;
(F) The cost to the donee of enforcing

the terms of the conservstion restriction;
[10] The population density In the

area of the property; and
(//) The consistency of tha proposed

open space use with a legislatively
mandated program identifying particular
parcels of land for future protection.
(B) illustrations. The preservation of

an ordinary tract of land would not in
and of itself yield a significant public
benefit, but the preservation of or^nary
land areas tn conjunction with other
factors thit demonstrate significant
public benefit or the preservation of a
unique land area for public amploymant
would yield a significant public benefit
For example, the preservation of a
vai jit downtown lot would not by Itself
yield a significant public banaBt but the
preservation of the downtown lot as a
public garden would, absent
countervailing factors, yield a significant
public baneHt. The following are other
examples of contributions which would,
absent countervailing factors, yield a
significant public benefit; The

prtservstion of farmland pursuant to a
state propam for flood prevention and
control; the preiervsUon of a unique
natural land formation for the
enjoyment of the general public; the
preaervation of woodland along a public
highway pursuant to a government
program to preaerve the appearance of
the area ao ai to maintain the scenic
view from the highway, and the
preaervalion of a atretch of undeveloped
Eroperty located between a public
ighway and the ocean in order to

maintain Lhe aca.nlc ocean viaw from the
highway.
(vj Umitaiion. A deduction will not be

allowed for the preiervation of open
apace under aection 170(h)(4)(A)(iii). if
the lerma of the eaiemeni permit a
degree of Intruaion or .'uture
development that would interfere with
the eiaenlial acenic quality of the land
or with the govemmental conservation
policy that is being farthered by the
donaiion. Sec 11.170A.14(e)(21 for rules
relating to inconaiitent use.
(vi) Relationship of requirements—(A)

Clearly delineated governmental policy
and significant public benefit Ai^ough
the requirements of "cieariv delineated
govemmental policy" and signincant
public benefit" muat be mst
independently, for purpoaes of this
section the two requirements may alao
be related. The more specific the
governmental policy with respect to the
particular site to be protected, the more
likely the governmental decision, by
itself, will tend to establish the
li^ificant public beneFtt associated
with the donation. For example, while a
statute in State X permitting preferential
asaeaiment for farmland ia. by
definition, governmental policy, it Is
distinguishable from a a state statute,
accompanied by appropriations, naming
the X Rjver as a valuable resovirce and
articulating the iegiilativa policy that
the X River and the relatively natural
quality of its surrounding be protected.
On these facts, an open apace eaaemeni
on farmland in State X would have to
demonstrate additional factors to
Mtablish "significant public benefit."
The specificity of the legislative
mandate to protect the X River,
however, would by itself tend »o
establish the significant public benefit
aaaov'dated with an open space aasamant
on land fronting the X River.
(B) Scenic enjoyment and significant

public benefit With reapect to the
reUUonsbip between the raqulrementa
of "scenic en)oymenl" and "significant
public benefit." alnce the degrees of
scenic enjoyment offered by a variety of
open space easements are subjective
and not as aaaily deiinaatad as are
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tncnaiingly spedflc liveli of
lovtmmenul policy, thi aicninunl
public btncflt of preittviiu ■ ocsnlc
vitw muit bt independently eatebhthed
in el] ceeee.
(C) DoaaU'ant may taliify mors than

one UiL in some ceeee, open spare
eeeemente mey be both for scenic
enjoyment end puieuent to e clearly
dellneeted lovemmentei policy For
exempie. the preservetion of e particular
scenic view identified es pert ol a scenic
iendscepe inventory by e rigorous
govemmentei review process will meet
the tests of both peregrephs |d)';4|IIJ(A)
end (d)(4)(IJ(B) of this section.
(5) Hittoric pntenralion—[I) In

gtneni The donetlon of e qualified real
property interest to preserve an
niatoriceily important land area or a
ccrtifled hiatoidc structure will meet the
conservation purposes test of this
section. When restrictions to preserve t
building or lend area svithin a registered
historic district permit future
development on the site, e deduction
will be allowed under this section only if
the terms of the restrictions require thai
such development conform with
appropriate local, stale, or Federal
standards for coiutruction or
rehabilitation svithin the diatricL See
also, i 1.170A-14(h)|3Hii).

(ii) Hittorically importont land area.
The term "historically Important land
area" includes:
(A) An Independently signlflcanl land

area including any related historic
resources (for example, an
archaeolo^cal site or a Qvil War
battierield with related raonumenti,
bridges, unnoiu, or Houmi) thct meet*
the N«Uonal Register Criteria for
Evaluation in 36 CFR 00.4 (Pub. L
065. ao StaL 915):
(B) Any iand area within a

hialoric district including any buildings
on the land area that can reasonably be
considered as contributing to the
significaoca of the district: and
(C) Any land area (including related

hiatoric reaources) adjacent to a
property listed individually in the
NatJonal Regiater of Historic Places (but
not within a eeglatared historic district)
in a case where the physical or
•avironmantal features of the land tree
contribute to the historic or cultursl
integrity of the property.

(ill) C^rUfi^d hittoric tt/vcturt. The
term **ccrtlfled historic structure." for
purposes of this aaction. means any
DuUdiivg. structure or land area which
la
(A) Uitad In the National Register, or
(B) Located In a leglstered historic

district (as defined in aectlon 46(gl(3)(B))
and is certified by the Secretary of the
Interior (pursuant to 36 CFR 67.4) to the

00IK01Xl)-fAN-g4-O9Jlil7)

Secretary of the Treasury as being of
historic slgniflcanca to the distric^
A "structure** for purposes of this
section means any structure, whether or
not It Is depreciable. Accordingly
easements on private residences may
qualify under this section. In addition, a
structure would be considered to be a
certified historic structure if It were
certined either at the tima the tra.tsfer
was made or at (ha due date (tndudirtg
extensions) for Bling the donor's return
for the taxable year in which the
contribution was made.
(Iv) Access. (A) In order for •

conservation contribution described in
section 170(b)(4)(A)(lv) and thla
paragraph (d)(5) to be deductible, eome
visual public access to the donated
property is required. In the case of an
historically important land area, (he
entire property need not be visible to the
public for a donation to qualify under
this section. However, the public benefit
from the donation may be insufTident to
qualify for a deduction If only a small
portion of the propttly Is so visible.
Where the hiatoric land area or certified
historic structure which Is the subject of
the donation is not visible from e public
way (e.g.. the structure <s bidden ̂ om
view by e wall or shrubbery, the
structure is too far from the public way,
or Interior characteristici and features
of the structure are the subject of the
easement), the terms of the easement
must be such that the general public is
given the opportunity on a regular basis
to view r * haracteristics and features
of the property which are preserved by
the easement to the extent consistent
with the nature and condition of the
property.
(Bj Factors to be considered in

deiennlning the type and amount of
public accesa required under paragraph
(d](5)(iv)(A} of thia section Include the
historical signlflcanca of ths donated
property, (he nature of the features that
are the subject of the easement, the
remoteness or accassibiUly of the site of
ths donated property, the possibility of
physical batarda to the public visiting
the property (for example, an
unoccupied structure In a dilapidated
condition), the extent to which public
access would be an unreasonable
intrusion on any privacy Interests of
individuals livl^ on the property, the
degree to which public accesa would
impair the preservation InlertsU which
are the subject of tha donation, and the
evellabUity of opportunities for the
public to view the property by means
other than visits to (he site.
(C) Tha amount of accaaa afforded (he

public by the donation of an aasement
shall be detarminad with rafsrcnca to

tha amount of access permitted by the
terms of the eesement which ere
establishecihy the donor, rather than the
amount of access actually provided by
the donee orgsnitstion. However. If the
donor Is iware of any facts indicating
that the amount of access that the donee
orgsnliatlon will provide Is itgnincaniiy
less than the amount of access permitted
under the terms of the easement, (hen
the amount of access afforded the public
sualJ be determined with reference to
thla lesser amount.

(vl Examplet. The provialons of
paragraph (d){S](lv) of this section may
be illustrated by the following examples:
Example (1). A .4id his family live in a

bouse In a ccrtincd hisionc district In the
Slate of X. Tha entira house, including its
Interior, has archlioctural features
rtpreaentlng classic Victonan period
archiitcrure. A donaics an extanor and
interior easement on the property to a
qualified organuaiion but continues to live m
the houae with his family. A'l house is
surrounded by a high stona wall which
obscures the public's view of It from the
atreet. Punuenl to ihs terms of the easement,
the houM Disy be opened to (he public from
ICrOO i.m. to 4X0 p..n. on one Sur.diy in May
and one Sunday In November each year for
bouae and garden tours. These tours are to be
under the superviaion of the donee and open
to mcmbcn tif the general public upon
payment of a small fee. In addition, under the
lerme of the sesemenL the donee
organujtion u given the right io photofraph
the intenor and exterior of O4 house and
dlairibute such photographs to magatines.
Mwsletlerv ur other publicly availeble
publications. The terms of the easement else
ptrtnii persons affillaied with educational
organitaliuns. professional architectural
asaoclaiions. and historical societies to make
an appoir.unenl through the donee
organitation to study the properly. The donor
is not aware of any facts Indicating thai ihe
public access to be provided by (he donee
organUation will be stgnificanliy less than
thai pcrmiiitd by the icnna of the easement
The 2 opporTunities for public vialta per year,
when combined with the ability of the
gentrai public to view the architeciurat
characteristics and features that arc the
subject of the eaaemeni throi'gh photographs,
the oppcMuniry for scholarly eiudy of the
property, and the fact Uiat the house is used
as an occupied residence, will enable the
dnoalion to satisfy tha requirement of puhhr

Exampit (2i B owns an unoccupied
farmhouse built In the IMO's and louiitd on 1
properly that is adjacent to a Civil War
batUcficld. During the Civil War the
farmhouse was used at quarters for Unio.,
troops 7ht battlefield la visited year round
by the general public. The condition of the
farmhouse is such that the safety of vteitors
will noi be jeopardised and opening it to the
public will not result m significant
deleiiorailor). The ftrmbouat is not visible
from the battlefield or any public way it is
accessible only by way of a private road
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owntd by & B doiMttt • oooa«rv«ti(M
eftMmvnt oo tK« fannhoutt to a quaUDad
organUaticft. Tba lama olf tha aaMmaoi
provide (hat tba donaa ortantiatioo Di«y
opart tha proparty (via 8*1 road) to Ota
partcral pubitc on four waakar^ a«ch yvar
from 8;30 aJik to COO p nt Tba doratiort doaa
rtoi meal tha public accaaa rt^jul/vmcnt
bacauaa tha fannbouaa la aafa. unocojpiad.
and easily accaastbla to tha tanaral puolic
who hava coma to tha alia to visit OvU War
hisiorlc land artas (and ralatad rasourcas).
but .vill onJy ba opaa to tha public on four
Mraekenda aach year. Howtvar. the donation
would meat tha public access raqulrcmeni if
the larms of the aasaoiaol parmliied tha
donee crssnixalion to open tha property to
the public every other waaktnd dunnf tha
year and the dono. is not aware of any facts
indicatini that the donee organisation will
provide stfniricantiy leaa access than thai
permilied.

(e) ExcluMivtly for congorvation
purpoteg. (1) hpengroL To meet the
requirements of this section.« donstton
must be exclusively for conservstion
purposes. Sec pera^aphs (c)(1) and
(8)1^) through (g)(fi)(ii) of this section. A
deduction will not be denied under this
section when incidental beneHi inures to
the donor merely as a result of
conservation restrictions limiting the
uses to which the donor's property may
be put.
(2) lnco.igigtent um. Except as

provided in part^aph (n)(4) of this
section, a deduction will not be allowed
if the contribution would accomplish
one of the enumerated conservation
purposes but would pcnnil dastniciion
of other significant conaaivaUon
interests. For example, the preservation
of farmland pursuant lo a State program
for flood prevention and control would
not qualify under paragraph (d](4} of this
section if under tba terms of the
contribution a significant naturally
occurring ecosystem could be injured or
destroyed by the use of pesticides m the
operation of tha farm. However, this
requirement is not intended to prohibit
uses of tha property, auch as saleciivi
timber harvesting or aalactivt farming If.
under the drcumslancaa. thoae uses do
not impair significant cooaervaiion
interests. '

(3) Inconsittent ugopermitted. A use
that is deslnictJve of conservation
interests will be permitted only if such
use is necessary for the protection of the
conservation Litereste that are the
subject of the contribution. For example,
a deduction for the donation of an
easement lo preserve an archaeological
site that (s listed on tha National
Register of Historic Places will act ba
disallowed If site excavation cunsisteat
with sound archaeological practices
may impair a scenic view of which the
land is a part A donor may coo tin ua a
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pre-existing use of the property thai
does not conflict with the coAsarvatioo
purrees of the gift.
(r) Examp/gg. Tha provisions of this

section relating to conservation
purpoaes may ba illustrated by tha
following examples.
Examphfti. Suta 8 cooUlas auny Urga

L^ci foresu that are desiribia reoeaUon aad
ftcanic amas for tha ganeral public The
fomta' aoanlc values attrect of
peopl# to tha Stala. Howwar. dua to tha
iACTvaslng intensity of land davelopmant ta
Ststs a. tbo cootlouad axistaoca of forestUnd
Hixels grsster than 45 acres U thrsetened. J
giants e perpetual aasemani on a iQO-acre
psrtel of fofestland that la part of ooo of tha
Sisit's aotnic areas to a quidlfyii^
orf snisation. Tba aaatmant Imposea
rstihctloos on Iba use of tha psrcal fw tba
purpoaa of mainlalning Its seenk values. Tha
rvitrtctlons include a requirebmoI thai the
parcel be oalniained forever as opaa space
dsvolad axcJuslvtly lo conMrviUoa purpoaet
and wildlife proleclion. and thai there be fw
commercial industrial residaotUl or othar
developoeni usa of such parcel Tha law of
Stsii S racognlses a limited public light to
enter phvsia land partlculariy for
recreational pursuits, unless such land la
posted or the landowner ob)ecta. The
tsscmenl ipedfically restricU the landowner
from posting the parcel or from oblectin^
thereby flsaintainlng public access to the
percel according to tha custom of tl^ Stata.
) • parcel provides the opportunity for the
public to enioy the uee of the proparty and
sppreciata Its scenic values. Accordingly, fs
dc'nstloo qualihes for a deduction under this
section.

Examph (Zi. A queUAed eooservedon
organisetioo owns Greeneoe la fee as a
nature preserve. Greeoecrs oooteina a high
qusUly axampie nf a tail grass prairie
ecoeysiem. Famuos. an oparating farm,
sdjolns Graenaoa and is s oompauble bulfar
to the oatura preaarva. Coovanlon of
f srmecre lo a more iotaoes use. auch as s
housing devalopmanL would advamJy aifact
ihs continued um of Craenacrs as a nature
prcserva because of huoua traJBc fenaretad
by the davaiopOMoL Tba owner of Farmacra
doosies an aasamant preventing any future
deveiopoent on Faimacre to the qualified
conservation organisatioo for cooaarvatton
purpoees. NormeJ agricultural uses will ba
allowed on Farmacra. Acoordlngly. the
donetion quaiiAes for a daductton under this
section.

Examph (1^ H owns CresBncrt. • BCD-ecrs
percel of woodland rolling pasture, and
orchards on the crest of a All of
Creeneere is cieerty visible from a nearby
netiona) park. Because of the strict
en/orcemaol of an applicable plan, the
highest snd best use ̂  Creenaos la as a
tubdlviaion of 40^cre tracts. H wlahaa lo
donate a scenic sasement on Croanacre to a
qualifying conservation organiutton. but H
would Uka to raaarve tha right lo aubdivlda
Creenacre into Kheoe parcels irilh no more
then one single-Umily bosM allowable on
each parcel Bandom building on tha
proparty. even as Uitls as one hoses for aach
00 ecrea. would destroy the aoank chemctw

of tha view. Accordingly, no deduction would
ha allowable under this section.
£Komp/e (4). Assume the seme facts as In

gxomph /J/ except that ool all of Creenacre
If vislblv from the perk snd the deed of
easement sliows for Umlled duster
developtneitt of no mors then Ava nma-acre
dusters (with four houses on tech duster)
located In sresj feoertlly not visible from the
netiooai park and subject to slit and building
plau tpprovsl by the donee orgeAlsetloo in
order to prese.nre the scenic view from the
perk. The donor snd the donee have already
Identllled sites wbert Umiied duster
devslopmcnt would not be vlslbh from the
perk cr would nol icpeir the view. Owners of
homes in the dustirs will not have any rights
with respect to tha summodlng Crtenaoe
propt.ty that art not slso availeble to tha
general public. Accordingly, the donation
quaiiAes for s deduction under this section.
Examph (5^ Lo order lo protect Slate S'l

dedlnlng open space that Is suited for
agriculturel use from Increasing development
pressure that has led lo ̂  marked decline to
sod) open space, tlw Uglslsture of Stale S
pessed s sietutt suthorlxing the purchase of
"agriculture! lend deveiopmcnl rights" on
open screefe. Agricultural land devsiopmeni
rights allow tha Slate lo piece tgrtcuiturtl
preaervsUoo restrictions on land daslgnaled
as worthy of protectloc In order to presarvt
open space and farm resourcee. AgricuJturaJ
P>vaarvsUon restrictions prohibit or limit
coAsiructlon or placement of buildings except
thoae used for a^cultural purpoaes or
dwellings used for family living by the fanner
and his family and ecoployeet; removal of
mineral tubetancee In any manner that
adversely aAects the land's e^cultural
polentlsi or other uees datrtmentel to
relentloo of the land for agricultural use.
Money has been appropneted for this
program snd some landcwoers have in feet
sold their "agricultural Land developoaent
rights" to State & K owns and operates a
ssaelJ dairy farm In State S located lo aa area
deaignated by the Ltgiaisture aa worthy
protectkm. K desirte to preaerve hie farm for
egricttiturai purpoaes lo perpetuity. Rather
than selling the development rtghts to Slate &
K grants to a quellAed organixation an
sgricuiruraJ preservation restriction on hie
property In the form of a conearvation
aaaataenL K reeervae lo himself, hie heirs and
aasigns the right to manage tha (arm
oooaisUtnl with f^nd agricxiltttral
managerncni practicea. Tbe preearvatioo of
ITs land Is pursuant to s claarly daUnaatad
fovammenui policy of preearvtng open specs
available for sgricuiturai uae. and will yield a
slgnlfb-'ent pubLc beoefll by pfaaiwing opan
•pace against increasing devel^Maent
preaeurea.

(gj Enforoeabig in perpetuity.^X) in
ggngixii. In tba caaa of tiiy donatloo
uodar this aectiofi, any Inltrtal in tha
property reixinad by tha donor (and tha
donor's succetaors Lo inlami) muat ba
subjact to legally tn/orcaabla
rtatrictlons (for axsunpla. by reconiation
lo tha Und records of tha Juriadiction in
which tha property ia locaiad) that will
praveni usea of (ha reteioad inlaraat
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IncouUtcnt wlUi th* conMrvatian
purpom of tht doDaUoa. la tha caM of
« contributioQ of ■ ranulndtr Inlereat,
tht contribution «riU not qualify If tha
tenanta. whalhar thay art tananli for Ufa
or a tarm of ytart. can uaa tha property
In a manner that diminlahta tha
conaarvation valuta which art tntanded
to bt protactcd by tht contrlbuliorL
(2) Proitelion of a contomtion

purpoM in cat* of donation ofproparty
tub/tcl to a mortgaga. In tht caaa of
tonaarvttlon contributlona made after
February IX 196ft, no dadudon will be
pannltt^ under thla aactlon for an
Intartat la property which la aubjccl to a
mortgtftt unlata tha mortgagee
aubordinataa Ita righu In tha property to
the right of tha qu^ifled orgarazation to
enforce tha conaarvation purpoaaa of tha
gift In perpetuity. For coiuarvatlon
contributlona made prior tc Tabruary IX
1960, tha requirement of aectlon 170
(h)(S)(A) la aatlaflad In tha case of
mortgaged property (with reaped to
which tha mortgagee haa not
aubordlnetad Ita lighta) only If the donor
can damonatrtta that the conaervatlon
purpoaa la protected In perpetuity
without aubortllnatlon of the
mortgagee a righta.
(3) Hemolo j^turw ovont. A deduction

aheli not be dlaallowed under aectlon
l^n(3)(B)(ill) and thla aectlon merely
becauae tha Intartat which paaaea to. or
la vetted in, tha donee organization may
be defeated by tha performance of auma
act or the happening of aoma event, if on
tha data of the gift It appeait that the
poaalblUty that auch act or event will
occur la ao remote ea to bt negligible.
Set paragrtph (t) of i 1.17UA-1. For
txampla, a atata'a atatutory requirement
thai uae rtalrictlona muat be rerecorded
every 30 yaart to remain enforceable
ahali not by ItaeU, render an eaaement
nonperpetual.
(4) Ratontion of quatifiod minaral

intareat—{l] In ganaral. Except aa
otherwlae provided in paragrtph
(g)(4KU) of thla aectlon. the reqolremanta
of thla aectlon art not met end no
deduction ahall be allowtd In tha caae
of a contribution of toy Intartat whan
there la a retentloo by any peraon of a
qualified mineral Interaat (aa defined In
paragraph (b)(l)(i) of thla aectlon) if at
any dma there may be extracuona or
removal of minartia by any aurface
mining method. Mortovtr, In tha caae of
a qualified mioertl Interaat gift tha
requirement that the conaervatlon
purpoaaa be protected In perpetuity la
not aetlafied If any method of mining
that la ioconaiatent with the particular
conaervatloo purpoaaa of a contribution
ia permitted at any tlma. Set alao
11.170A-14(eH2). However, a daductloo
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under thla aectlon will itot be denied In
tha caae of certain methoda of mining
that may have llmllal localized Imped
on the real property but that are not
irremediably deatructlve of algnlficanl
conaervatlon Intereala. For example, a
deduction will not be denied In a caae
where production facllltlaa are
concealed or compatible with exlatlng
topography and landacepe and when
aurface alteration la to bit reatored to Ita
original atata.

(II) Excaption forqualifiad
conaarvation contributiona aftar July
1964. (A) A contribution made after July
IX 19ftX of a quallflad real proparty
Inlareat daacribed In aectlon 170(h)(2)(A)
ahall not be dlaquallflad under the firet
aenlance of paragraph (g)(4)(l) of thla
aactlon If tha following requlremanta are
aatlaflad.
(f) Tha owiMrthlp of tha aurface

aatate and minaral Intareal ware
aaparetad before June 13,107X and
remain ao aaparetad up to and Indudlng
tha tlma of tha contribution.
(2) Tha preaent owner of tha minaral

Inlareat la not a pereon whoae
relatloruhlp to tha owner of the aurface
aatate la daacribed at tha time of tha
contribution In aectlon 2S7(b) of aectlon
707(b), and
(3) The probebUlty of extraction or

removal of mlnerala by any aurface
mining method la ao remote aa to be
negligible.
Whether tha probability of extraction

or removal of mlnerala by aurface
mining la ao remote aa to be nagllglbla ia
a queation of fact and ia to be made on e
caaa by caae baala. Relevant factore to
be conaldared in datannlnlng If tha
probability of extraction or removal of
mlnerala by aurface mining la ao remote
aa to be nedlglbla Indude: Ceological.
geophyalcal or economic date ahowing
the abaance of minaral reaervea on tha
property, or tha lack of commarclel
feaalbillty at tha dma of the contribuUon
of aurface mining the mliural Intareah
(B) If the owne^p of the aurface

eatete end mineral Inlereat Cral became
aeparated after June 12.197X no
deducUon la permitted for e oontrlbudon
under thla aecUon unlaea aurface mining
on the property la completely prohibited.

(III) £xamp/ea, Tha provialona of
paragraph (g)(4)(l) and (11) of thla aecdon
Duy be llluatrated by the following
axemplee:

Saompta. ft) K owna UBO aaea of
bollomland hardwood property alona a malor
watanhad ayatam la tha aoutham pan of tha
Unllad Stalaa, Agendaa vrithla tha
Oapartaant of tbe Intarior have dalaniined
thai aoutharo bottomland hardwooda are a
rapidly diminiahing reaouroa and a critical
acoayatam In Iha aoulh bacattaa of the latanaa
praaaure to cut tha Iraea and ooovan tha land

to agricultural uaa. Thaaa aganciaa hava
furthar dclarmlnad (and hava Indicated in
GOrraapondanca iviLh K] thai bottomland
hardwooda provlda a tupcrb habitat for
numarouB apaciaa and play an Important role
In coniroltlng fiooda and purifylrtg rtvera. K
doftataa to a qualinad organization hia anltra
Inlareat to thla proparty other than hia
Inlareat in tha gaa and oil dapoaita that hava
bean idantlftad under K'a property. K
covenania and can ertaura that, although
drilling for gaa and oil on the property may
hava ao.ne temporary localized impact on the
real property, the drtlllng will not interfere
telth the overall conaarvation purpoaa of the
gift which ia to protect the unique
bottomland hardwood acoayatam.
Accordingly, tha donation qualtflea for a
deduction under thla aectlort
Exampla {2J. Aaaume the aama facia aa In

example (I), except that in 1B79. K aalla tha
minaral interaat to A. an itnralated peraon. In
an am'fr.length traruaction. eub)ecl to a
recorded prohibition on the removal of any
niinerala by any eurfaca mining method and a
recorded prohibition agaioat any mining
technique that tellj harm the bottomland
hardwood ecoeyiiein. After the aale to A k
dortatea a qualified rea! properly interaat to a
qualified organization to protect the
bottomland hardwood acoayatam. Since at
tha Uma of the tranafer. aurface mining and
any mining technique that will harm the
bottomland hardwood ecoeyatem are
compiateiy prohibittd. the donation qualtflea
for a deducUon under thla aectlon.

(5) Protection of conaarvation purpoaa
where taxpayer reaervea certain righta.
(1) Documentation. In the caae of a
donation made after Febidary 13.1S8X
of any qualified real property inlereat
when the donor reaervea righta the
exerciae of which may impair the
conaervatlon inlereate aaaocialed with
the property, for a deducUon to be
allowable under thla aectlon tha donor
muat make available to the donee, prior

. to the time the donation ia made.
documentaUon Bufficient to ealabliah the
condiUon of the property at the time of
the gift.
Such documentation ia deaigned to

protect the conaarvation intereala
aaaocialed with the property, which
although protected In perpetuity by the
aaaemenb could be adveraely affected
by the exerciae of the reaerved righta.
Such dtrcumenlaUon may include:
(A) The appropriate aurvey mapa from

the United Statea (Heoltigical Survey,
ahowing the property line and other
contiguoua or nearby protected areaa:
(B) A map of the area tirawn to acale

ahowing all axle ting man-made
Improvementa or incuralona (auch aa
roada. bulldinga. fencea, or gravel pita).
vegetaUoo and IdenUficaUon of flora
and fauna (includlr,g. for example, rare
epeclaa locaUona. jpimal breeding and
rooatlng areax and migradr.-| routea),
land uae hlatory (including preaent uaea
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and recant paal dialurbancat). and
diitincl natural faaturea (tuch ai Urge
treai and aquatic araaa);
(C) An aartal photograph of the

proparty at an approprtata acale taken
ai cloaa aa poaaibla to tha data the
donation ia made: and
(D) On-aita photognpha takan at

iippropriata locationa on tha property. If
tha tarma of tha donation contain
reatrictiona with regard to a particular
natural raaourca to ba protacled, auch aa
watar quality or air quality, tha
condition of tha raaourca at or nea the
tima of tha gift muat ba aatabliahed The
documentation, including the mapa and
photographa. muat ba accompanied by a
•talement aigned by tha donor and a
rapreaenlativa of the donee dearly
referencing the documentation and in
•ubatanca aaying "This natural
retourcei inventory ia an accurate
repreaentation of (the protected
property) at the time of the trenifer.".

(ii) Donet'i right to inspection and
lego! remedies, in the caae of eny
donation referred to in ptragraph
(8)(5)(i) of thia aection. the donor cnual
agree to notify the donee, in wriiing
before exerclaing any reaerved right, eg.
tha right to extract certain minerala
which may have an advene impact on
the conaervation inlereata aaaocieted
with the quahned real property Intereit.
The terma of the donation muat provide
a right of the donee to enter the property
at reaaontble timea for the purpoae of
inapectlon the property to determine If
there ia compliance ivilh the terma of the
donetion. Additionally, tha terma of the
donation muat provide a right of the
donee to enforce the conaervation
reatrictiona by appropriate legal
proceedingi. induding but not limited to.
the right to require the reaioration of the
property to ita condition ai the time of
the donation.
(6) Extinguishment, (i) In genera! If a

iubaequeni unexpected change in the
conditiona aurrounding the properly that
ia the aubjeci of a donation under thia
paragraph can make impoaaible or
impractical the continued uaa of the
property for ccr.servation purpoaet. the
conaervation purpoaa can nooelheleia
be treated at protected in perpetuity if
the reatrictiona are extingulahed by
judicial proceeding and all of th.e
donee'a proceeda (determined under
paragraph (g)(6)(ii) of thia aeclion) from
a aubaequent tale or exchange of the
property are uted by the donee
organitation in a mannar conaiitent
with the conaervation purpotei of the
original contribution.

(ii) Proceeds. In caae of a donation
made after February 13.196b, for a
deduction to ba allowed under thia

aectioa at tha time of tha gift the donor
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muat agree that the donation of the
perpetual conaervation raatriction givea
riae to a property right immediately
veiled in the donee orgenUatlon, with a
fair market value thei la at leaat equal to
the proportionate value that the
perpetual conaervation raatriction at the
time of the gift, beart to the value of the
property aa a whole at that time. See
i 1.170A-H(h)(3)(iii) relating to the
allocation of ̂ aia. For purpoaea of thia
paragraph (g)(6)(ii). that proportionate
value of the donee'a property righta aha))
remain conatant. Accordingly, when a
change in conditiona give riie to the
extinguiahment of a perpetual
conaervation reatriction under
paregraph (g)(0)(i) of thia aecUon. the
donee orBiniaation. on a aubaequent
aale. exchange, or involuntary
convertion of tha aublect property, muat
be entitled to a portion of tha proceeda
at leaat equal to that proportionate
value of the perpetual conaervation
reatriction, unleia atate law providea
that the donor ia entitled to the full
proceeda from the converalon without
regard to the terma of the prior perpetual
conaervation reatriction.
(h) Vohation-^l) Entire interest of

donor other than qualified mineral
interest The value of the contribution
under aection 170 in the caae of a
contribution of a taxpayer'i entire
Intereat in property other than a
qualiHed mineral inlertat ia the fair
market value of the aurfece righta In the
property contributed. The value •( ihe
coniribution ahill be computed without
regard to the mineral righta See
paragraph (h)(4). example (1), of thia
aection.

(2) Remainder interest in real
property. In the caae of a oontribution of
any remainder intaraat in real property,
aection 170(f)(4) providea that In
determining the value of such intereit
for purpoaea of aection 17a depreciation
and depletion of auch property ahall be
uken into account. See 11.170A»12. In
the caae of the contribution of a
remaUidar intaraat for conaarvation
purpoaea, tha currant fair miuiet value
of tha property (againat which tha
limJiationa of 11.17A-12 are applied)
muat take into eccount any pre-exiating
or contemporaneoualy raconded righta
limiting, for conaervation purpoaea. the
uae to which the aubjecl property may
be put.
(3] Perpetual conservation

restriction^i] In general. The value of
ihe contribution under aection 170 in the
caae of a charitable contribution of a
perpetual conaervation reatriction la the
fair market value of the perpetual
conaervation reatriction at the time of
the contribution. See 11.170A>7(c). 1/
there ia a aubataotial record of aalea of

eaaementi comparable to the donated
aaaemeni (luch as purchaeea purauani
to a governmental program), the fair
market value of the donated eaiemenl la
baaed on the aeiei pricei of auch
comparable easements. If no aubstantlal
record of market-place sales Is available
to uae as a meaningful or valid
comparifon, aa a general rule (but not
neceasariiy in aJ) cases] the fair market
value of a perpetual ccnscrvallon
reatriction is equal to the difference
between the fair market value of the
property it encumbers before the
granting of the reatriction and the fair
market value of the encumbered
property after the granting of the
reatriction. The amount of the deduction
in the caae of a charitable contribution
of i perpeiuai conservation reatriction
covering a portion of the coniiguoua
property owned by a donor end the
donor'a family (aa defined In aeclion
267(c)(4)) Is the difference between the
fair markel value of the entire
contiguous parcel of property before end
after the granting of the reatriction. If the
granting of a perpetual conaervation
reatriction after January 14.1966. haa the
effect of Increaaing the value of any
other property owned by the donor or a
related person, the amount of the
deduction for the conservation
contribution ahall be reduced by the
amount of the increase in the value of
the other property, whether or not such
property is contiguauc. if. aa a result of
ihe donation of a perpetual conservation
reatriction. the donor or a related person
receives, or can reasonably expect to
receive, financial or economic benefita
thai are greater than ihoae that will
inure to the genera! public from the
tranafer. no deduction is allowable
under this section. However, if the
donor or a related person receives, or
can reasonably expect to receive, a
ftnancial or economic benefit the! ia
aubatantial, but it la dearly shown that
the benefit is leas than the amount of the
tranafer. then a deduction under thia
•ectioQ is allowable for the exceaa of the
amount transferred over the amount of
the flnandal or economic benefit
received or reasonably expected to be
received by the donor or the related
pcreon. For purpoaea of thie paragraph
(h)(S)((l). related person ahall have the
aame meaning aa in either aection 267(b)
or aection 707(b). (See example (10) of
paragraph (h)(4) of this aeclion.)

(ii) Foir market value of property
before and after restriction. U before
and after valuation is used, the fair
market value of the property before
oontribution of the cooaervation
reatriction must take into account not
only the current use of the property but
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•I»o an objective ■••etiment oT how
immediate or remote the iikeiihood is
that the property, abaent the re itnction.
would in fact be developed, as wtili as
any effect from zonine. consenation. or
historic preaervationrawa ilial already
restrict the property's potentiti highest
and beat use. Further, there may be
Instances where the grant of a
conservation restriction may have no
material effect on the value of the
property or may in fact serve to
enhance, rather than reduce, the value
of property. In such instances no
deduction would be allowsbie. In the
case of a conservation restricUon that
allows for any devclopmecL however
limited, on the property to be protected,
tha fair make! value of the property after
contribution of the restriction must lake
Into account the effect of the
daveiopment. In tha case of a
conservation easement such as an
assement on a carlified historic
structure, tha fair market vslue of the
property after contribution of the
restriction must tske into account the
amount of access permitted by the terms
of the easement. Additionally, if before
and after valuation is used, sn appraisal
of the property after contribution of the
reatriction must take into account tiie
affect of restrictions that will result in a
reduction of the potential fair market
value represented by highest and best
use but will nevertheless, permit uses of
the property that will increase iu fair
market vslue above that represented by
the property's currenl use. The vslue of
a perpetual conservation resiriclion
•hall not be reduced by reason of ihe
axistence of restrictions on transfer
deaigned solely to ensure thit die
conservation restriction will be
dedicated to conservation purposes. See
I I.ITOA-H (c)(3).

(ill) Allocation of basis. In the csse of
tha donation of a qualified real property
interest for coruervation purposes, the
basis of the property retained by the
donor must be adjusted by the
elimination of that part of the lois! basis
of the property that is pro|>erly sUocsble
to the qualified real property interest
granted. The amount of tha basis that is
allocable to the qualified real property
interest shall bear tha tama ratio lo the
total basil of tha property as the fair
market value of the qualified real
property interest bears to the fair market
value of the property before die granting
of the qualified real property interest.
When a taxpayer donates to a
qualifying conservation orpanizaiion an
•asemeot on a atructure with respect to
which deductions are taken for
depredation, tha reduction required by
this paragraph (h)(S](U) in the basis of

aDZ2(01Xlk^AN-«6-O^Jt:29)

the property retained by the taxpayer
must be allocated between the structuie
and the underlyina land.

(4) Examples. The provisions of this
section may be illustrated by the
following examples. In examples
illustrating the value or deductlbllity of
donations. Ihe appiicabie restrictions
and limitations of 11.170A-4. with
respect to reduction in amount of
charitable contributions of certain
appredated property, and 11.170A-^
with respect to limitations on charitable
deductions by individusls. must also be
taken Into account.

Example (If. A owns Coldacrs. a property
adiaceni lo a lUU park. A wanta lo donats
Coldacrs lo (ha slalt lo ba usad as part of tha
park, but A wants lo marva a qusliHed
mineral Interest In tha proparly. to exploit
currtntly and to devlsa ai daath. fair
market value of the surface rights In Coldacre
is (200.000 and the fair matkat value of the
mineral rights in glOOiXlO. In order to tnsura
that tha quality of the park will nol be
dagradadl rastriclions musi be imposed on
the right to axtract ths minerals thai raduce
the fair marksl vslut of the mineral rights lo
SBO.OQO. Under this section, the value of the
contribution is 1200.000 (tha value of the
surface rights).

Example (2). Ln 1904 B. who is 02. donates a
ramaindar interast In Graatucra lo a
qualifying organisation for eonsarvalion
purposes. Grtanacrs is s trad of 200 acras of
^developed woodland thai is valued at
t2iX>.000 at its highest and bast use. Under
11.170A-I2tb). the vtlus of a ramainder
InlarasI in rasi property following one life is
delennlned under | 2S.2512-4 of the Gift Tax
Regulstlons. (See | 25.2512-4 with rasped lo
iha valusllon of annuities, lift estslas. larmi
for ye era. ramalndera, and reversions
traosferrad after Otcambcr SI. 1970 and
before December 1.19B3. With resped to the
valuetion of annuiliea, life estates, terms for
yesra. ramelnders. and reversions Irarufcrred
before january 1.1971. see Ti). t3M. 29 FR
9604. November IS. 195A. aa amended by T.D.
7077. U FR 16464. December 4.1970).
Accordingly, the value of the remsinder
interest, and thus the amount aligtbic for an
locoma tax deduction under sedloru 170(f). is
tSS.99e (tmOOOx .27909).

Example (3). Assume the same fads ss in
example (2). except thai Craenacra is B's 200-
acra esUis with a home built during the
colorUal period. Some of tha acrtagc around
the home is clasred tha balance of
Creenaoa. axcapl for accaas roads. Is
wooded and undeveloped. See section
170(r)(3)(B)(i). However. B would like
Creenacre to ba maintained in its currant
state efter his death, ao he donates a
remainder interest In Creenscre lo a
qualifying organization for conservation
purposes pursunl to aaction 170 (0(3)(B)(ii{)
and (b)(2)(B). At the tlma of the ^fl Land
has a valut of t20a000 and tha bouse has a
value of tlOCkOCXi. The value of the remainder
tnterest. and thua the amount eligible for an
income tax deduction under section 170(f). Is
computed pursuant to 11.17DA*12. Sea
11.17UA.12(b){3).

Example (4). Astums tha same facts ss in
example (2). sxcapt that si sga 92 Inslesd of
donating s remsinder interest B donslci sn
easement in Creenscre to s qualifying
ofganiLslion for conservation purposes The
fair merkei value of Creenscre after the
donstiun is reduced to gllO.QX. Accordingly,
the velus of the easement, and thus th»
amount eligible for s deduction under section
170(0. Is 900.000 (S200.000 less 9110.000)

Exo.r.pie (5) Assume Ihe same facts ss in
example (4). and sssumc that three years
later, si age &S. B decides to donate s
remsinder interest in Creenscre to s
qualifying orgsnixsiton for conservation
purposes. Increasing real istale values in the
area have raised the fair market vslue of
Creenacre (sub)act to the assement] to
gl30.000. Accordingly, the value of the
remainder InieresL and thus the amount
allgibie for s deduction under section 170(1).
U641.&j6 191 )aOOOx .32090)

Etample (6). Assume ihe same facts as in
axampis (2). excapi thai at the time of the
donation of a rairatnder interest in
Creenacre. B also donates an easement to a
diflerent qusilfying orjsnitalion for
conservshon purposes. Basad on si) the facts
and circumsisncrts. the value of the casement
is determined lo c 9100.000. Tharefora. the
value of tha properly after the casamanl is
glOO.OOO and the vslue of tha ramainder
Inleresl. and thus the amount eligible for
deduction under aaction 170(r). is 927.999
(roaooox .27996).

Example (7). C owns Crtanacre. s 200-scre
•state containing s hotiaa buiit during the
coionisl period At its highest and bast use.
(or home development tha fair market vslue
of Creenscre is SY>0,000. C donates an
easement (to maintain the house and Craen
acre In iheir currant stale) to a qualifying
organisation for cocxservslion purposes The
fair market value of Gratnacre aftar tha
donation is reduced lo $123,000. Accordingly,
(he vslue of the csscmcni and tha amount
•ligibic for • deduction under section 170(1) is
r 73.000 (9300.000 less 9123.0U0)

Example (Sj. Assume the same facts ss in
axample (7) and tssume that three years
later. C decides to donate a remsinder
interest in Creenscre to a qualifying
ergsnusijon for conservation purposes
Incressing resi sstste values in the area hs\e
raised the fsir market value of Craenacra lu
B160.000 Assume that because of Ihe
parpetusi easement pmhibiting any
daveiopment of the land, the value of Ihe
house Is S120.0DO and the value of the land is
B9Q-Q00 The value of the remainder interest,
and thus the amount eligible for an income
tax deduction under section ITOfO- is
computed pursuant lo | i.t70A>12. See
11.170A-l2(b)|3).

Example (9f. D owns property with a basis
of 920,000 and a fsir market value of tap OOP
D donates to a qualifying organization an
tasemcni for consarvstion purpoaas that is
daiermlnsd undar this aaction lo have a fsir
Durkei vslue of loapoa Tha amount of basis
allocsbis to ths eifremtnt is 919.000 (gao.OGO/
•eo,0CO-tiS.000/$2O,000). Accordingly, the
basis of the proparty is reduced to
(SZaOOG minus 919.000).

F4700 rtv.



130

_f>dg«lj>gUter / Vol. 51, No. B / Tueiday, J»nu«fy 1«. 1966 / Rulei and Reguldlion*
1607

Example (JO) E owna tO on*-«crt lou iH«t
•rt currently wood* and parkland. The fair
market value of each of Ti loti la flS.0CX3 and
the baaia of each lot la S3.000. E granta lu the
county a perpetual eaacmeni for conaervation
purpoaea to uae and maintain eight of the
acrea aa a public park and to reatrtci any
future development on thoae eUhl acre* Aj a
reiull of the reatrictiona. the v^e of the
eight acrea ia reduced to tl.000 an acre.
However, by perpetually reatrfcting
development on thia portion of the land. E
hea enaured that the two remaining acrea will
ulwaya be bordered by parkland, tnua
increaaing their fair market value to tZlSOO
each. If the eight acrea repreaented all of Ea
land, the fair market value of the eaaecr.ani
would be 9112.000. an amount equal to the
fair maHiet value of the land before the
granting of the eaacment
|8x9lS^XX>«9l2OJ3G0) minua the fair market
value of the encumbered land aAer the
granting of the eaacment f8Kfl4»0»S6.iXO).
However, becauae the eaacment only covered
a portion of the deduction under aectiou 170
ia reduced to tffJJXO (9liaQGO-«&3.000j. that
la. the difference between the fair market
value of the entire tract of land before
ir SO.CXX)) and after ((• x 91JOOO) -r f2 x
922.500)) the granting of the eaaemcr.i.
Example (IJ). Auume the aame facta •• in

example (JO). Since the eaaeracni covcm a
portion of Ea land, only the baaia of that
portion ia adfuated. Therefore, the amount of
baaia allocable to the eaaemeni ia 922.400
((8 X 92.000) X (9ll2U]00/9l2a000)).
Accordingly, the baaia of the eight acrea
encumbered by the eaacment la reduced to
91.000 (924.000-922.400). or 9200 for each acre.
The beala of the two remaining acrea la not
affected by the donation.
Example (13). F owna and uaet aa

profcaaional ofTicea a two-building that liea
within a rtgialered hialortc dlathci Ft
building ia an oulatanding aaample of pcricxl
architecture with a fair market value of
9125.000. Reatrictcd to ila current uae. which
ii the higheat and beat uae of the property
wilhoui making changta to the facadt. the
buildirtg and lot would have a fair marict
value of rioaooa of which Saaooo would be
allocable to (he building and 920.000 woud be
allocabla to (ha lot. Ta baaia In (he propeny
ia 950.000. of which SeaOQO ia allocable to the
building and 910.000 ia allocable to the lot. r*a
neighborhood ia a mix or reaidenllal and
commercial uaea. and it ia poaaibit thai F (or
enolher owner) could anlargc the building for
more exienaive commercial uae. which is iia
higheai and beat uae. However, thia would
require changea to the facade. F would like to
donate to a qualifying preaarvalinn
organiaaiion and aaaement reatjic*lng any
changea to the facade and promiaaitg to
maintain the facade in perpetuity, the
donaiion would qualify for a deduction under
this aection The fair markti value of the
caaemcnt ia 925.000 (the fair market value of
the properly before the eaacment. 9125.000.
minua the fair market value of tha property
after the eaacment. 9100.000). Purauant to
11.170A-14(h)(3}(iiij. the baaia allocable to
the eaaemeni ia 910.000 and the baaia of the
underlying property (building and lot) la
rcduc^ to 940.000.
(i) SubetantioUon /vqii/rvment If a

taxpayer maket a qualified eoaaervation

contribution and claima a deduction. Ute
uxpeycr muat Btaintain wrtllcn rtcorda of
the feir market value of tha underlying
property before end after tha donation and
the conaarvatlon purpoae furthered by the
donation and auch infortnalion ihall be
atetad in the taxpayer'e income lax return if
required by tha return or ila Inaiructiona. Sec
aiao I l.lTOA*lST(c) (relating to
aubatantiaUoo rcqulrcmanla for daductlona In
axcraa of 95.000 for charftabla contribution!
made aAcr 1064). and aection 6650 (relating to
addition! to tax in tha caaa of valuation
overatatemanta).
(J) Effective date. Except aa olherwiae

provided in 11.in)A-14(gl(4)(ii). thia aection
appliea only to contribution! made on or after
E^csfflbar 191069

PAHT2(M AMENDED]

Fax. 9. Tlie authority for Part 20
continue! to raad in part:

Aothoelty: 26 UAC 7605. • ' •

Par. 9. Paragraph (e)(2) of | 20.2055-2
la amended aa foliowa:

a. Ilia aixth aentenct of paragraph
(«j(2](i) is revised to raad; ̂'However,
except •• provided in paragraphs (e)(2)
(ii). (iii). and (Iv) of this section, for
purposes of this subdivision s charitable
contribution of an Interest in property
not In trust where the decedent transfers
some specinc lights to one party and
Lransfers other substantial rights to
another party will not be considered a
contribution of an undivided portion of
the decedent's entire Intarast in
property.".

b. The eight sentence of paragiiph
(e)(2)(i) ia revised to read; "A bequest to
chaniy made on or befort December 17.
1060. of an open space easement In
gross in perpetuity shall be considered
the transfer to charity of an undivided
portion of the decadent's eotUt Interest
in the property.".

c. Paragraphs (a)(2)(lv), (t)(2)(v). and
(e}(2)(vi) ana radcsignat^ (•)(2)(v),
(e)(2)(yi). and (a)(2)(vii). rtspectivtly.

d. A new paragraph (t)(2)(iv) is
inserted after paragraph (e)(2)(iU) to
read as set foilh below.

i 20M9-8 Tranafara not atc<uatva»r for
charttaMa purpoaaa.
•  • • • •

(e) UmitoUone appUcabh to
decedents dying after December 31
1969. • • '

[Z] Deductibie interests. * * *
(i V ] Qualified conservation

contribution. The charitable interest Is a
qualified conaervation contribution. For
the definition of a qualified conaervation
contribution, see 11.17QA-14

Authority: 26 U.S.C 7805 * * *

Par. 9. Paragraph (c)(2) of
I 25.2522[c]—3 la amended aa foDowa:

a. The sixth sentence of paregraph
(c}(2)(i) is revised to reed; "However,
except as provided In paragrapht
(a}(2}(li}. (Hi), and (iv) of this section, for
purposes of this subdivision of
charitable contribution of an Intereat in
property not in truat where the decedent
tranafers aome apecific righta to one
party and iranifers other aubstantial
righta to another party will not be
considered a contribution of a undivided
portion of the decedent a entire interest
in property.".

b. The eight sentence of paragreph
(c)|2)[i) is revised lo read; "A bcqueal to
charity made on or before December 17.
IMO. of open apace easement in gross in
perpetuity shall be considered the
transfer to charity of an undivided
portion of the decedent's entire interest
In property ".

c. Paragmphs (c)(2)(iv). (c)(2)(v). and
(c)(2)(vi) are redeaignated (c)(2)(v).
(c)(2){vil, and (c)(2)(viii). respectively.

d. A new parigrsph (c)(2)(iv) is
inserted after paragraph (c)(2)(iil), to
raad as xel forth below.

121.'U22(c>-) Transtara not axcfuahraly
for clMdtabia. ate., purpcaaa In tha caaa of
gma mada attar July )1.1M6.

(c) Transfers ofpartial interest in
property.

(2) Deductible interest. ' * *
(iv) Qualified Conservation

Contribution. The charitable interest is a
qualified conservation contribution. For
lha definition of a qualified conaervation
contribution, see 11.170A-14.

PART 2S-{AMENDE0]

Par. 7. The aulhorlty for Part 25
continutt (o raad in part:

PART •02--OMa CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTK)N ACT

Par. 9. The authority for Part 602
continues to read In part;

Airtharily; M UAC 7605. ' * '

Par. 10. Section 602.101(c) ia amended
by inaarting in the appropriate place in
the table "M.170A-14 . . . 1545-0763".
Koaooa L Cggat, Jr..

Conunissioner of Internal He venue.

Approved: Otctmbar 20 1665.

Bnnaid A Paarimaa,

Assistant Secretary of the Treasury.

(FR Doc 66-727 ni.d 1-15^ 945 am]
(WUJwa ooof iiaa am

S-074699 aQV0IX)>-MN-84-O»;3l:12)
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VdateV

VaddressV

Dear VnameV

The Land Trust Exchange suggested that I contact you
regarding your easement program. Until recently, I worked
for The Trust For Public Land (TPL) as Field Representative
in their Land Trust Program for the Southeastern United
States. Currently I am working on a master's thesis on the
subject of "How A Select Group of Non-Profit Land Conserva
tion Organizations Have Responded to New Congressional
Definitions of Open Space."

Attached you will find a simple questionnaire regarding
your easement program. Please take a minute to fill this
out, attach a copy of any material relevant to particular
easement or easement programs (board policy or written
criteria; governmental legislation, programs, or policy;
etc.) and return in the envelope provided. Results of this
questionnaire and any follow-up research will be shared
with you.

Land conservation has been given an extremely powerful and
useful tool by Congress in it's decision to allow charita
ble tax deductions for conservation purposes (especially
the expansion of those purposes in 1980 to include open
space). Our task as conservation professionals is to plan
and implement strong easement programs under the recently
released IRS Regulations concerning "Qualified Conservation
Contributions." Hopefully, your experience and knowledge
gained will lead us in that direction.

Thank you for your time and cooperation!

Sincerely,

Bob Allen

Note: If you have any questions, please call me collect at
the number above or call and leave a message at (615)
974-5227 or (615) 974-4620.
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VorganizationV
QUESTIONNAIRE

1. When was your easement program first established?

2. Does the law in your state provide statutory
authority for conservation easements?

Yes No

3. Are there any problems with your state's legisla
tion (or common law decisions) that affect your
easement program?

Yes No

(if yes, describe briefly)
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4. Did your organization acquire scenic easements
prior to 1976?

Yes No

If yes, what steps did you take to define scenic
quality? :

(mark one or more)

(a) scenic inventory (local, state, regional,
federal)

(b) part of a Federal, state, or local
conservation program

(c) consistent with local plans or policies

(d) endorsed or certified by a governmental
body

(e) others (list)

(Please comment on any of the above in more detail)

5. _ After the Tax Reform Act of 1976 was passed (and
pr:j.or to 1980) which of the conservation purposes
were used by your program?

(mark one or more from IRC K170 (f) (3) (B) (1976)):]

(a) "(i) the preservation of land areas for
public outdoor recreation or education, or
scenic enjoyment;"

(b) "(ii) the preservation of historically
important land areas or structures; or,

(c) "(iii) the preservation of natural
environmental systems"
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6. Since the Tax Treatment Extension Act of 1980
(P.L. 96-5411), have any of your easements been for:
(one or more)

(a) preservation of land for recreation or education
of the general public

(b) the protection of habitat or ecosystems

(c) open space easements

(d) preservation of historically important land or a
certified structure

7. What percentage of your easements were scenic
easements prior to 1976?

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

8. What percentage of your easements were "scenic
easements" prior to 1980?

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

9. What percentage of your easements have been open
space easements since 1980?

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

10^ Did the Temporary Treasury Regulations issued
in 1983 cause your programs problem(s) with:
(one or more)

(a) public access

(b) third party mineral rights

(c) inconsistent use

(d) definition of open space

(e) others (list)
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11. Which one caused your program(s) the most
problems:

(a) (b) (c) (d) (e)

12. What steps did you take to address these
problems?

(list briefly)

13. For open space easements, how does your organi
zation address the "scenic enjoyment" test?:

(one or more)

(a) compatibility with other land uses

(b) contrast, variety, openness, maintenance of
scale and character of visual scene

(c) visual relief from urban closeness

(d) consistent with landscape inventory or
other objective assessment

(e) to protect the viewshed of a park, nature
preserve, historical land or certified

j  structures

(f) to protect the viewshed along an officially
designated scenic corridor

(g) other(s) [list]
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14. For open space easements, how does your organi
zation address the "clearly delineated governmental
conservation policy" test?:

(one or more)

(a) a strong local or state conservation
policy, as part of a regulatory scheme or
funded program

(b) a site specific certification program

(c) preservation of land within a historic
landmark program

(d) protection of areas adjacent to existing
conservation sites

(e) general policy goals of an elected body
formed under state law

(f) acceptance contingent upon formal
resolution of a local agency established
under state law

(g) other(s) [list]

15. For scenic easements, are you more concerned
with:

(a) the number of people likely to see the
viZiw, or

(b) the quality of the view

(c) other (comment)
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16. How does your organization address the "public
benefit" test? :

(choose one or more)

(a) uniqueness of property to the area

(b) intensity of land development in the area
(present or future)

(c) consistency with Federal, state, or local
conservation policy

(d) likelihood that development would destroy
natural, scenic, or historical character

(e) consistency with existing private
conservation program

(f) opportunity of the public to use the
property or otherwise appreciate its value

(g) preserving a landscape or natural resource
that attracts tourism or commerce to the
area

(h) likelihood of organization acquiring
equally valuable property

(i) cost of enforcing the restrictions

(j) population density

(k) consistency with other legislatively
j  mandated conservation programs

(1) other(s) [ please list ]
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17, How does your organization address the rela
tionship of these tests?
(Describe briefly)

18. Since 1980, have you taken any extra steps to
qualify/quantify the easements in your program?

(Comment Briefly, including comments on the effec
tiveness of that effort, the need to do so, etc.;
attach copies of relevant material: copies of
governmental policy, new legislation, checklists,
etc.)

19. Do you anticipate that the Final Treasury
Regulations released on Jan. 14, 1986, will cause
your organization any problems with planning or
implementing your program?

I  Yes No

(If yes, briefly describe.)
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20. Who is the main contact in your organization to
answer any further questions regarding this ques
tionnaire, if needed?

(please print)

Name Address

Phone #:

(  ) (h)

{  ) (o)

Name of person completing questionnaire (if
different):

21. Other comments/ thoughts/ ideas generated in
response to this questionnaire, would be greatly
appreciated and useful. Thanks!



APPENDIX C
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STATE ORGANIZATION

CALIFORNIA

ORG.

FOUNDED

Robert Berner 1980
Executive Director

Marin Agricultural Land Trust
P. 0. BOX 809

Point Reyes Station, CA. 94956

Trust For Public Land *
82 Second Street

San Francisco, CA. 94105

COLORADO

PROGRAM

BEGAN

1980

ACRES UNDER

EASEMENT

2340 acres

Herman A] Iraaras 198 0

Director

Mesa County Land Conservancy
3544 East One Half Rd.
Palisade, CO. 81526

1981 90 acres

CONNECTICUT

Mrs. Edith Schade 1961
President

Great Meadows Conservation Trust
400 Hartford Avenue
Wethersfield, CT. 06033

Ralph Goodno, Jr. 1954
Executive Director
Housatonic Valley Assoc.
,P. 0. BOX 515
'Kent, CT. 06757

Graham Thompson 1968 1980
Director

Litchfield Conservation Trust
Chestnut Hill Road
Litchfield, CT. 06759

Philip G. James, 1975 1975
President

Windham Land Trust
P. 0. BOX 33

Pomfret Center, CT. 06095

22 acres

805 acres

37 acres

160 acres
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STATE ORGANIZATION ORG. PROGRAM ACRES UNDER
FOUNDED BEGAN EASEMENT

DELAWARE

Michaol R.lska 1964 1975 9 acrRS
Executive Director

Delaware Nature Education Society
P. 0. BOX 7000

Hockessin, DE. 19707

DISTRICT OF COLUMBIA

Edward Thompson, Jr. * 1981 *
General Counsel

The American Farmland Trust
1717 Massachusetts Ave.,N.W.
Washington, D.C. 20036

MAINE

William Locke 1984 2 acres
Clerk

Harpswell Ilertige Trust
High Head Farm
South Harpswell, ME. 04079

Bruce Jacobson 1970 1970 479 acres
Executive Director
Maine Coast Heritage Trust
P. 0. BOX 426

Northeast Harbor, ME. 04662

Joseph Gray 1970 54 acres
President

Mid-Coast Audubon of Maine
P. 0. BOX 862

Rockland, ME. 04841

MASSACHUSETTS

C. D. Putnam — 0
Barnstable Conservation Foundation
265 Baxter Neck Road
Marston, Mills, MA. 02648

Elizabeth Bell 1961 1962 952 acres
Executive Director
Essex County Greenbelt Assoc.
82 Eastern Ave
Essex, MA. 01929
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STATE ORGANIZATION

MONTANA

ORG.

FOUNDED

William Dunham,
Executive; Director

Montana Land Reliance

P. 0. BOX 355

Helena, Mt. 59624

1978

PROGRAM

BEGAN

1978

NEW HAMPSHIRE

1968 1968Alan A. Smith

President

Chocorua Land Conservation Foundation
Chocorua, N.H. 03817

Meade Cadot

Harris Center for

Conservation Education

Kings Highway
Hancock, N. II. 03449

1970 1983

NORTH CAROLINA

1982David Bland, Esq.
President

Triangle Land Conservancy
P. 0. BOX 13031

Research Triangle, N.C. 27709

PENNSYLVANIA

1957 1978

ACRES UNDER

EASEMENT

38020 acres

4600 acres

150 acres

5 acres

,David Froehlich
Executive Director

Wissahickon Valley Watershed Association
12 Morris Road

Ambler, PA. 19002

32 acres

VERMONT

Richard W. Carbin, 1977
Executive Director
Ottauquechee Land Trust
39 Central Street
Woodstock, VT. 05091

6012 acres
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STATE ORGANIZATION ORG. PROGRAIl ACRES UNDER
FOUNDED BEGAN EASEMENT

WASHINGTON

Robert Myhr 1979 1979 553 acres
Executive Director

San Juan Preservation Trust

Route #1 — Box 2114

Lopez, VIA. 98261

WYOMING

Jean Hocker 1980 1980 2303 acres
Executive Director
Jackson Hole Land Trust

P. 0. BOX 2897

Jackson, WY, 83001

* The Trust for Public Land (CA.) and The Airierican Farmland
Trust (D.C.) are national organizations and hence are not
listed in the 1985-86 Directory of Local and Reqional Land
Conservation Organizations, the source of the founding date
and number of acres under easement.

* Source of program date—from surveys
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LftNP conservancy CRlIERIft
EQB CgNSERVATlON iftSEMENT'DONATiONS

[N.B. The AFT Board oT Directors must approve every real estate
transaction, including conservation easement donations. These
are the criteria that the Board and staff use to evaluate such
donations. ]

In the case of every conservation easement donation, all of
the following criteria must be satisfied.

a. Agricultural Assessrsent

(1) A substantial proportion of the property must be
in actual agricultural production or be capable of producing an
economic return from agricultural use, either by itself or as
part of a larger operation.

<a) Agricultural production may include the
raising of crops, pasturage or grazing of animals, and the har
vesting of timber (only if in conjunction with other agricultural
operations).

tb) Agricultural capability shall be determined
by the size of the parcel and the quality of its soils in com
parison with other parcels in actual farm use in its vicinity.

(2) A substantial proportion of the property must be
tillable and be composed of prime or productive soils in SCS
Classes 1-111; must be officially designated as "farmland of
statewide or local importance;" or, in the case of grazing and
forestland, must be certified by local government officials as
significant to local agriculture.

property is - suestan11a i" under i

lowing factors may be considered:

(3) For purposes of determinining what proportion of a
"substantial" under the foregoing tests, the fol-
s may be considered:

(a) Important characteristics of the property
other than its agricultural capacity, including value as wildlife
habitat and scenic value.

(b) Conservation management of the land, inclu
ding the dedication of marginal soils to grazing and forest uses,
installation and maintenance of soil conservation improvements on
tillable land, crop rotation systems and overall conservation
management that improve the long-term productivity and agricul
tural capacity of the property.

(4) Property must be located in a viable agricultural
region where --

(a) Adjacent settlement patterns, including anti
cipated or planned development, are compatible with continued
agricultural use of the property, and

(b) Agricultural support systems (suppliers,
services, marlets, etc.) are stable or expanding.
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b. Public Policy Assessment

(1) In every case, agricultural use ol the property
shall not contravene established public land use policies, inclu
ding planning and roning, except where a state policy tavoring
conservation of the property supercedes local policy that does
not favor conservation. Where there is a question as to the
intent of such established policies, the governmental officials
who are responsible for administration of the policy shall be
consulted for a determination or the resolution of conflicting
policies.

(2) In cases where the easement donor has expressed an
intention to claim a tax deduction for a "qualified conservation
contribution,* the following tests must be satisfied:

(a) The property must be identified in a local
governmental comprehensive or master land use plan, roning ordi
nance or other officially-adopted policy document as located
within a district, zoning classification or other officially-
designated area where local public policy calls for agriculture
to remain the predominant use of land; or

(bl In the absence of such a local plan or other
policy document, the property must possess the characteristics
(soils, productivity, location, etc.) of agricultural land that
state governmental policy deems worthy of conservation in farm
use. This may be demonstrated by --

(1) Eligiblity of the property for a govern
mental purchase of development rights program; or

(2) Eligibility of the property for Inclu
sion within an agricultural district where farming operations
enjoy legal protections or qualify for benefits not generally
available to all farmers or landowners, and the landowner has
taken steps to enroll the property in such a district; or

'  (3) The property is encompassed by a state
agricultural development plan or subject to an executive order or
legislative resolution favoring the conservation of agricultural
land, and is receiving agricultural use valuation for purposes of
taxation.

(4) Oualification of the property under some
other expression of official state governmental conservation
policy, not necessarily limited to agricultural use (nay include
wildlife habitat, scenery, open space, etc.), which the state
and/or local government has made an official commitment to pro
mote, administer or enforce. Such a commitment may be demon
strated by the appropriation of funds or other evidence of
expenditure (including revenue foregone and dedication of
personnel) in pursuit of the policy objective.

APPROVED BY THE AFT BOARD 1-21-06
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DELAWARE NATURE EDUCATION SOCIETy lAND ACQUISITION POLICY

To guide the DNES in decisions to acquire and manage lands in
furtherance of DNES purposes - environmental education and pre
servation of representative natural areas in Delaware. This policy
does not prescribe management practices; rather for each property
managed by DNES an individual management plan will be developed.

I. Gifts of Land

Gifts of defined natural areas and other parcels of land that
conform to the guidelines detailed below will be encouraged.

A. Defined Natural Area Parcels

1. Geographic limitation - Parcels must be located in
Delaware .

2. Acceptable restrictions - It is preferred that the
parcels be without restrictions, but appropriate
deed restrictions or other conditions compatible
with natural area preservation are acceptable.

3. Endowment - An endowment is not required, but one
will be sought. The endowment principal would
be determined by; (a) the size of tract, (b) the
class of area - wetlands, uplands, geological site,
etc., and (c) the extent of the land management
required.

4. Management or disposition - (a) Parcels without
an endowment will be managed for a short term and
transferred to the state Office of Nature Preserves
as soon as feasible. (b) Parcels with an endow
ment may be managed for a long term.

B. Other Land Parcels

Class 1 - Parcel possesses high natural area potential

1. ■ Geographic limitation - Parcels must be located in
Delaware.

2. Acceptable restrictions - It is preferred that
parcels not have prior restrictions, but any
restrictions existing will be reviewed for com-

^  patibility with natural area preservation principles
on a case-by-case basis; incompatible restrictions
are unacceptable.

3. Endowment - An endowment is not required but one
will be sought. If an endowment is not available,
a contribution will be sought from the donor to
offset the expenses of temporarily holding the land.

4. Management or disposition - (a) Parcels without an
endowment will be managed for a short term and sold,
if necessary at less than fair market value, or
otherwise transferred to an appropriate public
agency as soon as feasible; the proceeds of the sale
will be used for the Delaware Nature Education
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uNES Land Acquisition Policy 2.

Society Natural Areas Acquisition Program.
(b) Parcels with an endowment will be managed
for a long term.

Class 2 - Parcel has low natural area potential (these
are termed conversion or trade lands)

1. Geographic limitations - The parcel may be located
anywhere in the United States.

2. Acceptable restrictions - A parcel must not have
any restrictions that would interfere with its sale.

3. Endowment - An endowment is not required.
4. Management or disposition - The parcel will be sold

as soon as feasible and the proceeds used for ONES
purposes with final allocation to be determined
by the ONES Board of Directors.

Class 3 - Exceptions to Classes 1 and 2 (Parcels that
are acceptable regardless of natural condition.)

1. Geographic limitation - The parcels must be located
contiguous to the Red Clay Reservation, the Abbotts
Mill tract, or any other existing DNES nature center
site.

2. Acceptable restrictions - It is preferred that the
parcels be without restrictions, but appropriate
deed restrictions or other conditions compatible
with DNES goals are acceptable.

3. Endowment - An endowment is not required but one
will be sought.

4. Management or disposition - The parcel will be
managed for the period of time corresponding to
DNES's active program at the site. Upon cessation
of active DNES use the parcel will be sold if feasible,
and the proceeds will be used for DNES purposes, with
final allocation to be determined by the DNES Board
"of Directors.

II. Gifts of Conservation Easements

Gifts of conservation easements on defined Delaware Natural Area
parcels will be encouraged according to the guidelines below.
No purchase of easements is planned.

,A. Defined Natural Area Parcels

1. Geographic limitation - Parcels must be located in
Delaware.

2. Acceptable restrictions - It is preferred that
parcels not have prior restriction, but any
restrictions existing will be reviewed for com
patibility with natural area preservation principles
on a case-by-case basis; incompatible restrictions
are unacceptable.

3. Endowment - An endowment is not required but one
will be sought.

4. Management or disposition - DNES will provide any
desired management advice to landowners.



151

DNES Land Acquisition Policy 3.

B. Other Land Parcels

Whether acceptance of conservation easements is compatible
with ONES's long-range natural area preservation goals
will be decided on a case-by-case basis.

Ill. Purchase of Land

When purchase of a defined Natural Area land parcel or parcel
adjacent to a Delaware Nature Education Society nature center
site is deemed by the ONES Board of Directors to be desirable
or necessary, ONES will first attempt to assist another organi
zation or agency to make the purchase. This organization or
agency will th.en hold the title and manage the land. As a
last resort, ONES will conduct a fund-raising campaign to
purchase and manage a parcel in conformity with the guidelines
below.

A. Defined Natural Area Parcels

1. Geographic limitation - Parcels must be located in
Delaware.

2. Acceptable restrictions - It is preferred that the
parcels be without restrictions, but appropriate
deed restrictions or other conditions compatible
with natural area preservation are acceptable.

3. Endowment - An endowment is required and will be
incorporated into the land purchase; this is termed
an endowment acquisition and the endowment is
generally 30% of the purchase price.

4. Management or disposition - Parcels will be managed
indefinitely or until a transfer to the state Office
of Nature Preserves can be arranged.

B. Other Land Parcels

1. Geographic limitation - The parcels must be located
.in close proximity to Red Clay Reservation, the
Abbotts Mill tract, or any other existing DNES
nature center site.

2. Acceptable restrictions - It is preferred that the
parcels be without restrictions, but appropriate

I  deed restrictions or other conditions compatible
with DNES goals are acceptable.

3. Endowment - An "endowment is required to the extent
that additional operating costs are incurred and
will be incorporated into the land purchase.

4. Management or disposition - The parcel will be
managed for the period of time corresponding to
DNES's active program at the site. Upon cessation
of active DNES use the parcel will be sold if
feasible, and the proceeds will be used for DNES
purposes with final allocation to be determined by
the DNES Board of Directors.

Approved by DNES Board of Directors, March 12, 1984



Jackson Hole Land Trust

CRITnUA lOK EVALUATING

I.ANM I'KnTI'.CTION PROPOSALS

The Jackson Hole Land Trust is organized to "protect the
wildlife, scenery and traditional way of life of the extra
ordinary Jackson Hole Valley through the preservation and wise
use of open laiid".

Because the Trust has been granted appropriate federal
tax status, we can offer tax incentives to many people who
protect open land. At the same time, we also have a legal and
ethical obligat ion to be sure that our land protection programs
result in real public benefits, and that the land protection
obligattons which the Trust assumes in perpetuity can be carried
out. We therefore evaluate every potential project with great
care.

Generally, protecting scenic values in Jackson Hole means
maintaining the haymeadows, pasture land and undeveloped rel
atively natural lands which form the foreground for the peaks
of the Tetons and other mountain ranges, and which are visible
from adjacent federally-protected lands. Wildlife conserva
tion requires protection of habitat and migration routes for
the diverse species which contribute to the ecosystem of
Jackson Hole and the Greater Yellowstone Region. Continuation
of the ranching way of life involves protecting productive hay
and grazing land in sufficiently large blocks to encour.ige
continued agricultural use. Finally, assuring the ability
to carry out our obligations means that it must be reasonably
likely that the restrictions on future land use will not be
unduly difficult to enforce.

• yj •

yji»pi u. ̂  y.

65.

POST OFFICE BOX 2897 JACKSON WYOMING 83001 PHONE 307-733-4707
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A. Considerations which contribute to significant public
benefit of land protection.

Conditions that tend to establish the significant public
benefit of protecting a property include those listed below.
Sometimes one factor alone is adequate, sometimes a combina
tion is considered. Each proposal is evaluated on its own
merits after careful investigation of the property and its
resources.

1. The Property includes important wildlife habitat
and/or known wildlife migration routes.

2. The Property buffers wildlife habitat, so that its
protection from dense development would diminish
impacts on wildlife from dogs, cars and concentra
tions of human activities.

3. The Property is in active ranching or other agricul
tural use.

4. Much of the Property is visible from major highways,
from rivers used by the public for recreation, or
from public use areas within Grand Teton National
Park or the National Forest.

5. Much of the Property remains in a relatively natural
undisturbed condition.

6. The Property shares a boundary with, or is in close
proximity to, the Bridger-Teton National Forest, the
National r;]k Refuge, Grand Teton National Park, a
Wyoming Game and Fish elk feedground, or other public
preserve.

7. The Property is adjacent to or in close proximity to
private land that is already permanently protected
or that is likely to be protected in the forseeable
future.

8. The Property is situated such that its development
would obstruct or diminish scenic views, or would
interfere with views across already protected open
space.

9. The Property borders or affects the integrity of a
significant river, stream or creek, including those
designated as Class I waters by the Wyoming Environ
mental Quality Council.

10. The Property is of sufficient size that its conserva
tion resources are likely to remain intact, even if
adjacent properties are developed.
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B. Considerations which may preclude Land Trust involvement.

The following circumstances may lead to the Board's de
cision not to pursue a proposed project. Such a decision is
not a criticism of the proposal, since the Trust believes
that almost all open space in Jackson Hole is valuable. Rather,
it reflects the Board's conclusion that the proposal docs not
fall within the specific purposes of the Jackson Mole Land
Trust.

1. The Property's values are primarily scenic, but the
Property cannot be readily viewed by the general
publi c.

2. The Property is small, and there is little likelihood
of adjacent properties being protected. .

3. Adjacent properties arc being developed in a way that
is likely to significantly diminish the conservation
values of the Property in question.

4. The land lowner insists on provisions in a conserva
tion easement which the Trust believes would serious
ly diminish the Property's primary conservation values.

5. There is reason to believe that an easement would be
unusually difficult to enforce, for example, because
of multiple or fractured ownerships, dog control prob
lems, fencing restrictions, irregular configuration,
etc.

6. The proposed open space is part of a development
proposal which, overall,'is likely to have signif
icant adverse impacts on conservation resources
and which the Trust can not therefore endorse.

C. Specific considerations for density bonus easements.

The Teton County Land Use Plan permits developers to
density bonuses for subdivisions in which at least

half of the land is left in dedicated open space. Usually
subject to a scenic easement given either

ew ^ ̂ Preserve Trust or to a private organizationJackson Hole Land Trust. Although the Trust's criteria
for accepting or rejecting such easements are based on the con
siderations above, the circumstances in which these easemLts
?he the following three-tiered approach whichthe Trust applies specifically for evaluating density bonus
easements: '
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1. Would the easement meet the IRS criteria for deducti-
bility, if it were not given in a density bonus sit
uation?

2. If yes, is it part of a subdivision which the Land
Trust is willing to endorse by association?

3. If yes, is it defensible and enforceable, with no
extraordinary problems that can be anticipated because
of its location in the subdivision (for example, those
suggested in B.S., above)?

Adopted by the Board of Directors, 30 April 19B4



156

M.A.LJ.
Volume 1, Number 1

NEWS
Spring 196S

MAftIN AQRICULTUKAL LAND TAUST

Welcome . . .

This is tmi riisr issui of a quentrly
nrwsktter (hat th« ̂ !a^n Agncui-

(ural Land Trust (MALTi will publish
to keep in (ouch with its ntembcrs and
supporters, (he Marin County agncui-
tural community, and the intemied
public.
MALT, established four years ago. is

the nations first noivprutit land trust
formed solely lo protect agricultural
lands. It's goal is to support and ad
vance the intent and policies of Manr. s
Counrywide Plan by keeping us agr>
culrural lands intact. One of the ways
MALT seeks to accomplis.h this lasL is
to remove the development potmiui
on agncuituml lands by acquimtg con
servation casements on land

The idea for an agncuirural land
trust emerged as an outgrowth of
many activities involving both the
ranching and the envi/onmental com-

continued on page 3

$2 Million Grants Fund

Agricultural Preservation
IN Dxcimses the San Francisco Founda

tion made a $1,000,000 grant to MALT
matching a $1,000 000 Coastal Conser
vancy grant made last August. Both
grants arc for development of a model
Agricultural Larsd Preservation Program
in Marin County, and require M.ALT to
prepare a plan, including criteria for im
plementing the program.
MALT was one of three local land

trusts chosen by the Conservancy to de
velop model programs to head off the
conversion of agncultui^l land to non-
agricaltural uses and provide a mechan
ism for the permanent proteaion of the
county's agricultural land base.

Marin s agricultural land, which repre
sents about 40% of the county's land
area, u used piimahiy for dairy, beef and
sheep operations and represents some of
the state s richest grazing land. Although
mainiairung the agricultural land base is a

major pnonty of the county government,
the courrry s agnculturai zonmg does not
completely prohibit other uses It merely
limits the type and amount of noiv agri
cultural drvelop.Tieni that is permitted on
agncuituraliy zoned land.

Pcrsiawil Tlireats to Agriculture

Despite the fact that agnculture is an
established and basically healthy industry
in Mann and the fact that the county has
strong policies lavonng the mainter\ance
of agnculturai land, threats to individual
parcels and. ultimately to the industry as
a whoie. are persistent and increasing.
The mam threats are from governmental
poliacs. market factors and land values
Tlw too) MALT uses is a conservation

casement By acquumg a conservation
casement by gift or purchase, the land is
mainiauied in pnvate ownership for pro

continued on page 2

Preservation
contmued from page I

ductivt agriailrural use while the threat ot
conversion is eliminated. The owner is
compensated by either the pnce paid for
the casement in the case of a purchase, or
by the tax savings from the tax deduaion
in the case of a gift.
The focus of MALTs program is to

meet threats to individual parcels by pro
viding a conservation altrrrative that
would not otherwise be available. For ex

ample. productive agriculrurai land may
be for salie at • price too high for agncul-
tursl use In the right arcumsuncrs.
MALT would be able to purchase the de
velopment ri^U while the farmer or
rancher purchases the land

MALT Mm SfPKlfic rWs

Other examples include siruatioas
where a rancher wants to make capital
improvements to his dairy or beef opera
tion. to buy additional lai^ tor pasrurt or
stiage. or to buy out partners or co-
ownm who do not want to remain in

volved in the agnculturai operation. The
coounon thread is that MALT car. tailor

•olutions that meet the needs and goals of
indiv)duaJ landowners.

The criteria are mganized in sub
groups agricultural attributes, resource
and open space attributes, funding/cost
faaors, and program related cnteria.
As between the agriculruraJ and re

source/open ^lace attributes, the agrv
cultural attributes of a property are of

primary importarKe and resource/open
space attributes are of secondary impor
tance.

In all cases the land would be perma
nently protected by a recorded conserva
tion easement.

A. Comidcratitms which establish the ag-
ricaltural charactcrisdcs of the Property:

1. The Property is in agricultural use or is
of such productive capability that agricui-
tural use is feasible.

2. The Property is toned for agricultural
use in Countywide or Local Coastal
Plans.

3. The Property is "economically signifi
cant agricultural land" (intended lo define
the productivity of the Property, includ
ing use. site, soil and water quality, capi-
taJ investment, condition of improve
ments. management, etc.).

4. The Property is of sufficient tiie that
its agrkultural integrity is likely to remain
intact even if adfacent properties are de
veloped.

5. The Property is situated such that its
conversion to non-agricultura] use would
adversely affect sd}acenl or nearby prop
erties in agricultural use.
B. Coiekkrstions whkh sstablisk re

source preservation and/or open ̂ ace
attributas or the Property:

1. Much of the Property is visible from
publk highways, navigable waters or
publicly owned park land.

2. The Property is siruatcd such that its
development would obstruct or dimirush

scenic v*v s

3. The Propeily is contiguous to or close
to public land which would be adversely
affected by development of the Property.

4. The Property includes important wild
life habitat and/or wildlife migration
routes, or buffers wildlife habitat so that

its protection woiJd significantly benefit
the wiidiifr habitat.

5. The P: oj*rty borders or affects the in
tegrity of a sigruricant bay, nvcr. stream
or creek.

C. Consideradom that establish the ur
gency and COM effectiveness of the profcct
lor purposes of allocating funds:

1. The Property ts threatened with corv
vmior. to non-agncuitural use.
2. There » ric other means of assuring
permanent agnculturai use of the
Property

3. The Prope.ty is situated sudi that its
protection wiiJ significantfy enhance the
opporturuty lor protecting rsearby agri-
cultu'-ai larvl.

4. Trie cost per acre.

5. The potential for recouping or sharing
coats

6. The pro^ will be completed sooner
rather than Later.

D. Program Related Criteria:
1. The pro^ is conststeni with appli-
cabk County Sutc Coastal Commission
and BCDC pcboes arvJ plans.

2. The project complm with the Califor
nia EnviroruneiUiJ Quabty Act.



APPENDIX E

OTHER f4ATERIAL FROM JACKSON HOLE LAND TRUST



158

Jackson Hole Land Trust
EASEMENT MONITORING: POLICIES AND PROCEDURES

Policies

1. The Land Trust has both a legal and moral obligation
to be certain that the easements it holds are enforc<-d.
This IS done by periodic visits to the properties over
which easements are held to ascertain whether the terms
of the agreements are being carried out.

2. Equally important, the monitoring visits are opportun
ities lor the Land Trust to renew and strengthen its re
lationship with the easement donor or subsequent property
owner, to demonstrate its continuing interest in the pro
tected property, to become more visible to the neighboring
landowners, and generally to show itself as a responsible
concerned organization. '

3. Monitoring is a responsiblity of the Land Trust and
its staff. Outside consultants may be appropriate and
necessary for some monitoring activities.

Procedures

1. Each property is visited by a Land Trust representative
at least once a year.

2. The Vice President of the Bo.nrd of Directors is respon
sible for overseeing monitoring activities. The Executive
Director is responsible for coordinating visits and seeing
that information is properly gathered.

■•>. Advance notice of visits will always be given to property
owners. The owner or his representative should be present
if at all possible.

POST OFFICE BOX 2897 JACKSON WYOMING 83001 PHONE 307-733-4707
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4. The visits are generally made by Board members and the
Executive Director. hTien appropriate, monitoring may be
done in two visits, as follows:

a. The first visit includes as many Board
members as possible and is an informal
discussion with the owner about the pro
perty, its special features, the owner's
desires, any contemplated changes in use,
any unusual sightings of wildlife or other
observations the owner may wish to share.

b. The subsequent visit is by staff and/or
consultant, for the purpose of recording
written observations for the Land Trust's
permanent records. A standard report form
is completed, noting any significant
changes in the property or its uses, inclu
ding those which are not necessarily vio
lations of the easement. Significant
changes (new buildings, roads, fences,
excavation, fill, extensive vegetation re
moval, etc.) are photographed or otherwise
documented. Activities proposed or in pro
gress on adjacent properties, which could
affect the integrity of the easemnt, are
also noted.

5. Any observable changes in the land are discussed with
the owner. Blatant violations of the easement, if any,
are brought to the attention of the full Board and its
legal counsel, and enforcement procedures may be initiated,
as spelled out in the easement document.

6. It is the responsibility of all Board members to visit
all properties protected by the Land Trust sometime during
their tenure. Board members are especially encouraged to
participate in the first visit to a property, following
the conveyance of an easement.

Adopted by the Board of Directors, 19 November 1982



Jackson Hole Land Trust

THE STEWARDSHIP FUND

The donation of a conservation easement is a major com
mitment for any landowner. Although tax benefits may be
a strong incentive for some, no property owner gives an
easement without a real desire to see his land protected.

In accepting an easement, the Land Trust assumes the legal
obligation to carry out the donor's desires by upholding
the terms of the easement--forever. So although the ease
ment donor has given something of great significance, the
Land Trust has in a sense assumed a perpetual liability.
The donor is not likely to violate his own easement, of
course, but eventually others will own the property. Some
one who wants to put condominiums on the ha>' meadow or
dredge the spawning stream may try to violate the easement.
The Trust must be prepared to monitor and defend all it.s
easements, including taking on legal battles when necessary.
It will happen and it will be costly. It's only good bus
iness to plan for it now.

The Stewardship Fund has been established for that very
purpose. The Fund is set aside solely to cover the costs
of monitoring and defending our conservation easements.
It enables us to make annual visits to each property and
to gather current information about the land. Most import
ant, as the Fund builds, it will insure our ability to take
whatever actions are necessary to uphold the terms of every
easement.
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The initial cost to the Trust for taking an easement can
also be considerable. In order to be sure the easement
is legally sound and suitable for the propert>', we must
spend money for such things as baseline studies, title
searches, aerial photos, maps, legal fees and staff time.
Although these expenses vary, the average cost of accept
ing an easement is about $1,500.

Because the Land Trust must operate on a business-like bas
is, the Board has established a policy of endowing each
easement at the time it is accepted, both to cover initial
costs and to increase the Stewardship Fund for future costs.
Thus, when circumstances permit, we ask each easement donor
to also make a cash contribution for these purposes. This
contribution is in no way a condition of our accepting an
easement, and we know that it may not always be possible.
However, we do ask every easement donor to review the fol
lowing guidelines.

1. Please consider a minimum donation of S5,00n.
Of this, $1,500 will be credited to the general
operating fund to cover initial costs; the re
maining $1,500 will go to the Stewardship Fund.

1. If S5,0l)0 is not possible, please gi\e what you
can. Half will go to the operating fund and
h.ilf to the Stewardship Fund.

3. If you can, please give more. A contribution can
be spread out over two or more years, if that is
desirable. In determining what is possible and
fair, consider not only your own resources, but
the size and complexity of the easement, its fair
market value and the amount of tax saving result
ing from the easement donation. Of larger gifts,
51 ,500 will go to the operating fund and the re
mainder to the Stewardship Fund.

We invite questions and comments about these policies and
guidelines, and hope you will feel free to discuss them
with us.

.Adopted b\' the Board of Directors, 19 November 1982
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SCENIC PRESERVATION ELEMENT

i/'

The term "scenic resources" should be understood to enccnpass all attributes
of the landscspe from which visually defined values arise, including
topography, rock outcrops, vegetation, lakes and streams, and wildlife.
Reflations to protect life and property and to avoid environmental hazards to
some extent may have the incidental effect of preserving scenic resources, but
this is not always the case.

It fairly can be said that all portions of the County are rich in scenic
resources and should be preserved from inharmonious development. While there
is anple statutory law and judicial precedent to regulate land use and
development in order to protect the public health, safety, and welfare, to

property loss, and to minimize envirofvnental degradation, there are
f®^r legal bases for limitations that aim solely to preserve scenic values.
Such regulations may be constitutional where their purpose is based primarily
on tourism. However, in the absence of clear legal authority, the
Caiprehensive Plan is based on the premise that to preserve scenic resources
it will be necessary to ccnpensate property owners who otherwise would be
permitted to develop their lands.

Tlus can be dene by purchase of scenic easements. Wiile not as high as the
ccat of acquiring fee title, the cost of scenic easements represents a
substantial share of total property value. Their value is equal to the
difference between the i*3rth of the land for development that otherwise would
be permissible and its v«rth subject to the restrictions of the scenic
easement which typically limits its use to agriculture, dude ranches, outdoor
recreation, and similar lo«^intansity uses.

^Coipensation for scenic preservation may also come from the reduced federal
income and/or estate taxes resulting from the donation of a perpetual scenic
or conservation easement to a qualified body, as well as frcm the satisfaction
of knowing that the land will be permanently protected. Scenic or
conservation easements are recognized as affective tools for preserving the
scenic and wildlife resources of Teton County wherever they may occur on
private lands.

Therefore, voluntary donations of perpetual conservation or scenic easements,
either to the County Scenic Preserve Trust or to a private, non-profit land
conservation organization, are specifically recognized and endorsed as an
appropriate means of implementing the local conservation and scenic
preservation policies delineated in this Scenic Preservation Element, and
elsewhere in the Teton County Comprehensive Plan and Implementation Program.

Because there are not likely to be sufficient federal, state, or local funds
available to purchase scenic easements that would fully protect all private
lands that corprise the settings of the National Park and the National
Forests, the Scenic Preservation Element assunes t-hat it will be necessary to
establish priorities among areas according to the degree of impact that
inharmonious development would create. Priorities for purchase of easements
••re set on the basis of the sensitivity of various locations, the degree of
control neceasiu^ to achieve the aims of the program, and the apparently best
timing strategy. The ratings should not be interpreted strictly to mean that
lands (or scenic easements) in the lower priority groups should not be

J
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accjuicBd until the higher priority classifications have been exhausted. There
are txpund to be occasions where interests in lower priority lands should be
purchased early in order to prevent an inharmonious develocroent or to take
advantage of an attractive sale offer.

The highest priority was given to private lands in the Snake River flood plain
and the Gros Ventre River flood plain because of the environmental sensitivity
of these areas, because of their importance as wildlife habitats and migration
routes, and because they constitute a vital part of the visitor's experience
(fishing, float trips, nature walks).

Because they are threatened by seriously inharmonious cotimercial strip
development, and already have been degraded to some extent, protection of the
highway approach corridors was assigned an equally high priority. The term
■corridors" means lands within approximately a quarter mile on either side of
the highways. The routes that would be affected are U.S. 26/89/191, the major
north/south highway traversing the County, U.S. 189/191 wnicn parallels the
Hoback River, U.S. 26/187 which parallels the Buffalo Fork, and State Ftouta
22, the Teton Pass highway. It is not proposed that scenic easements be
acquired in Jackson or other urban areas.

Second priority was assigned to lowland areas close to the south boundary of
the National Park that are particularly vulnerable to early developnent. Sen*
of these lands now are used for ranching and consequently received a high
rating for preeervation. Included in the second priority classification are
the lands imnediacely south of the Park east of the Snake River as far south
as its confluence with the Gros Ventre River, the lands in Spring Gulch
(between East and West Gros Ventre Buttes), and the lands between West Gros
ventre Butte and the Snake.

Of almost equal importance are the lauxis on East Gros Ventre Butte and Vfcst
Gros Ventre ^tte which are important winter range for deer. However, these
lands were given third priority because they are not suitable for ranching,
because their rough terrain cannot sustain as intensive development as the
lowlands, and because a limited amount of carefully sited development, if
served by Inconspicuous access roads, would be less visually damagirn than
lowljuad development.

Lands in South Park and lands west of the Snake River, both north and south of
Route 22, were assigned fourth priority primarily because of their great
extent and because they are less closely associated with visits to the
National Park, however, all of these areas are vital elements of the scenic
beauty of Jackson Hole and are closely related to National Forest lands. The
uiportancB of their preservation should not be underestimated.

xu.
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