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ABSTRACT

The use of conservation easements for land conserva-
tion purposes is an old idea which received new recognition
with Congress' passage of the Tax Treatment FExtension Act
of 1980. That legislation allowed for tax deductions of
"qualified conservation contributions" and included a new
open space conservation purpose in that definition.

This study undertook a literature review and a survey
(via questionnaire) of twenty-two nonprofit land conserva-
tion organizations to determine the problems with the
easement approach. In particular common law problems, the
Treasury Regqgulations, and management issues were reviewed.

The results show few problems to date with the ease-
ment approach, but it is still early in the slow evolution
of the conservation easement tool. It will take several
generations to completely answer the common law and policy
questiogs. The questions presented by the I.R.S. regula-
tions will largely center around the question of valuation,
but will for the most part, be found workable by the local

groups.
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CHAPTER I

INTRODUCTION

Statement of the Problem

Need for the Study

In 1976 local nonprofit land conservation organiza-
tions were given a potentially strong tool by Congress in
its decision to allow charitable tax deductions for dona-
tions of land for "conservation purposes.” In 1980 Con-
gress increased the scope of this tool by adding "open
space preservation" to the list of "conservation purposes"
for which a donor can receive a tax deduction for a "quali-
fied conservation contribution" defined as the contribution
of a "real property interest" to a qualified organization"
exclusively for '"conservation purposes" protected in
perpetuity (Brenneman 1984; I.R.C. § 170(h) (4) (A) (i)-(v)
(1982); 'Small 1986). The legislation, for the most part,
clearly defined these terms. After 1976 and prior to 1980,
the conservation purposes had been limited to those for (a)
recreation or education of the general public, (b) protec-
tion of a natural habitat or ecosystems, and (c) for the
preservation of a "historically important" land area or

certified structure (I.R.C. § 170(£) (3) (B) (1976)) .



The land conservation community was both excited and
confused, however, by the 1980 legislation when this new
conservation purpose was added, hence the need for this
study. The law defines this new open space preservation
purpose:

The preservation of certain open space (including

farmland and forest land . . .) will meet the

conservation purposes of this section if such
preservation is-~-

(A) Pursuant to a clearly delineated Federal,

state, or local conservation policy, and will

yield a significant public benefit, or

(B) For the scenic enjoyment of the general

public and will yield a significant public

benefit. (I.R.C. § 170(h) (d) (1) (iii) (1982))

On May 23, 1983, The Internal Revenue Service released
the Temporary Regulations concerning qualified conservation
contributions and held hearings on September 15, 1983 (48
Fed. Reg. 22940).

In adding this new conservation purpose for charitable
land donations, Congress knew the term would be vague and
subject to abuse so it added new "tests." Stephen Small,

Fsq., former I.R.S. attorney involved in drafting the

Temporary Regulations and author of The Tax Law of Conser-

vation Easements, describes the problem in this manner:

In 1980, Congress generally repeated what was
said in 1976 and added a fourth category, the
preservation of open space. In 1980, however,
Congress said, "Not just any donation of open
space will do. Unlike the other three ways to
get a deduction, for open space you must meet
independent tests that we are now establishing."
In other words, "significant public benefit" is
implicit in the case of a gift for recreation or




education, or to protect habitat, or to preserve

historic buildings, but it is not implicit in a

gift "merely" to preserve space. (Small 1986,

pp. 4-1, 4-2)

In developing the Temporary and Final Regulations,
I.R.S. and the Treasury Department relied heavily on the
legislative history for guidance. For each test the
regulations 1list "factors to be considered." Small dis-
cusses these tests and factors at length; in discussing the
scenic enjoyment factors, he emphasizes that the list of
factors for each test in the Regulations "is not an all
inclusive list, not a checklist, not a weighted list of the
only factors the Service considers important. Rather it is
the Service's attempt to suggest certain criteria that may
or may not be relevant to the evaluation of a particular
donation" (Ibid., p. 7-3). The final regulations were
released on January 14, 1986 (51 Fed. Reg. 1496; see
Appendix A).

"Scenic Enjoyment" Test and Factors
To Be Considered

According to the final regulations, "Among [emphasis
added] the factors to be considered are:

(1) The compatibility of the land use with other
land in the vicinity;

(2) The degree of contrast and variety provided
by the visual scene;

(3) The openness of the land (which would be a
more significant factor [in] an urban or densely
populated setting or in a heavily wooded area);
(4) Relief from urban closeness;




(5) The harmonious variety of shapes and tex-
tures;

(6) The degree to which the land use maintains
the scale and the character of the urban land-
scape to preserve open space, visual enjoyment,
and sunlight for the surrounding area;

(7) The consistency of the proposed scenic view
with a methodical state scenic identification
program, such as a state landscape inventory; and
(8) The consistency of the proposed scenic view
with a regional or local landscape inventory made
pursuant to a sufficiently rigorous review
process, especially if the donation is endorsed
by an appropriate state or local governmental
agency. (Treas. Reg. § 1.170 A-14(d) (4) (ii))

The Regulations also state, "To satisfy the require-
ment of scenic enjoyment by the general public visual
access is sufficient . . . the entire property need not be
visible to the public, visual [rather than physicall access
is sufficient . . . although the public benefit . . . may
be insufficient . . . if only a small portion is visible to
the public" (Ibid.).

Clearly Delineated Governmental
Conservation Policy

In' discussing the requirement that preservation of
open space be pursuant to a clearly delineated federal,
state, or local governmental conservation policy, the
regulations state:

A general declaration of conservation goals by a
single official or legislative body is not
sufficient. However, a governmental conservation
policy need not be a certification program that
identifies particular lots. . . . This require-
ment will be met by donations that further a
specific, identified conservation project. . . .
For example, the donation of a perpetual
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conservation restriction to a qualified organiza-
tion pursuant to a formal resolution of certi-
fication by a local governmental agency estab-
lished under state law specificalty [sic] identi-
fying the subject properly I[sic] as worthy of
protection for conservations purposes will meet
the requirement of this paragraph. A program
need not be funded to satisfy this requirement,

but the program must involve a significant
commitment by the governmment . . . . For exam-
ple, a governmental program according preferen—
tial tax assessment or preferential zoning for
certain property deemed worthy of protection for
conservation purposes would constitute a signifi-
cant commitment by the government. (Treas. Reg.
§ 1.170A14(4d))

The regulations also address the effect of acceptance
by a governmental body on this test. The regulations state
that this acceptance "tends to establish the requisite
clearly delineated governmental policy, although such
acceptance, without more [documentation? proof?], is not
sufficient. The more rigorous the review process . . . the
more the acceptance of the Easement tends to establish the
requisite clearly delineated governmental policy" (Ibid., §
(4) (iii) (B)).

In a discussion of access, the regulations state, "A
limifation on public access shall not render the deduction
nondeductible wunless the conservation purpose of the
donation would be undermined or frustrated without public

access (Ibid., &£(4) (iii) (C)).



Significant Public Benefit

All donations of open space must meet the public
benefit test. The Regulations state:

Public benefit will be evaluated by considering
all pertinent facts and circumstances . . . .
Factors germane to the evaluation of public
benefit from one contribution may be irrelevant
in determining public benefit from another
contribution. No single factor will necessarily
be determinative. Among the factors to be
considered are:

(1) The uniqueness of the property to the area;
(2) The intensity of land development in the
vicinity of the property (both existing develop-
ment and foreseeable trends of development);

(3) The consistency of the proposed open space
with public programs (whether Federal, state or
local) for conservation in the region, including
programs for outdoor recreation, irrigation or
water supply protection, water quality mainte-
nance or enhancement, flood prevention and
control, erosion control, shoreline protection,
and protection of land areas included in, or
related to, a government approved master plan or
land management area;

(4) The consistency of the proposed open space
use with existing private conservation programs
in the area, as evidenced by other land, protect-
ed by easement or fee ownership by ["qualified"]
organizations . . . in close proximity to the
property;

(5) The 1likelihood that development of the
property would lead to or contribute to degrada-
tion of the scenic, natural, or historic charac-
ter of the area;

(6) The opportunity for the general public to use
the property or to appreciate its scenic values;
(7) The importance of the property in preserving
a local or regional landscape or resource that
attracts tourism or commerce to the area;

(8) The 1likelihood that the donee will acquire
equally desirable and valuable substitute proper-
ty or property rights;

(9) The cost to the donee of enforcing the terms
of the conservation restriction;

(10) The population density in the area of the
property; and



(11) The consistency of the proposed open space
use with a legislatively mandated program identi-
fying particular parcels of 1land for future
protection. (Treas. Reg. § 1.170A-14(d) (4) (iv))

Limitations

The Regulations state that a deduction for preserva-
tion of open space will not be allowed "if the terms of the
easement permit a degree of intrusion or future development
that would interfere with the essential scenic quality of
the land or with the governmental conservation policy that
is being furthered by the donation" (Treas. Reg. § 1.170A-
14(d) (4); also see § 1.170A-14(e) (2) for rules relating to

inconsistent use).

Relationship of the Tests

There is a relationship between the clearly delineated
governmental conservation policy test and the public
benefit test, even though both "must be met independently."
The more site specific the governmental policy, "the more
likely the governmental decision, by itself, will tend to
establish significant public benefit (Treas. Reg. § 1.170A-
14 (4) (4) (vi) (n)).

Whereas, such is not the case with the "scenic enjoy-
ment" tests and the "significant public benefit" tests
". . . since the degrees of scenic enjoyment offered by a

variety of open space easements are subjective and not as

easily delineated as are increasingly specific 1levels of



governmental policy, the significant public benefit of
preserving a scenic view must be independently established

in all cases" (Ibid.).

Summarz

In 1980 Congress added preservation of open space to
the list of "conservation purposes" for which donors could
receive a deduction for a "qualified conservation contribu-
tion." This broad new purpose provided both opportunity
and confusion to nonprofit organizations involved in land
conservation, especially in regard to their easement
programs. Many had fee-simple or conservation easement
programs that had been in existence for vears. These
nonprofit conservation organizations wanted to use this new
purpose in their land conservation efforts but were con-
fused by the vagueness of the legislation. When the
temporary regulations were released on May 23, 1983, these

organizations were further confused by the discussion of

"scenic enjoyment," "clearly delineated governmental
conservation policy," and "significant public benefit"
tests.

Many organizations did not put their work "on hold" to
await the final regulations, but may have been afraid to
use this new purpose (the preservation of open space).

Stephen Small describes the trends in the land conservation



community in the period between release of the temporary
regulations and the final regulations:

First, there was a growing recognition that the
Proposed Regulation generally represented the
rules donors and conservation groups were going
to have to work with, and that no magic formula
was going to appear in the Final Regulation.
. e . Second . . . there also seems to be a
growing recognition that with the exercise of
good judgement and common sense the statute and
Regulation are in fact workable, that conserva-
tion programs do not have to wither and die
because of the "uncertainty" created by the
statute, and that with the exception of continu-
ing easement valuation controversies, the Service
generally seems to be administering this Code
section in a reasonable manner. This latter
perception has been considerably enhanced by the
publication by the I.R.S. of more than twenty
favorable letter rulings on Code Section 170 (h).
(Small 1986, pp. 4-2)

The Final Regulations were released on January 14,
1986, and may have offered some clarification, but these
nonprofit conservation organizations--depending in large
part on the volunteer efforts of lay citizens--may still be
perplexed by the vagueness. Their common experiences in
dealing' with these Regulations may offer qguidance for
organizations seeking to plan and implement strong easement

programs.

Purpose of the Study

The purpose of this study is to determine how a select
group of 1local nonprofit land conservation organizations
with Easement programs have responded to the 1980 decision

by Congress to add "preservation of certain open space



10

(including farmland and forest land)" (I.R.C. § 170 (h) (d)
(1) (iii)) to the list of "conservation purposes" for which
a donor can receive a deduction for a "qualified conserva-
tion contribution." In particular this study is designed
to address the following research questions:

1. Have these organizations changed their easement
programs to reflect the Temporary/Final Regula-
tions?

2. Have the Temporary and/or Final Regulations caused
any problems with these groups' easement programs?

3. Have these nonprofit land conservation organiza-
tions addressed the ‘"public benefit," "scenic
enjoyment," and "clearly delineated governmental
conservation policy" tests for open space ease-
ments?

4. Would the experience of a select group of these
land conservation organizations since 1980 provide
guidance to the 1land conservation 'community in
planning and implementing easement programs?

5. Have these groups experienced any problems with
their state legislation and/or common law regard-

ing easements?

The Focus of the Study

The focus of the study is the easement programs of

private easement programs of private nonprofit land
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conservation corganizations, in particular those which have
developed criteria for their easement programs. The
emphasis is on identifying problems with their easement
programs; especially any created by the Temporary or Final
Treasury Regulations. Detailed attention is given to the
new open space conservation purpose and the "scenic quali-

ty," "clearly delineated governmental conservation policy,"

and "public benefit" tests.

Methodology

Questionnaire

Design

The questionnaire (Appendix B) is designed to identify
(1) problems with state legislation/common law, (2) prob-
lems with the Temporary and/or Final Treasury Regqulations
and (3) other issues. The questionnaire is structured to
begin with basic introductory, practical questions and to
end with an open-ended philosophical question.

The heart of the questionnaire deals with the Tempo-
rary and/or Final Regulations, particularly the new open
space conservation purpose with the "scenic quality,"
"public benefit" and ‘"clearly delineated conservation
policy" tests. Questions are also asked to determine if

the Temporary and/or Final Regulations have caused any




12

problems with these groups' easement programs and, if so,
what steps have been taken to address those problems.
Questions addressed under other issues include the
number of term easements prior to 1976, the percentage of
scenic/open space easements since 1976, the issue of
quality of the view vs. the number of pecople viewing, and

steps taken since 1980 to qualify/quantify easements.

Organizations Surveyed

In 1985 the Land Trust Exchange, a national network of
land conservation organizations, conducted a comprehensive
national survey of national, regional, and local land
conservation organizations and agencies. The total number
of organizations and agencies responding was 210. A total
of 127 of those were nonprofit organizations. (See "Report
on the 1985 National Survey . . .")

This questionnaire (Appendix B) was sent to the
twenty-two nonprofit organizations (Appendix C) which
responded to the 1985 survey that they have developed
criteria for their easement programs (A. E. Watson, person-
al communication, May 9, 1986). The reasons for choosing
this select grcup of nonprofit organizations are:

1. They demonstrated their concern with the issues

raised by this study by their response to the 1985

National Survey.
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2. Likewise, they demonstrated a good likelihood of
responding to this questionnaire by their response
to the 1985 National Survey.

3. The fact, that these organizations have developed
criteria for their easement programs indicates a
studied and rational approach to their easement
programs.

4. The response to the National Survey and the
development of criteria indicates +these groups
have likewise studied the development of the
I.R.S. Regulations which are the subject of this
study.

5. Government agencies which have developed criteria
for their easement programs are eliminated because
it is felt the "public benefit" tests and "clearly
delineated governmental conservation policy" tests
were more of concern to the nongovernmental

' nonprofit organizations.
These groups are geographically distributed over

thirteen states and the District of Columbia.

Time-Frame

The major changes in tax law which have encouraged
donations of land for conservation purposes have occurred
since passage of the Tax Reform Act of 1976 and, more

importantly, the Tax Extension Act of 1980. For this
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reason, the study emphasized changes, trends and develop-
ments since 1976. A particular effort is made to determine
any trends among these organizations between 1980 and the
present.

The questionnaires were mailed to the twenty-two
organizations on June 21, 1986 with follow-up phone calls
on June 27, 1986 and July 7, 1986. Of the 22 organizations
surveyed, sixteen (72%) responded, but three did not return
the questionnaire. Thirteen of the organizations surveyed
(59%) responded with the questionnaire.

The organizations were encouraged to respond by the
author's promise to share results with them. Many of the
respondents expressed an interest in seeing the results of

this questionnaire.

Literature Search

As with the gquestionnaire, the literature search was
designeé to identify: (1) problems with state legisla-
tion/common law, (2) problems with the Temporary and/or
Final Treasury Regulations, and (3) other problems. The
emphasis was on any material published since 1980.

Nearly one-third the material was contained in 1law
review articles. Most of that material dealt with the
theorical/legal and common law problems associated with
easements. A few of the articles dealt with problems with

the Temporary Treasury Regulations (especially useful are
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Madden 1983; and Willbanks 1984). Small's 1985 edition of

the Tax Law of Conservation Easements is an interesting

history and discussion of the draft regulations; the 1986

revision is an excellent analysis of the final regulations.

Organization of Thesis

This thesis proceeds with a historical background in
Chapter II. A brief overview of open space preservation
and the development of the conservation easement approach
will introduce the reader to these concepts.

Chapter III is a lengthy discussion of issues dis-
covered 1in the literature search. Receiving particular
attention are: (1) problems with legislation, common law,
equity rules; and, (2) problems with the Treasury Regula-
tions. Other issues addressed in summary fashion are:
criteria, drafting of the document, monitoring and enforce-
ment, other approaches/state models, and the issue of a tax
credit versus a deduction.

Chapter IV is a summary of the survey results, pre-
sented in narrative fashion. These results are discussed
as they relate to the research questions.

Chapter V is the concluding chapter. Examined in this
chapter are the implications of the findings and sugges-

tions for further research.
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CHAPTER II

HISTORICAL BACKGROUND

The Concern with Open Space Preservation

As a Human Need

Open space is many different things to many different
people. As Chapin says, "Open space has several meanings,
depending on one's point of view" (Chapin, p. 375). ‘The
planner sees it as a problem of allocation and views the
issue as part of either an "environmental systems" or an
"ecological approach" (Ibid., pp. 376-386) . The real
estate investor sees open space as raw land in the path of
future urbanization. The civil engineer sees it as a water
quality or flood control issue. A forester sees the need
to retain urban woodlands. A family farmer sees it as
productive land and as preservation of a way of life for
future lgenerations. His friend, the district conserva-
tionist, sees cpen space as a matter of resource retention.
A landscape architect sees open space as a scenic, histor-
ic,lor - epltural landscape. The average citizen sees open
space as a pleasing buffer in the urban scene, a pastoral
view of the rural countryside, a breathtaking vista, and/or

as an urban/suburban playground.
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The need for open space is to serve a basic, even
spiritual need. One writer describes the healing power of
desert landscapes and laments the loss of open space,

Landscape is broken up into pieces. The loss is

subtle, largely to the eye; but some believe it

as a loss that registers on the human spirit as

profoundly as the loss of a trace amount of zinc

in the blood will affect the health of the human

body. (Lopez 1982, p. 53)

He writes of the power of deserts to heal the depres-

sion of urban living by the power of "open space, where one

can see clearly" to release the imagination (Ibid., p. 55).

Ancient Roots

One author credits F. J. Osborn with tracing the
concern with open space back to the 13th Century B.C. when,
[the Lord said to Moses] "the fields of common land belong-
ing to their [the Levites'] cities may not be sold; for
that 1is their perpetual possession" (lL.eviticus 25:34)
(Ibid.). But Correll mentions that it is Ebenezer Howard's

Garden Cities of Tomorrow that Osborn credits with "uniting

the complimentary purposes of limiting urban spread by

preserved open space" (Ibid.).

In Planning

Roots in Profession

Urban and regional planning has its roots in the

garden city movement (for a good history see Birch,
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Schaffer, and Wilson) and the city beautiful movement (good
history by Peterson). The term "open space" became a
popular part of the planning vocabulary in the 1950's and

1980's and the publication of The Last Landscape by William

Whyte popularized the term for a larger number of Americans
in the late 60's and early 70's (Whyte 1968, see especially

pp. 15-32).

Functions of Open Space

Howe has described six basic functions of open space:

1. open space for managed resource production,
typically forests, minerals, and agriculture

2. open space for urban expansion

3. open space for public safety, especially fire
and flood control

4. Open space for service corridors

5. open space for preservation of natural and
human resources, wildlife, etc.

6. open space for human health and well being
essentially through visual amenity, recre-
ational opportunity, and measures to shape
and guide commercial and residential develop-
ment. (Howe 1974, p. 124)

Howe argues "Land must be recognized for what it is:
a limited resource. . . . Much of this land, it is submit-
ted, ought to be preserved as open space, because in that
state it can best fulfill some of man's most basic needs,
some of them tangible and obvious, but others, equally
basic, intangible and consequently more easily forgotten or

ignored" (Ibid., p. 123).
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Range of Protection Techniques

Antherton has outlined the "Property Right Transfer

Techniques and

tion land:

I.

LI

LI TS

A more

Fee
A.
B.

D.
E.

Land Use Controls" used to protect c

Simple

Full Ssale

Bargain Sale

Sale with Retention of Certain Right
1. Life Estate

2. Compatible Surface Use

Purchase and Sell-back or Lease-back
Land Banking

Less-than-fee Simple

A.
B'

Cs

Lease

Common Law Easements, Real Covenan
Equitable Servitudes

Statutory Conservation Fasement

Public Land Use Controls

A.
B.
C.

Zoning

Easements by Dedication

Planned Development Regulations
(Atherton 1985, p. 90)

comprehensive, but similar, table

onserva-

S

ts,

entitled

"Summary of Land Protection Methods" was developed by

Reitze:

¥.

Regulation to Protect Open Space

A'

B.

Police Power

1. Banning Nuisances (Trailer p
restrictions, health ordinances)
2. Building Codes (Housing si

septic tank controls, mater

mining)

ark

ze,
ial

specifications set back require-
ments)

3. Zoning-Restrictive (Use limita-
tions, minimum acreage, Flood Plain
zoning)

4. Subdivision Controls

5. Critical Area Legislation

Taxation

1. Preferential taxation for open
space land (generally a failure)

2. Extractive Taxes (to discourage
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3. Preferential taxes to encourage
forestry

4. Tax penalties for construction in
areas where protection was desired.
(Denial of accelerated depreci-

ation) .
C. Control of Developers
1. State and Federal Environmental

Quality Acts
2. Consumer legislation directed at
land sales
3. Sewer and Construction Moratoriums
D. Land Conservation Trusts and other
private agreements in which the public
is a third party beneficiary
II. Acquisition of Interests in Land

A. Fee
1. Purchase
2. Lease
3. Gift
4., Condemnation
B. Less than fee
1. 1Incorporeal Interests

a) Covenants running with the land
b) Equitable servitudes
c) Easements
d) Profits
2. Dividing the Fee
a) Mineral rights
b) Timber rights
c) Lateral and Subjacent support
d) Water rights
e) Air rights
3. Remainder Interests ‘
(Reitze 1974, p. 1-68)

The Antherton outline emphasizes the nature and scope
of the land right, whereas, the Reitze table outlines
acquisition versus regqulatory techniques. This thesis is
focused on: IT(a) of the Antherton outline--"Statutory
Conservation Easement," and D of the Reitze Outline--"Land
Conservation Trusts and other private agreements in which

the public is a third party beneficiary."
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The 1985 National Survey by the Land Trust Exchange
revealed that 85 nonprofit organizations which had once
accepted easements but no longer do or had seriously
considered easements but had not accepted any, ranked
"uncertainties about federal tax law relating to gifts of
conservation easements as the highest of seven reasons for
why easements were not being accepted. Thirty of these
programs answered that the tax law uncertainties are a
reason for not accepting easements" ("Report on the 1985

National Survey . . . ," p. 22).

Limits of Governmental Action

The increase of interest in open space preservation
has come at a time of an increase in land prices and of
budgetary constraints (Coughlin and Plaut 1980, -pl. S
Pearce 1975 p. 4). 1In addition, the benefits and costs of
open space preservation cross city and county lines
(Correl} 1978, p. 216). In this political climate then
have come attempts to mix regulation and acquisition
techniques (Pearce, 1975, p. 4).

But others have attacked zoning, the traditional land
development tool:

Zoning is no panacea because it is transitory and

all too frequently influenced by the immediate

economic interests of local policymakers.

(Teitell 1980, p. 1)

Techniques such as zoning, tax breaks, leases and
licensing do not offer absolute assurance of
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permanent protection of open space. (Pearce

197%, p. 5)

Faced with rapid population growth and increasing

urban sprawl, conservationists were finding that

zoning . . . was inadequate to restrict the
exploitation of individual or isolated parcels of

land. (Small 1979, p. 306)

One of the problems with zoning for open space protec-
tion may be "the ready granting of variances when political
pressure to develop increases" (Fenner 1980, p. 1040), but
a larger problem also exists with the fact that open space
"zoning regqulations are subject to attack on multiple
constitutional grounds including alleged violations of due
process, equal protection and the 'taking' clause of the
fifth amendment" (Ibid.). In addition to confusing federal
taking standards, others cite "the absence of governmental
immunities" and "enormous monetary liability" (Bowen and
Feldman 1981, p. 396) as reasons that cities and counties
have avoided open space zoning techniques (for further

discussion of the taking standard see: Dawson 1982,

pp. 44, 150; Mandelker and Cunningham 1985, pp. 75 . L06):

Conservation Fasements--As "A
Substitute for Zoning"

Howe refers to the "development easement approach" as
"a substitute for zoning" and says it "resembles the scheme
of the English Town and County Planning Act of 1947 (Howe

1978, -p, 135). Unlike zoning regulations based on the
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police power, however, it should be remembered that these

restrictions are voluntary, binding agreements:
entered into by private citizens with nonprofit
organizations or governmental units under the
aegis of specific state enabling legislation
- « . In order to attack a municipality's use of
conservation easements as exclusionary, a party
would have to establish that the restrictions
were exclusionary in fact, a burden more easily
carried in actual zoning cases that in conserva-
tion programs. Given the status of conservation
easements as statutory, nonzoning devices, it is

unlikely that they can be equated with exclusion-
ary zoning. (Goetsch 1975-76, p. 409)

Conservation Easements--Extension of an 0l1d Idea

Earlz Use

The first American use of conservation easements was
written in the 1880's to protect parkland near Boston
designed by Frederick Law Olmstead, Sr., "although these
were invalidated in the 1920's on the basis of a technical-
ity in their drafting™ ("Report on the 1985 National Survey
e o o« " p. 11y, In 1900 Charles Eliot incorporated
easement provisions into the Massachusetts Bay Circuit Act
(Goetsch 1975-76, p. 383). Olmstead undertook easement
acquisitions in California in the early part of this
century, The 1930 Capper-Cramton Act gave congressional

authorization for easements along streams in Washington,

D.C. (Ibid.).
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The most extensive use was that of the Mational Park
Service in the 1930's along the Blue Ridge Parkway and the
Natchez Trace Parkway (Barrett and Livermore 1983, p. 4;
Coughlin and Plaut 1978, p. 458-459; Goetsch 1975-1976,

p. 383; Report on the 1985 National Survey). This experi-

ence is often cited as a failure and a reason for federal
reluctance to enter into easement programs, however,
Coughlin and Plant 1978 cites the following reasons for the
failure of this effort: (1) the bulk of the easements were
acquired by the states in the 1930's~--they were more
interested in acquiring the easements than in explaining
the restrictions, (2) the easements have since transferred
two to three times--these owners either were not aware of
the restrictions or did not consider their implications,
(3) these were rural areas totally unfamiliar with any type
of land use regulation and (4) these easements were not
drafted to consider the landowner's need for economic
return on land (Coughlin and Plaut 1978, p. 458-459),
Coughlin and Plaut contrast this experience with the
successful easement program of Piscataway Park by the
National Capital Parks Commission in the 1960's and the
"generally successful 1950 easement program along

Wisconsin's Great River Road" (Ibid., p. 459).
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The 1960's

In the 1960's the National Park Service undertook an
easement program around Mount Vernon and federal funds
became available for scenic and open space easement acqui-
sition as part of the Open Space Land Program of the U.S.
Dept. of Housing and Urban Development (Title III of the
Housing Act of 1961, 42 U.S.C. §§ 1500-1500d-1) and Title
III of the Highway Beautification Act of 1965 (779 Stat.
1028 23 uU.s.c. gs§ 131,136,319; also see Barrett and
L.ivermore 1983, p. 4-5).

This renewed interest in the conservation easements
during the 1960's is attributed to the publication in 1959
by William Whyte of a small technical bulletin for the

Urban Land Institute entitled, Securing Open Space for

Urban America: Conservation Easements (Danziger 1962,

pP. 483; Goetsch 1974-75, p. 384; Pearce 1975, p. 8; "Report
on the 1985 National Survey . . . ," p. 11; "Techniques for
Preserving . . ." 1975, p. 1635; Watson 1981, p. 27; Whyte
1959).

An intensive workshop for practitioners was held in
1966 at the University of Wisconsin in Madison. The
conference concluded with several points stressed as a
necessary part of a ‘"successful easement acquisition

program":



It is helpful to have a solid legislative
base which spells out in some detail the
public interest in preserving certain natural
values and to have expressly authorized
easement language which will help to avoid
needless debate and court action.

To be successful, the power to condemn the
rights in land to be acquired should be
spelled out.

Easement programs should be incorporated
within well-developed and acceptable compre-
hensive plans which identify areas to be
preserved and the methods for achieving
preservation goals, to include: fee simple
acquisition, zoning, subdivision controls,
and other appropriate regulatory measures.
The easements document must be carefully
developed and spelled out in sufficient
detail to protect the rights in land which
are sought to be preserved. Moreover, the
landowner must be carefully apprised of the
rights being purchased. The courts will not
interpret careless thinking nor careless
documents in favor of acquiring agencies.

Use only competent and experienced appraisers
and negotiators allowing them maximum flexi-
bility in achieving objectives which they
clearly and thoroughly understand beforehand.
The strictly negative easement in gross is,
according to some authorities, a legal
impossibility and enforcement of it might
present difficulties. Therefore, enabling
legislation should be specific in its 1lan-
guage by attempting to circumvent the common
law technical problems associated with
easements in gross.

Public relations (selling) in advance of even
preliminary negotiations for easements is a
must. It then must <continue unabated
throughout the entire process of acquiring
the interests sought. This is essential to
success in that the owner must absolutely
understand what he is selling and exactly
what that will mean to him now and in the
future, under virtually all circumstances.
Include as many positive clauses as possible
in the easement document, such as: right to
inspect, maintain, do studies, etc. This is
necessary even if carefully worded and
specific enabling legislation has been
enacted.
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9. Provide, within enabling 1legislation, for
nonprofit land preservation organizations to
receive state or federal financing to acquire
easements in and manage lands. This will
relieve the state of management burdens and
will broaden the impact of state land preser-
vation programs. (Pearce 1975, p. 25)

Following the Wisconsin Workshop came publication in

1967 of Private Approach to the Preservation of Open Land

by Russell Brenneman of the Conservation and Research
Foundation (Brenneman 1967). This work captured the
attention of policymakers and conservation minded citizens.

The publication by Whyte in 1968 of The Last Landscape

(Whyte 1968) popularized the term for a larger audience
(Goetsch 1974-75; PpPearce 1975, p. 8; Watson 1981, p. 27).
The 1960's also witnessed rapid change regarding easements
on the part of the I.R.S.. The first specific I.R.S.
statement regarding the deductibility of a scenic easement
came in a 1964 Revenue Ruling (Madden 1983, p. 125; Rev.
Ruling 64-205, 1964 2 C.B. 62). 1In 1965 came an I.R.S.
news release announcing the availability of charitable
deductions for donations of a scenic easement to a quali-
fied recipient (I.R.S. News Release No. 784, Nov. 15, 1965,
noted in Teitell 1980, et. al.; note 45 at p. 4; as
referenced in Madden 1983, note 122 at p. 126). However,
in 1969, easement programs stalled when Congress enacted
the Tax Reform Act of 1969 (Pub. L. No. 91-172, § 201 (a),

83 Stat. 487, 549-~50). 1In section 170 (F) Congress limited



deductions for partial interests to remainder interests in
a personal residence or farm (I.R.C. § 170(F) (3) (b) (1970))
and "this provision seems to preclude deduction of conser-
vation easements because the retention of substantial
rights barred classification as an undivided interest"
(Willbanks 1984, p. 325), although the Conference Committee
Report (H.R. Report. No. 782, 91st Congress, lst Session.
294 (1969)) "expressed a legislative intent to consider the
gift of an open space easement in gross to be the gift of
an undivided interest in property where the easement was
granted in perpetuity . . . by creating a legal fiction
that equated an open space easement in gross (granted in
perpetuity) with an undivided property interest" (Madden

1983, p. 127-129).

The 1970's: Evolution in "The Environmental Decade"

The 1970's saw further change and evolution both in
regard 'to I.R.S. thinking and also in regard to state
legislation. The Treasury Department revived the easement
progress stalled under the 1969 Tax Reform Act by publica-
tion of Treas. Reg. § 1.170-A(b)(1)(ii) and a series of
revenue and private letter rulings (Watson 1981, pP. 29 note
33 [appearing at p. 35] and Willbanks 1984, note 21,
p. 326). Watson cites a 1975 compilation of state legis-

lation
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which counted sixteen states with "specific state

enabling legislation" and a total of twenty-five

states with relevant legislation. By September

of that year, the total reached twenty-nine. A

compilation published in 1979 lists forty states

with relevant legislation. (Watson 1981, p. 29)

But continued "Uneasiness with the weak basis for
reqgulation” lead to amendments to the Tax Reduction Act of
1976 which permitted "the deduction of contributions of
leases, options or easements of the least 30 years duration
if they were exclusively for conservation purposes
(Willbanks 1984, p. 326). These conservation purposes were
defined in 170(f) (3) (C) as:

(1) the preservation of land areas for public
outdoor recreation or education, or scenic
enjoyment;

(ii) the preservation of historically important
land areas or structures

(1ii) the protection of critical environmental
systems

The Tax Reduction and Simplification Act of 1977
further attempted +to refine conservation purposes to
guarantee that the purposes would be carried out (Madden
1983, p. 129), required that the interest be held in
perpetuity (Madden 1983, p. 130; Willbanks 1984, p. 326),

and set a "sunset date" allowing for charitable deductions

under the 1977 legislation (Madden 1983, p. 130),

1980: Changes in the Tax Code Send a Strong Signal

In 1980, a year before the "sunset" date of the 1977

legislation, Congress addressed the continuing confusion
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(especially as a result of questions dealing with mineral
interests) by creating a new subsection of the Internal
Revenue Code, Section 170 (h) to define "Qualified Conserva-
tion Contributions." In particular, the legislation and
resulting regulations are designed to define "Qualified
Real Property Interest," "Qualified Organizations," "Con-
servation Purposes" [a definition generally and addressing
particular issues wunder the heading "Exclusively for
Conservation Purposes": perpetuity, surface mining, and
mineral interests], and questions of valuation (see I.R.C.
§ 170(h) (1) (A) (B) (C); Madden 1983, pp. 131-148; Small 1986;
Willbanks 1984, pp. 324, pp. 324-345). The conservation
purposes were expanded to include the new open space

purpose that is the primary subject of this research.

Rising Popularity of Easements

One good indication of the popularity of easements is
the number of states passing specific conservation easement
legislation which deals with the problems of nonstatutory
common law easements. The first of these was the Massachu-
setts Conservation and Preservation Restrictions Act passed
in 1969 ("Report on the 1985 National Survey, p. 30); since
then, legislation has passed in numerous states although
the estimates vary: 27 states (Partigar 1985, p. 433), 30

states (Antherton 1985, p. 63), 44 states (Carrett 1984-85,
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p. 258, and "Report on the 1985 National Survey," p. 30).
[The difference appears to be reflected in how each compil-
er counts "preservation" vs. "conservation" legislation].
Also directly as a result of the 1980 legislation, "the
National Conference of Commissioners on Uniform State Laws
drafted a model statute--the Uniform Conservation Fasement
Act (U.C.E.A.)" (Garrett 1984-85, p. 268 12 U.L.A. 52-61
(supp. 1986)). 1In five years this legislation has passed
in seven states: Arizona, Indiana, Maine, Minnesota,
Nevada, Texas, and Wisconsin (12 U.L.A. 52 (supp. 1986)).
The discussion of the literature search will address the
problems with common law which give rise to the need for
the Uniform Conservation Easement Act.

Another indication of the popularity of easements is
the number o©f organizations which have begun easement
programs. The Land Trust Exchange notes, "Sixty-two of the
[210] respondents to the survey have begun using easements
since 1980. There has been an explosion of printed mate-
rials and conferences on the subject" ("kReport of the 1985

National Survey," p. 30).
Summary

Open space preservation is a concern with ancient
roots in human history and with more modern roots within

the planning prcfession. Open space functions to serve
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human needs. The range of protection techniques varies
according to the types of land rights conveyed (full fee or
less-than-fee) and according to the types of protection
strategies used (acquisition, regulation, dcnation, public
or private). The emphasis of this study is the use of
conservation or open space easements by private nonprofit
land trusts or conservancies.

Conservation easements are a less-than-fee simple
techniques based on statutory authority and borrowing
principles from common law. They are a "new" idea with old
roots. The first use of a conservation easement in America
was in the 1880's and early 1900's in Massachusetts. The
first large scale fedéral government experience was by the
National Park Service with the Blue Ridge and Natchez Trace
Parkways in the 1930's. Problems with those programs have
given public administrators insights to the short term
strategies and long term enforcement responsibilities of
successful easement programs. The use of scenic easements
along the Great River Road in Wisconsin in the 1950's is
the first large scale state approach. The 1960's brought
the introduction of the modern statutory conservation
easement with the publication in 1959 by William Whyte of
"Securing Open Space for Urban America: Conservation
Easements," a 1966 workshop for land conservation practi-

tioners at the University of Wisconsin, the publication in
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1967 by Russell Brenneman of Private Approaches to the

Preservation of Open Land, and Whyte's publication in 1968

of The Last Landscape.

The real incentive for the use of easements came with
the I.R.S.'s recognition of their use as donations or gifts
to public charities allowing income tax deductions to
qualified donors for qualified purposes. This use started
during the 1970's after a series of favorable private
letter rulings by the I.R.S., and was given statutory
authority by the Tax Reduction Act of 1976 and the Tax
Treatment Extension Act of 1980 (which created a whole new
subsection of the Internal Revenue Code, I.R.C. § 170(h) to
acknowledge the deductibility and qualifications of quali-
fied easements). Since the 1980 legislation, a flood of
conferences, articles, state legislation, and action by
nonprofit land conservation organizations has centered

around the use of the conservation easement technique.
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CHAPTER III
LITERATURE SEARCH
Problems with Legislation, Common Law and Equity Rules
Overview

The literature on less-than-fee techniques for 1land
conservation is very legalistic, theoretical, and confusing
(for readable, current discussions see: Antherton 1985,
PP. 56-72; Madden 1983, pp. 108~122; Netherton 1979). This
writer agrees with Watson when she says, "It is apparent
from any number of theoretical, legal discussions of the
characteristics and merits of the various legal forms of
the recorded land use agreement is here a pursuit without
profit." However, as Watson finds, a brief discussion of
these books is necessary to study the easement concept.

There are three basic less-than-fee techniques dis-
cussed in the literature: restrictive covenants, equitable
servitudes and conservation easements. Some authors use
the terms restriction covenants and conservation easements
interchangeably (Browne and Dorne 1975, p. 70), while
others argue that covenants are contracts and not eligible
to be considered as qualified gifts to conservation orga-
nizations, hence the need for the distinction (Thomas 1975,

p. 571). Likewise, there is a confusion ("two theories"
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Netherton 1979, p. 552; Watson 1981, pp. 14-15) as to
whether equitable servitudes are contracts or easements.
Money damages are the only award available for breech of
covenant (Netherton 1979, p. 550), whereas equitable
servitudes can be enforced in equity (common law), as well
as at (statutory) law. Specific performance of the agree-
ment, as well as money damages, may be granted (Tbid.,
Pp. 551-552). However, it is generally agreed that ease-
ments are the "most versatile" (Antherton 1985, p. 55) and
"most effective" (Madden 1983, p. 105). Rather than a
paper contract, "an easement is an interest in land that is
in the possession of another" (Watson 1981, p. 14). Of the
three less-than-fee interests, the easement is the strong-
est interest in land.

Before discussing common law and equity rules as they
relate to these instruments, it is necessary to introduce
some property law terms wused in this discussion. The
interests held are said to impact a dominant or servient
estate with either affirmative (positive) or negative
obligations. The nature of the estate and obligations are
spelled out in the agreement, whereas, negative obligations
give the holder (dominant estate) a veto power over other-
wise lawful acts of the servient estate (Madden 1981,
p. 113-114; Netherton 1979, p. 544; Watson 1981, pp. 15-
16).
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Another important classification which distinguishes
these interests is whether the interest is appurtenant or
in gross. An appurtenant easement benefits a particular
and adjacent dominant estate. An interest in gross belongs
to the owner (holder) "independent of his ownership or
possession of other (dominant) land which is benefited by
this interest in the servient estate (Netherton 1979,
p. 544).

Another term used is in discussing whether the inter-
ests "run with the 1land." This concept deals with the
assignability and transferability of the interest beyond
the original holder. 1If the interests "run with the land"
they can be assigned or transferred as the dominant or

servient estate is transferred.

Common Law and Equity Rules

Background

Common law rules place restraints on the establish-
ment, transferability, and enforceability of less-than-fee
interests (Madden 1981, p. 103). Traditionally these rules
have favored appurtenant easements over easements in gross
(Netherton 1979, p. 546). One author cites these rules as
the reason "the potential for developing innovative ar-
rangements for protection of environmental resources

through less-than-fee interests held by charitable
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corporations or trusts or public agencies never has been
seriously reached or even seriously approached" (Ibid.,
p. 541).

Covenants must meet rigid requirements of forn,
intent, "privity" and "touch and concern." In addition the
holder can only seek money damages, not performance, and
there are larger problems with enforcement, transferabil-
ity, and assignability than with easements (Netherton 1979,
p. 550-551). A majority of American courts have denied
transferability by the holder of a restrictive covenant in
gross (Madden 1983, p. 111).

Equitable servitudes also have problems with assigna-
bility when in gross (Netherton 1979, p. 541) even though
"a minority hold the view that the burden of an equitable
servitude runs whether or not the benefit is in gross, and
this view has enjoyed support in some legal literature"
(Ibid.; p. 5853).

Easements under common law are the less-than-fee
interest with ‘"relatively few common law restrictions"
(Madden 1983, p. 105). Appurtenant easements are the ones
with the 1least restrictions (Brenneman 1967, ps 32);
although one commentator notes that articles and statutes
on the subject ignore the issue of transferring the domi-
nant estate with the appurtenant estate "otherwise the

easement is terminated" (Cohen 1981, p. 754). The rulings
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on the assignability of easements in gross are in conflict:
in twelve states they can not be assigned; five states
sustain assignability; six states base assignability on
statutes; and in nine states the rulings are in conflict
(Netherton 1979, p. 546-547); but the majority of American
courts have ruled against assignability (Madden 1983,
p. 550-551). Also, "The strictly negative easement in
gross 1is, according to some authorities, a legal impos-
sibility . . ." (Pearce 1975, p. 26). Some ecasements in
gross are valid if held for a profit (Netherton 1979,

p. 545).

Reasons for Confusion

This writer has observed that the following factors
contribute to the confusion in the common law literature
and cases:
1. Changes in Roman Law and English Common Law--The
Roman Law offered greater flexibility and placed
"no limit on the affirmative or negative obliga-
tion" (Netherton 1979, p. 543).

2. Difference Between English and American Courts--
particularly important for easements in gross
without a profit (Ibid., p. 545).

3. The few and often conflicting number of cases,

with very few of those cases contemporary (see
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Madden 1983, pp. 117-119; Netherton 1979, pp. 546-

549, 551, 553).

Changes in The Rules as They Affect
Conservation FEasements

The literature review reveals that the common law is
changing to allow for conservation easements. These
changes are coming because "the policy reasons for creating
such restrictions are no 1longer valid" (Madden 1983,
p. 111). It was the clouding of titles and concern with
excessive encumbrances which was the fear underlying common
law's hostility toward easements (Madden 1983, B 1203
Netherton 1979, p. 554). But the modern practice of title
searches and, more importantly, recording statutes should
minimize this concern (Ibid.).

There are four developments which underscore this
policy change:

1. Restatement of Property--Netherton states:

the issue remained unclear well into the
twentieth century, when Sims became the prime
mover in werking for a change in the rules of
American common law to recognize noncommer-
cial easements in gross as assignable inter-
ests. As a result the Restatement of Proper-
ty adopted the position that such interests
are alienable, if made so by the terms of
their creation. (Netherton 1979, p. 544; see
also Restatement of Property §§ 491, 492
(1944))

2. U.S. v. Albrecht (364 F. Supp. 1349 (N.N.D. 1973),

affd, 496 F. 2nd 906 (8th Circuit 1974)). This
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case upheld the right of the United States to
enforce a restriction in gross pursuant to the
Migratory Bird Conservation Act (45 Stat. 1222, 28
U.S.C. § 1345), Netherton notes that the case
"may point the way to a liberalization of the
rules of assignability and enforceability, at
least in cases where the holder of an interest in
gross 1is a public agency. Being immortal and
fixed . . ." (Netherton 1979, p. 558).

State Statutes--The number of state statutes
written to correct or address common law problems
is often cited as evidence that the public recog-
nizes "the usefulness of this device" (Fenner
1980, p. 1067).

Uniform Cecnservation, Easement Act--U.C.E.A.--
(U.L.A. Vol. 12, p. 52-61 (Supp. 1986))--In 1981,
the National Conference of Commissioners on
Uniform State Laws, drafted a model statute "in
direct response to the 1980 Tax Treatment Exten-
sion Act" (Garrett 1984-85, p. 268) with "the
primary focus of U.C.E.A. . . . the removal of all
common law barriers to conservation easements"

(Ibid., p. 269).
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The State Statutes

Three Approaches

The prefatory note to the Uniform Conservation Ease-
ment Act (U.L.A. Vol. 12, p. 52-61 (Supp. 1986)) helps to
clear much of the confusion regarding the discussion of
conservation easements. The U.C.E.A. is a rejection of two
alternatives which states had been taking in conservation
legislation:

The terminology reflects a rejection of two
alternatives suggested in existing state acts
dealing with nonpossessory conservation and
preservation interests. The first removes the
common law disabilities associated with covenants
real and equitable servitudes in addition to
those assocciated with easements. As statutorily
modified, these three common law interests retain
their separate existence as instruments employ-
able for conservation and preservation ends. The
second approach seeks to create a novel addition-
al interest which, although unknown to the common
law, is, in some ill-defined sense, a statutorily
modified amalgam of the three traditional common
law interests. (Ibid.)

Thg U.C.E.A. is then a third approach. In some ways
the Uniform Code is more comprehensive (in its considera-
tion of all potential common law and equity problems), but
it leaves a lot of issues for the legislatures to address
(see discussions below). Antherton states:

All the statutes have one characteristic in
common : simplification and <clarification of
common law doctrines. . . . The major areas
addressed by the easement legislation include:

definition and categorization of the interest;
the nature of the interest granted; who may
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acquire it; methods of acquisition; enforceabil-
ity by subsequent holders of both benefited and
broadened interests; duration; termination; and
enforcement. (Antherton 1983, p. 63)

Issues To Be Considered in State Legislation

Antherton addresses the subject of 1Issues to be
considered in State Legislation:

l. Is the use of eminent domain by public
agencies allowed for acquiring the easements?
fibid., p. 64)

2. Are nonprofit organizations allowed to hold
easements? (Ibid., p. 64)

3. The extent to which subsequent holders of
dominant and servient estates are bound.
(Ibid., p. 64)

4. Durational requirements. (Ibid., p. 65)

5. Enforceability by the holder, designated
third parties, citizen suits [used in Cali-
fornial, and actions by the Attorney General
[in Capacity as supervisor of charitable
trusts either by statute or of common law].
(Ibid., p. 65)

6. Remedies [damages, injunction, court costs,
and other fees]. (Ibid., p. 65)

7. Legislative findings. (Ibid., p. 66)

8. Property tax benefits. (Ibid., p. 66)

9. Government methods to finance easement

acquisiticn. (Ibid., p. 66)
10. Governmental approval or review.  (Ibid.,
p. 66)

Uniform Conservation Easement Act

The Prefatory Note to the Uniform Conservation Ease-
ment Act (U.L.A. Vol. 12, p. 53 (Supp. 1986)) states that
the easement approach was chosen for three reasons:

First, lawyers and courts are most comfortable

with easements and easement doctrine, less so

with restrictive covenants and equitable servi-
tudes, and can be expected to experience severe
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confusion if the act opts for a hybrid fourth
interest. Second, the easement 1is the basic
less-than-fee interest at common law; the re-
strictive covenant and equitable servitude
appeared only because of then-current, but now
outdated, limitations of easement doctrine.
Finally, nonpossessory interests satisfying the
requirements of covenants real or equitable
servitude doctrine will invariably meet the Act's
less demanding requirements as "easements."
Hence, the Act's easement orientation should not
prove prejudicial to instruments drafted as real
covenants or equitable servitudes, although the
converse would not be true.

A key difference in the Uniform Act and the statutes
in some states is a rejection of subjection of easements
for review to public planning agency review. As the
Prefatory Note states, "There are both practical and
philosophical reasons for not subjecting conservation
easements to a public ordering system." Among these
reasons are:

[1] The Act has the relatively narrow purpose of
sweeping away certain common law impedi-
ments .

[2] the requirement of public agency approval

adds a layer of complexity which may dis-

courage private actions . . .

[3] Placing such a requirement in the Act may
dissuade a state from enacting it . . .

[4] Section 1(2) of the Act restricts the
entities that may hold conservation and
preservation easements to governmental
agencies and charitable organizations,
neither of which is likely to accept them on
an indiscriminate basis.

[5] Government programs that extend benefits to
private donors of these easements provide
additional controls against potential
abuses.

[6] Controls relating to real estate assessment
easement and taxation . . . have been, or
can be, imposed by state legislatures to
prevent abuses . . .
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[7] Finally, the American legal system generally
regards private ordering of property rela-
tionships as sound public policy. Absent
conflict with constitutional or statutory
requirements, conveyances of fee or non-
possessory interests by and among public
entities 1is the norm, rather +than the
exception, in the United States. By elim-
inating certain outmoded easement impedi-
ments which are largely attributable to the
absence of a land title recordation system
in England centuries earlier, the Act
advances the values implicit in this norm.
(Ibid.)

This final point appears to be a largely philosophical
one that might be classified as "anti-planning" (see Watson
1981, pp. 17-21). The rejection of planning agency review
is of interest here because of the requirements in the
Final Treasury Regulations that certain open space ease-
ments meet a "clearly delineated governmental conservation
policy test" (Treas. Reg. § 1.170A14(d)). Any state
considering the Uniform Conservation Easement Act could, of
course, include such a public ordering system or agency
review in their state's legislation.

The Uniform Conservation FEasement Act does ‘require
recording (§2(b)), but leaves to the states the task of
spelling out the formalities. The Act does not address the
impacts of states' Marketable Record Title Acts but the
Prefatory Note says, "The relationship . . . should be
considered" (U.L.A. Vol. 12, p. 53 (Supp. 1986)). The Act

also does not address the relationship with the 1local

property assessor and tax policy (Ibid.). It does not
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further expand or limit the use of eminent domain (Ibid.,
P. 54). §3(a) of the Act deals with the three types of
parties which may brings enforcement action: (1) an owner
of an interest in the real property burdened by the ease-
ment; (2) a holder of the easement; (3) a person having a
third-party right of enforcement or a person authorized by

other law (Ibid., pp. 54-55).

Possible Court Challenges

Goetsch  (Goetsch 1975-76, pp. 383-411) wrote an
article in 1975-76 detailing possible constitutional and
nonconstitutional challenges to the use of easements. He
cites as leading state cases upholding the ccnstitution-

ality of easements as Kamsowski v. State (31 Wis. 24 256,

142 N.W. 2d. 793 (1966) cited Ibid., p. 399), and Bucks

County Commissioners v. Kowalski (22 Bucks Cty. L. Rep. 293

(1972)) and Bensalem Township School District v. County

Commissioner (8 Pa. Cmnwlth. 411, 303 a.2d258 (1973))

(Ibid., p. 401).
Goetsch also lists a number of legal rules and situ-
ations which might be invoked to challenge conservation

easements:

(1) eminent domain, (2) changed conditions, (3)
the rule against perpetuities, (4) tax foreclo-
sure sales, (5) marketable record title acts, (6)
public policy, and (7) exclusionary zoning. The
threat these doctrines or situations pose would
be greatly limited by the presence of well drawn
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enabling legislation . . . since conservation
restrictions are the creations of legislation,
are designed to protect open space, and usually
are held by public bodies, the threat posed by
most of these 1rules is indirect at best.
(Goetsch 1975-76, p. 402~403)

Goetsch concludes his discussion of conservation
restrictions by noting:
When first invented, the conservation easement
was an ingenious device with little to recommend
it except a laudable purpose and a dubious claim
of descendancy from the common law . . . Adoption
. « « by the federal government and well over
half the states has removed the taint of ille-
gitimacy, and now with their use multiplying and
a uniform law in the offing, conservation re-
strictions stand ready to assume a mature role in

the land use programs of the future. (Ibid,,
p. 409)

Problems with the Treasury Regulations
Overview

The Tax Treatment Extension Act of 1980 (Pub. L. No.
96-541, § 6,94 stat. 3204, 13206 (1980)) created a new
section of the I.R.S. Code (IRC 170(h)) to deal with the
question of "Qualified Conservation Contributions" (Madden
1983; Richardson 1983; Small 1985 and 1986; Thompson 1986;
and, Willibanks 1984). The 1980 Legislation consisted of a
definition of three primary elements: qualified real
property interest, gqualified organization, and qualified
conservation purposes. In May 1983, the I.R.S. released

the Temporary Regulations attempting to further define
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these terms and to deal with the subject of Valuation and
Appraisal (51 Fed. Reg. 1496,1497).

The qualified real property interest element centers
around Congress' concern that the donor does not retain any
control over the future use of the donated portion of the
property. The regulations define a partial interest rule
which does not allow a deduction "of any interest in
property that consists of less than the donor's entire
interest in the property" (Treas. Reg. § 1.170A-14(a))
[with an allowable deduction for a conservation easement a
notable exception]. Issues addressed in the proposed
regulations, the hearings, and by the final regulations
deal with the partial interest rule, prior transfers, the
"perpetual" requirement of conservation easements, and the
issue of retention of mineral rights (by the donor or a
third party).

The qualified organization element dealt with Con-
gress' concern that the Tax Code not be used to convey a
private benefit by allowing a deduction of "backyard"
easements by three acre (or less) land owners (Small 1986,
P =32}, The proposed and final requlations defined a
qualified organization as a governmental unit or a public
charity and disallowed deductions to private foundations
and charities (Treas. Reg. § 1.170A-14(c); see also Small

1986, pp. 3-1-- 3-6).
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The conservation purposes element consisted of two
parts. First was the definition of the four conservation
purposes (with the public access requirements for each).

The "new"

open space purpose had new "tests" added to
ensure "clearly delineated governmental conservation
policy," "public benefit," and "scenic quality." Public
access requirements were different for the "new" open space
purpose depending on the nature of the resource (examined
later in this chapter). The second part of the conserva-
tion purpose element was a requirement that the donation be
used "exclusively for conservation purposes." Here the
Regulations (Treas. Reg. § 1.170A-14(e)) dealt with the
subject of inconsistent uses and permissible uses.

The concern with Valuation and Appraisal is a real one
(some would say due to I.R.S.'s mandate, structure, and
nature, a primary one). The concern by Congress is with
"aggressive and abusive valuations" ("Hearings on H.R.
7318 .. . ," p. 20; Hambrich 1981, p. 351; Madden 1984,
P. 139; Small 1986, pp. 9-2--9-3, 17-4--17-5).

The primary source for understanding the I.R.S.

Regulations is Small's The Law of Conservations Easements.

Stephen Small was the staff attorney in the I.R.S. who was
primarily involved in drafting the purposed regqulations.
The 1985 edition is an interesting background of the

history behind the purposed regulations; the 1986 revision
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is the definitive work on the Final Regulations (Small

1986). From an analysis of the number of pages spent in
discussing the I'inal Requlations, three issues emerge as
the most controversial: conservation purposes (56 pages),
Valuation and appraisal (26 pages), and Mineral Rights (10
pages). The discussion of the literature review of prob-
lems with the regulations will focus on these three areas.
For an in depth review of all issues in the proposed and
final regulations, the reader should refer to Small. The
book includes as Appendices: Private Letter Rulings and
Revenue Rulings from the I.R.S., Committee Reports (for
legislative history) and other useful reference material.

The book will be updated annually (Small 1986, p. 1-7).

Qualified Conservation Purposes

Recreation and Education

Each of the conservation purposes by their very nature
have different requirements for public access. The public
requirement for lands donated under the recreation and
education purpose require that the donation be ". . . for
the substantial and regular use of the general public"
(Treas. Reg. § 1.170A14(d) (2) (ii). Small notes:

Obviously, "substantial and regular" does not

necessarily mean "constant and just as obviously

the specific number of days or months of use a

year may vary depending on the characteristics
and of the property and the purpose of the




50

donation. This 1is simply another rule that

defies precise articulation and that, in the end,

depends on the good judgement and good sense of
donee organization to make it workable. (Small

1986, p. 5-4)

Small also spends some time discussing the refusal by
I.R.S. to become involved in determining which "use is bet-
ter." Small notes that some would arque that hunting and
snowmobiling are inconsistent wuses with conservation
purposes and adds "the Service did not want to be put in a
position of deciding which are ‘'better' than others,
avoiding (and I think properly so) the difficult value
judgements . . ." (Ibid., p. 5-5).

Protection of Habitat and
Environmental Svstems

This conservation purpose is defined in TI.R.C. §
170 (h) (4) (A) (ii) and Treas. Reg. § 1.1702-14(d4) (3) and is
termed "The Nature Conservancy Sections" by Small (Ibid.).
For this purpose the regulations recognize that public
access hay in fact destroy the public benefit and states
"Limitations on public access to the property . . . shall
not render the donation nondeductible" (Treas. Reg.
1.170A(14) (d) (3) (iii); and Small 1986, p. 5-6). Small also
discusses how donation of an undeveloped island would meet
this purpose (Ibid., p. 5-5) and how donation of a buffer
zone around parks, preserves, natural areas, etc. would

also meet this test (Ibid., p. 5-6).



Historic Preservation

For the historic preservation purpose the regulations
note that visual access is sufficient bint if there is no
visual access to the property or if it is so small as to
question the public benefit of the donation, the regula-
tions state, "the terms of the easement must be such that
the general public is given the opportunity to view the
characteristics and features of the property which are
preserved . . . to the extent consistent with the nature
and condition of the property" (Treas. Reg. § 1.170A-
14(d) (5)) and expands upon those definitions in the sub-
section. Small discusses the term "historically important
land area" (Small 1986, p. 11-5--11-6) and "certified
historic structure" (Ibid., p. 11-7), but for the most part

the regulations clearly define these terms.

The "New" Open Space Purpose

Edward Thompson, General Counsel for the American
Farmland Trust, recently (April 1986) wrote an article for

the Zoning and Planning Law Report in which he states "of

the various conservation purposes listed, "open space" is
potentially the broadest and affords local planners with
the greatest opportunity to encourage private-sector
initiatives that will complement master plan objectives"

(Thompson 1986, p. 27). As discussed ecarlier this open
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space purpose 1is defined by I.R.C. § 170(h) (d) (1) (iii)
(1982) :

The preservation of certain open space (including

farmland and forest land . . .) will meet the

conservation purposes of this section if such
preservation is--

(A) Pursuant to a clearly delineated Federal,

state, or local conservation policy, and will

yield a significant public benefit, or

(B) For the scenic enjoyment of the general

public and will yield a significant public

benefit.

In adding this new conservation purpose, Congress knew
the term would be vague and subject to abuse, so it added
the "clearly delineated governmental policy test," the
"scenic enjoyment" test, and the "significant public
benefit" test (Small 1986, pp. 4-1--4-2). Farmland and
forest land are not a special category but must meet these

tests as would any other donation (Ibid., pp. 6-4).

Scenic enjoyment test. The final regulations list the

factors to be considered:

(1) The compatibility of the land use with other
land in the vicinity;

(2) The degree of contrast and variety provided
by the visual scene;

(3) The openness of the land (which would be a
more significant factor [in] an urban or densely
populated setting or in a heavily wooded area);
(4) Relief from urban closeness;

(5) The harmonious variety of shapes and tex-
tures;

(6) The degree to which the land use maintains
the scale and the character of the urban land-
scape to preserve open space, visual enjoyment,
and sunlight for the surrounding area;
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(7) The consistency of the proposed scenic view
with a methodical state scenic identification
program, such as a state landscape inventory; and

(8) The consistency of the proposed scenic view

with a regional or local landscape inventory made

pursuant to a sufficiently rigorous review
process, especially if the donation is endorsed

by an appropriate state or 1local governmental

agency. (Treas. Reg. § 1.170A14(d) (4) (ii))

The Regulations also state, "To satisfy the require-
ment of scenic enjoyment by the general public visual
access 1is sufficient . . . the entire property need not be
visible to the public, visual [rather than physical] access
is sufficient . . . although the public benefit . . . may
be insufficient . . . if only a small portion is visible to
the public" (Ibid.; also see Small 7-3--7-4 for a discus-
sion of this visual access requirement).

Small finds three important points in the 1list of
factors:

1. "note the possibility of an open space easement in
an urban environment, both in factor (4) and
factor (6)" (Small 1986, p. 7-2). He also notes
the little recognized provision for an easement to
preserve sunlight in factor six (Tbhid.).

2. factors seven and eight in combination with Treas.
Reg. 1.170A-14(4d) (4) (vi) (c) ["Relationships of
Requirements" section] notes that "Donations may

satisfy more than one test," and states "the

preservation of a particular scenic view



identified as part of a scenic landscape inventory
by a rigorous governmental review process will
meet the tests . . . of this section" (see Small
1986, pp. 7-2--7-3).

as cited previously, Small notes the 1list of

factors

« « . 1is not an all-inclusive 1list, not a
checklist, and not a weighted list of the only
factors the Service considers to be important.
Rather, it is the Service's attempt to suggest
certain criteria that may or may not be
relevant to the evaluation of a particular
donation. (Ibid., p. 7-3).

"Clearly delineated governmental conservation policy."

In discussing the requirement that preservation of open

space be pursuant to a clearly delineated federal, state,

or local governmental conservation policy, the regulations

state:

A general declaration of conservation goals by a
single official or legislative body is not
sufficient. However, a governmental conservation

policy need not be a certification program that
identifies particular lots. . . . This require-
ment will be met by donations that further a
specific, identified conservation project. . . .
For example, the donation of a perpetual conser-
vation restriction to a qualified organization
pursuant to a formal resolution of certification
by a local governmental agency established under
state law specificalty [sic] identifying the
subject properly [sicl as worthy of protection
for conservations purposes will meet the require-
ment of this paragraph. A program nreed not be
funded to satisfy this requirement, but the
program must involve a significant commitment by
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the government . . . . For example, a govern-

mental program according preferential tax assess-

ment or preferential zoning for certain property

deemed worthy of protection for conservation

purposes would constitute a significant commit-

ment by the government. (Treas. Reg. § 1.170A14

(d))

The regulations also address the effect of acceptance
by a governmental body on this test. The regulations state
that this acceptance "tends to establish the requisite
clearly delineated governmental policy, although such
acceptance, without more [documentation? proof?}, is not
sufficient. The more rigorous the review process . . . the
more the acceptance of the easemént tends to establish the
requisite clearly delineated governmental policy" (Ibid., §
(4) (iii) (B)).

In a discussion of access, the regulations state, "A
limitation on public access shall not render the deduction
nondeductible unless the conservation purpose of the
donation would be undermined or frustrated without public
access"' (Ibid., §(4) (iii) (C)).

‘Thompson in his analysis of this section sees three
things that I.R.S. is looking for under this test: a strong
policy statement, governmental identification of conserva-
tion lands, and the strength of the governmental commitment
to the policy (Thompson 1986, pp. 28-29).

On the point of preferential assessment and zoning

Small reminds, "This new rule says simply that preferential
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assessment or =zoning, for farmland, for example, or for
open space, is a governmental conservation policy; it does
not say that an easement pursuant to such a pelicy, without
more, meets the requirement of significant public benefit"
(Small 1986, p. 8-4).

Small finds a "safe harbor" in Treas. Reg. § 1.170A-
14(d) (4) (iii) which states:

For example, the donation of a perpetual conserva-

tion restriction to a qualified organization

pursuant to a formal resolution or certification

by a local government agency established under

state law specifically identifying the subject

property as worthy of protection for conservation
purposes will meet the requirement of this
paragraph.

Small says that this read in conjunction with the
"Relationship of Requirements Section" [Treas. Reg.
1.170A-14(d) (vi) (A)] says, "if the local governmental body,
whether selectmen, aldermen, freeholders, town council, or
whatever, takes formal action and says, 'we want this

property protected,' the donor has a good gift" (Small

1986, p. 8-3).

"Significant public benefit." All donations of open

space must meet the public benefit test. The Requlations
state:

Public benefit will be evaluated by considering
all pertinent facts and circumstances . . . .
Factors germane to the evaluation of public
benefit from one contribution may be irrelevant
in determining public benefit from another



5

contribution. ©No single factor will necessarily
be determinative. Among the factors to be
considered are:

(1) The uniqueness of the property to the area;
(2) The intensity of 1land development 1in the
vicinity of the property (both existing develop-
ment and foreseeable trends of development) ;

(3) The consistency of the proposed open space
with public programs (whether Federal, state or
local) for conservation in the region, including
programs for outdoor recreation, irrigation or
water supply protection, water quality mainte-
nance or enhancement, flood prevention and
control, erosion control, shoreline protection,
and protection of 1land areas included ing - of
related to, a government approved master plan or
land management area;

(4) The concsistency of the proposed open space
use with existing private conservation programs
in the area, as evidenced by other land, protect-
ed by easement or fee ownership by ["qualified"]
organizations . . . in close proximity to the
property;

(5) The 1likelihood that development of the
property would lead to or contribute to degrada-
tion of the scenic, natural, or historic charac-
ter of the area;

(6) The opportunity for the general public to use
the property or to appreciate its scenic values;
(7) The importance of the property in preserving
a local or regional landscape or resource that
attracts tourism or commerce to the area;

(8) The likelihood that the donee will acquire
equally desirable and valuable substitute proper-
ty or property rights;

(9) The cost to the donee of enforcing the terms
of the conservation restriction;

(10) The population density in the area of the
property; and

(11) The consistency of the proposed open space
use with a legislatively mandated program identi-
fying particular parcels of land for future
protection. (Treas. Reg. § 1.170A-14(d) (4) (iv))

Thompson says in his article, "Significant public

benefit can probably be shown by demonstrating that the

land

in question has some characteristics

that
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distinguishes it from what might be called 'ordinary' land"
(Thompson 1986, p. 29). Thempson also calls on planners to

help in this area,

In short, the more exacting planners are in
defining or delineating conservation lands, and
in explaining through the master plan why [sic]
conservation program will benefit the community,
the greater are the chances that prospective
easement donors can satisfy the significant
public benefit test and, hence, qualify for tax
reductions that will give them an incentive to
help achieve public land use management objec-
tives through private initiative. (Ibid.,
p. 30).

"Sliding scale"--the relationship of tests. There is

a relationship between the clearly delineated governmental
conservation policy test and the public benefit test, even
though both "must be met independently.” The more site
specific the governmental policy, "the more likely the
governmental decision, by itself, will tend to establish
significant public benefit (Treas. Reg. § 1.170Aa-
14(4d) (4) (vi) (B)).

Whereas, such is not the case with the "scenic enjoy-
ment" tests and the "significant public benefit" tests
". . . since the degrees of scenic enjoyment offered by a
variety of open space easements are subjective and not as
easily delineated as are increasingly specific 1levels of
governmental policy, the significant public benefit of
preserving a scenic view must be independently established

in all cases" (Ibid., pp. 10-2--10-3).



59

Small terms the "Relationship of Requirements of this
section of the Regulation "the sliding scale" and iden-
tifies it as "the most significant contribution the Regu-
lation makes towards simplifying the operation of the
statute" (Small 1986, p. 10-2). Small explains:

The "sliding scale" works like this: a general
declaration by a wunit of government that a
particular resource must be protected is of
course, "governmental policy" . . . that endorse-
ment . . . certainly gets the donor in the door
for the statute. But that is also a general
declaration of policy goals . . . not what
Congress meant by the term "clearly delineated
governmental policy." Rather, Congress was
looking for specific, identifiable, conservation
projects . . . what the Regulation says, then, is
that if the donor has a donation that furthers a
general declaration of policy, the donor must
show how an easement on that particular piece of
land would establish significant public benefit,
and must go to the 1list of factors, and to
anything else creative the donor might add. . . .
I suggest the "tends to" in the "tends to estab-
lish" of this section of the Regulation tends to
disappear as the governmental policy becomes more
site specific. (Ibid., pp. 10-2--10-3)

"Exclusively for conservation purposes." This issue

is at the heart of the matter as to whether the donor has
in fact made a charitable contribution. TIf a donor makes a
"gift" with the expectation of getting something in return,
then a "gift" has not been made (Small 1986, p. 12-2; see
Treas. Reg. § 1.170A-14(e)).

The regulation speaks of "Inconsistent Use" in Treas.

Reg. § 1.170A-14(e) (2). On this section Small comments:
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The rule in Reg. Sec. 14(e)(2) raises more
questions than it answers, and the examples are
flawed that attempt to illustrate both the
inconsistent use rule and the rule prohibiting
development that "interferes with the essential
scenic quality of the 1land." One thing the
Regulation does is take an unworkable rule from
the legislative history and perhaps make it
slightly less workable, and that is the pesticide
rule. The committee reports state that an
easement to protect farmland would not be a good
gift "if a natural ecosystem has been or . . .
can be significantly injured or destroyed by the
use of pesticides on the farm." . . . the Regula-
tion makes a very slight modification in the
committee report rule so that a deduction would
be denied only if "a significant naturally
occurring ecosystem" (emphasis added) could be
destroyed. (Small 1986, p. 12-3)

Valuation and Appraisal

Background

The I.R.S. expressed concern with the 1980 legislation
that valuation and appraisal of easements involved practi-
cal and conceptual difficulties which could lead to "ag-
gressive and abusive valuations" ("Hearings on H.R. 7318
- « « " p. 20; also see comments by: Hambrick 1981,
p. 351; Madden 1984, p. 139; Small 1986, pp. 9-2--9-3,
17-4--17-5).

In 1983 the I.R.S. began audits of donors who had
contributed conservation easements. In order to prevent a
"chilling" effect these audits could have on easement

programs nationally, the Land Trust Exchange published a

special issue in the Summer of 1984 explaining the status
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of various audits ("Easement Programs: Valuation Conflicts
- . ."). Evidently one of the biggest reasons behind the
1984 audits was to prepare a 1985 Report to Congress on
Easements (Ibid., p. 7).

Also in 1984 the Land Trust Exchange and the National
Trust for Historic Preservation jointly published Apprais-

ing Easements, which Small refers to as "the best current

source on the subject of wvaluation . . . an in-depth
discussion of the various appraisal methodologies, as they
relate to conservation easements . . ." (Small 1986,
p. 17-5).

Although some land conservation professionals might
feel the I.R.S. to be hostile to easements ("Easement
Programs: Valuation Conflicts . . . ," p. 8), the real
problem may be the nature of appraisals themselves as Small
notes, "It was not difficult to determine the factors that
went into valuing easements, but those factors were (and
still are) both objective and subjective, economic and

aesthetic" (Small 1986, p. 17-5).

The Regulations

Valuation of reserved mineral interest. Treas. Req.

§ 1.170A-14 (h) (1) deals with the valuation of the "Entire
interest of the donor other than qualified mineral inter-

est." The regulation simply states that the value of the
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donation is the fair market value of the surface rights.
Small finds, "The approach of the Requlation is slightly
arbitrary but it is clear and it does make sencse" (Ibid.,

p- 17"3)-

Remainder interests. Treasury Regulation § 1.170A-

o

14 (h) (2) speaks to the question of "Remainder Interest in
Real Property." Small explains the general rules and
examples in the Regqgulation for determining the value of

remainder interests and reminds:

if you donate a remainder interest for conserva-
tion purposes in property that is already encum-
bered by an easement for conservation purposes,
you must take into account . . . that the ease-
ment has already reduced what would otherwise be
the full market value of the property. . . .
There are additional significant [emphasis added]
tax law and property law questions . . . dis-
cussed at length in the material at Appendix E.
(Ibid., p. 17-4)

Comparable sales approach. Treasury Regulation §

1.170A—}4 13(h) (3) (i) adopts the comparable sales approach
to valuation as the preferred method of valuation (see

Appraising Easements for a discussion of this technique).

Small states:

The Final Regulation has now elected comparable
sales in the marketplace to the rule in the first
instance. Only if no such record exists, accord-
ing to the Regulation, should the before and
after test be used. Although the new ordering of
these rules is appropriate, the substantive rule,
in the overwhelming majority of cases, will
continue to be the before and after rule. (Small
1986, p. 17-5--17-6)
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Enhanced value. Treasury Regulation § 1.170 A-~-14

14(h) (3) (i) also addresses what Small calls "the 'enhance-~
ment' rule" (Ibid., p. 17-7). The rule basically says the
valuation must take into consideration any enhanced value
the easement donation has on any other property of the
donor. The proposed regulation was concerned with contigu-
ous tracts owned by the taxpayer or his family, but

The Final Regulation goes some considerable
distance further by applying the enhancement rule
to any increase in the value of any other proper-
ty whether contiguous or not, owned by the donor
or a related person now defined not only as a
family member under Code Section 267(c) (4), but
also as "related" (as defined in Code Sections
267(h) and 707 (b)) corporations and shareholders,
corporations and partnerships, corporations and
other corporations, partners and partnerships,
and trusts and their grantors, fiduciaries, and
beneficiaries. (Ibid., p. 17-7)

Small observes that even if "conceptually correct," it
may be impossible to apply the rule because this expanded

rule goes beyond "accepted appraisal practices" (Ibid.).

The "quid pro quo" rule. Treasury 'Regulation s

1.170A-14 14(h) (3) (i) also addresses the "quid pro quo"
rule. The Latin term translated literally means "this for
that." 1In the view of I.R.S. when someone gets something
in return for a "gift" then a true "gift" has not taken
place. This rule is very important for the planner to
understand when looking at potential donations for conser-

vation purposes:
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In the conservation area, the quid pro quo
situation comes up most frequently when a devel-
oper strikes a bargain with a municipality to
donate to the municipality parkland or open
space, or an easement to preserve parkland or
open space, in return for the desired zoning or
subdivision approval. 1In such a case the "dona-
tion" 1is really a bargained-for exchange, and
there is no deduction because there is no giftt.
(Ibid., pp. 17-8--=17-9)

Fair market value--before and after restriction.

Treasury Regulation § 1.170A-14(h) (3) (ii) is a long dis-
cussion of determining the fair market value of the re-
striction--before and after the restriction is put in place
on the subject property. Small breaks this regulation into
five discussion points:

1. Before and After--Highest and Best Use.

(Ibid., p. 17-9)
2. "Material Effect" on Value. (Ibid., p. 17-

10--17-11)

3. Value After Donation. (Ibid., p. 17-11--
17-12)

4. Restrictions on Transfer. (Ibid., p. 17-12
-=17-13)

5. Need for Specificity in Drafting. (Inid.,

Allocation of basis. Treasury Reqgulation § 1.170A-

14(h) (3) (iii) is the rule on the allocation of basis
(original investment in the property) . Small concludes:
"The answer to this particular allocation question is not
clear, and at this still early point in the historical
development of the art of appraising easements, the matter

may best be left to individual appraisals (Ibid., p. 17-

15).
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Appraisal requirements. Treas. Reg. § 1.170A-14(1i)

deals with substantiation requirements and is further
defined in Temporary Regulations (Treas. Reg. 1.170A-
13T (c) (1) which requires:
1. a "qualified appraisal" by a "qualified apprais-
er,"
2. a "fully completed appraisal summary" attached to
the donors tax forms, and
3. specified records kept by the donor (Small 1986,
p. 19-2).
This substantial requirement is the first of a "two

pronged attack by Congress" on the subject of overvaluation

(Ibid.).

Overvaluation penalty. The second of "Congress'

two-pronged attack" is a strong and stiff penalty on

overvaluation under I.R.C. § 6659 (f):

The overvaluation penalty applies if the valu-
ation claimed on the taxpayer's return is 150% or
more of the correct valuation. The penalty
amounts to a payment of 30% of the additional tax
liability attributable to a valuation overstate-
ment. (Ibid., p. 19-3).

Small notes, "Once again we must await regulation on Code
Section 6659 (f) for additional guidance from the Service

with respect to this matter."
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The Outlook

In discussing the "Material Effect" on fair market
value, Small makes an observation that summarizes the
concern with the valuation issue,

The speculation in the Regulation, as well as the
decided cases to date, should serve to put
landowners on notice: the service is prepared to
take a hard line, and easement valuaticn, while
an increasingly objective task, will continue to
be difficult and controversial. (Ibid., p. 17-
11),

The conservation professional will need to refer to

Appraising Easements and Small's Tax Law of Conservation

Easements (as updated). Related land professionals (real
estate and tax attorneys, M.A.I. appraisers) with whom the
local groups work would be well advised to have these

materials for their ready use and continued reference.

Mineral Rights

In his comments on Treas. Reg. § 1.170A-14(qg) (4)
Stephen'Small notes:

I think the qualified mineral interest exception
is the most unexploited provision of the statute.
I am convinced that there are corporate and
individual landowners across the country who
would be pleased as punch to know they can retain
the subsurface mineral rights on some of their
significant landholdings and take an income tax
deduction for donating the fee to a qualified
conservation organization. (Small 1986, p. 15-2)

Once again Small's analysis in helping the reader
understand the background to the proposed and final regula-

tions. Prior to release of the proposed regulations, two
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laws emerged, (1) the statute and legislative history were
unclear as to whether retention of mineral rights applied
to an easement donation, and (2) it was also unclear as to
whether a donor receives a deduction for contribution of
the surface rights when the mineral rights were held by a
third party (Ibid., p. 15-3). The Service was tending to
answer in the negative to both questions, but when news of
the I.R.S. thinking leaked to the conservation community
during a routine request for a private letter ruling, "all
hell broke loose" (Ibid., p. 15-4). The Treasury Depart-
ment and I.R.S. reexamined the issue and decided in the
Proposed Regulations: to (1) hold to their decision that a
donor not holding mineral rights to land would be unable to
take a deduction for an easement, and (2) added a new
section 1.170 A-14(g) (5) known as the documentation sec-
tion, requiring the donor to document the condition of the
land at the time of donation in an attempt to protect the
"conservation purpose where taxpayer reserves certain
rights (Treas. Reg. § 1.170 A-14(g) (5); see Small 1986,

pp. 15-5--15-6). The Conservation Easement . . . Handbook

describes the "basics" of the Final Regulation:

For donations made after July 1984, a deduc-
tion is allowed if: 1) The surface estate and
mineral rights were severed before June 13, 1978,
and remain so severed up to and including the
time of the gift; and 2) the probability of
surface mining occurring on the property is "so
remote as to be negligible." (draft Criteria
Chapter, p. 11)
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The final regulation added flexibility to the flat
rule agéinst cases involving third party mineral rights by
adding a "so remote as to be negligible" rule (Treas. Reg.
§ 1.170 A-14(g) (4) (ii)(3)) to be determined on a case by
case basis; factors to be included: "geological, geo-
physical, or economic data showing absence of reserves on
the property, or the lack of commercial feasibility at the

time of the contribution [emphasis added] of surface mining

the mineral interest (Ibid.; see Small 1986, p. 15-9--
15-10) . Deductions are disallowed if the third party owner
of the mineral interest is "related" (a brcad and "sweep-
ing" term) (Ibid., p. 15-9, Treas. Reg. § 1.170A-14(g) (2)).

Example (1) of Treas. Reg. § 1.170A-14(g) (4) (iii)
illustrates what is an acceptable donation under the
language "a deduction under this section will not be denied
in the case of certain methods of mining that may have
limited, localized impact" (Treas. Reg. § 1.170A-14(qg) (4)
(2)). émall finds that this example raises more questions
than it answers and "raises once again, the inconsistent
use question, the only good answer to which seems to be,
once again, to rely on the donee organization to exercise
good judgement about what will or won't be permitted (Small
1986, p. 15-10).

The reader should refer at this point to the above

discussion of "vValuation of reserved mineral interests"
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(see p; 68) . Even though restrictions placed on the
mineral\rights might lessen their value, they do not make
the value of the gift of surface rights worth more (see
Treas. Reg. § 1.170A-14(h) (1) and § 1.170A-14 (h) (4) (1)

(Example] and Small 1986, pp. 17-3,18-4).
Other Issues
Criteria

The Trust for Public Land and the Land Trust Exchange
are writing a handhbook on conservation easements. The
introduction to the chapter on criteria begins, "If this
handbook could make only one point, it would be this:
Every conservation organization and agency should have a
written list of what types of properties it will aim to

protect with easements” (Conservation FEasement . . .

Handbook, draft Criteria Chapter, p. 1). Three reasons are
given for this need:
1. legal obligation "No law on the books . . . a
| broader matter of public accountability"
2. ethical obligation [as a matter of public trust]
3. "to save time and money" (Ibid.).
The Handbook lists four questions every group must ask

before accepting an easement:

1. Is this the type of property that we were
formed to protect?

2. 1Is this an excellent example of that type of
property?
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3. Is the easement the appropriate protection
. tool?
4. Can we handle the responsibility of protect-
ing it--forever? (Ibid., p. 3)

The Handbook then continues with an analysis of the
four conservation purposes and farmland protection, these
purposes relate to: I.R.S. requirements, examples of what
other organizations and agencies consider in their crite-
ria, and other steps that can be taken to determine if the
property includes this resource (Ibid., pp. 4-10). Includ-
ed also in this Chapter is a discussion of third party
mineral rights and mortgaged property, the relationship of
states' law, and a discussion of cost of easements as_a
criteria. The handbook will contain a number of sample
criteria checklist as an appendix (see Appendix D for

sample criteria checklist gathered from survey results).

The publication of the Conservation FEasement . . .

Handbook will greatly aid local groups to understand the
obligatjons of the final I.R.S. regulations, but it is
written in such a way as not to confound and confuse with

legalese. It will join Small's The Tax Law of Conservation

FEasement and Appraising Easements as the essential reading

and reference manuals for easement programs.
The National Park Service has recently released an
Easement Guideline which also will help groups in drafting

criteria (Planning Process Guideline NPS-2).
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Drafting of the Document

Barrett and Livermore include in their book, The

Conservation Easement in California, "an annotated check-

list of elements commonly found in conservation easements"
(Barrett and Livermore 1983, pp. 83-94; with sample ease-
ment, pp. 135-141). The following is a summary of that
checklist:
l. Parties (grantor énd grantee, especially important
to show how grantee holds easement under authority
of federal and state law, p. 83-84).
2. Legal and Qualitative Description of the Property
(important to state why the conservation values of
this property are worthy of protection, p. 84).,
3. Type and Purpose of Easement

The language of the relevant statutes should

be tracked rather closely . . . particular
care should be taken to illustrate the public
benefit . . . Express reference should be

| made to the governing statute or statutes,
and their purposes and authority, along with
a recital that the easement meets all statu-
tory requirements and is created pursuant to
the applicable statutes. (p. 84-85)

4. Statement of Interest of Grantor and Grantee

intent of grantor . . . clearly stated . . .
to begin with a general charitable motive
. « . intention to create an easement running
with the land for the protection of specified
conservation values should be clearly set
forth. . . . The grantees intention to honor,
in perpetuity, or for term stated, the inten-
tions of grantor and to carry out the protec-
tion and preservation . . . the touchstone of
the easement [emphasis added]. (p. 85).
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Reference to Documentation of Conservation Values
(incorporation of documentation into easement as
evidence of conservation values and as baseline
for future reference, pp. 85-86).

Grant of FEasement ("contains the words of convey-
ance that effect the transfer . . . recites
consideration . . . and sets forth duration of
easement . . ." p. 86).

Rights, Restrictions, Permitted Uses and Reserva-
tions (good discussion of Rights of the Grantee,
Restrictions and Permitted Uses and Reservations,
pp. 86-91).

Allocations of Costs (inspection and monitoring,
burden assumed by grantee, often with endowment
from grantor, pp. 91-92).

Subsequent Deeds (p. 92).

Executory Limitation (p. 92).

Assignments (p. 92).

Integration (p. 93).

Severability (p. 93).

Costs of Enforcement (should be borne by grantor,
B 93)

Habendem Clause (p. 93).

Dates, Signatures, and Acknowledgement (p. 93-94).

Exhibits (p. 94).
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Also the reader should refer to Small for discussions
of the importance of drafting the easement document for
purposes of valuation (Small 1986, p. 17-3), Documentation
of Conservation Purposes (Ibid., pp. 16-2--16-3), and

meeting the Public Benefit Test (Ibid., p. 10-4).

Monitoring and Enforcement

Well drafted easement documents are also important in
preventing violations of the easement and keeping monitor-

ing and enforcement costs low. The Conservation Easement

Program Management Handbook says of monitoring and enforce-

ment programs:

The best defense is a good offense. The surest
way to avoid future costly monitoring problems is
to be certain before you take the easement that:
1) an easement is the right tool for the proper-
ty, and 2) the terms of the easement are neither
too restrictive nor too loose.

The cost of monitoring is proportional to the

number of rights that the easement gives the

ho}der. The more the rights, the more the
monitoring costs. (draft of Monitoring Funds

Chapter, p. 2).

The failure of the Blue Ridge Parkway and Natchez
Trace Parkway easement programs (Violations, enchroach-
ments, court action, misunderstandings, etc.) was largely
due to a failure to explain the restrictions to the origi-

nal landowners, failure to inform later landowners of

existence of the easements and the fact that the easements
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were not drafted to consider the need for economic return
(Coughlin and Plaut 1978, pp. 458-459).
In this vein and consistent with the "Best Defense
"

- . ." theme, "three key players" for an easement holding

organization are listed in the Conservation Fasement . . .

Handbook as:

(1) a good relationship with the landowner

(2) an easement document with clear and enforce-
able restrictions

(3) a long paper trail that documents acquisi-
tion, monitoring and enforcement activities
on every easement. (draft of "Monitoring"
Chapter, p. 1)

The handbook also offers advice from those around the
country involved in easement programs. Stressed as
approaches are informal remedies and arbitration tech-
niques. Three key "bits of advice" are:

(1) Sstay out of court whenever possible

(2) Make sure you can go to court, if you have
to

(3) If you do decide to go to court, make sure
you can win. (Ibid., p. 4)

| .
The handbook will offer examples from around the
country on establishing monitoring programs and building

endowment funds.

Other Approaches/State Models

Alternatives-~Land Banking, Preemptlon,
Compensable Regulation

Coughlin and Plaut list three alternative programs to

the traditional public or ©private land acquisition
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programs: (1) land banking, (2) power of preemption, and
(3) compensable regqulation (Coughlin and Plaut 1978,
p. 454). The advantages to land banking are:

(1) the land can be acquired well in advance of
need when prices are low,

(2) the gains from public development decisions
will accrue to the public-at-large rather
than to the few landowners who hold key
sites,

(3) public investment in infrastructure can
proceed efficiently, unimpeded by negoti-
ations for land acquisition,

(4) the costs of acquisition and development can
be averaged out over a broader area . . .

(5) land can be offered for development in an
orderly sequence, and

(6) if sites are leased, the public can continue
to benefit from their increasing value.
(Ibid.)

Land banking has been used in France, Sweden, and the

Netherlands (Ibid.). Strong's book Land Banking is a

detailed examination of these efforts and a discussion of
American concepts of land ownership and the prospects for
land banking in the U.S. (Strong 1979).

The power of preemption is used by the SAFER program
in France and is similar to the right of first refused
contract in American property law (Coughlin and Plaut 1978,
p. 454). The concept of compensabie regulation has re-
ceived a "considerable amount of attention among theorists,

[but] it has never been implemented" (Ibid.).
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State Models--California and Florida

Danéiger argues for a "marriage" of regqulatory and
acquisition powers in a broader regional open space preser-
vation program (Danziger 1962, p. 498). In 1976, the
California legislature chose to create a separate "sister"
agency to the State Coastal Commission known as the
California State Coastal Conservancy (Fisher 1985, p. 318).
The agency is so popular that it is often "identified as
the 'good' or 'problem solving' coastal agency; unlike, the
'bad' regulatory coastal commission" (Ibid.). The agency
is involved in wetland restoration, public access, transfer
of development credits, and 1lot consolidation (Ibid.,
P. 319-320).

But by far the most unique feature of the California
State Coastal Conservancy is its Nonprofit Organizational
Assistance Program (see Harper 1985). This program began
in 1978 to offer grants and technical assistance to local
nonprofit organizations. The Harper article is an excel-
lent * description of the history and operation of the
program. The article addresses the management issues that
nonprofits face and ends with a series of "lessons" from
the program's experience that may prove useful to state
agencies elsewhere in adopting the Nonprofit Program as a

model (Harper 1985, pp. 16-19).
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Efforts to establish a state conservancy on the

Florida model are in the exploratory stages (Alternatives

to Fee Simple Acquisition). A draft report now being

circulated in state government states:

The establishment of a Florida Conservancy, using
the California model, would greatly facilitate
‘the use of innovative land acquisition and
management techniques. . . . The Conservancy
approach would help address many of the problems
facing Florida's 1land protection programs by
helping to integrate various acquisition efforts
into a planned program that effectively meets the
needs of diverse interests. The Conservancy
would accomplish this goal through a combination
of its own unique acquisition efforts, the
establishment and funding of local land trusts,
and the provision of technical assistance.
(Ibid., p. 68)

Tax Credit vs. Deduction

Madden argues that a tax credit in addition to, or in
place of, a charitable deduction would be more effective
and more equitable:

Higher bracket taxpayers would not get a larger

subsidy from the government for their contribu-

tions. A comprehensive tax credit would also be

‘attractive to those taxpayers who have land to

donate, but whose incomes are not high enough to

make a deduction advantageous. (Madden 1984,

p. 147)

The current political climate regarding "tax reform"
would probably not make this a timely topic. According to
one professional close to the scene, the current "tax

reform" proposals will not directly impact regulations

regarding public charity donations, but lowering the tax
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rate will decrease the incentive for charitable giving. It
will he several years before the tax reform impacts on
public charities (especially changes in capital gains and
the alternative minimum tax) can be evaluated. (Telephone
conservation with Elizabeth Watson 5/5/86, 5/19/86, and

7/31/86).

Summary

This chapter began with an analysis of theoretical and
potential common law problems with conservation easements.
Next, three of the most complex subject areas within the

I.R.S. Regulations dealing with "Qualified Conservation

Contribution" (I.R.C. § 170(h)) were addressed: conserva-
tion purposes (especially open space), valuation, and
mineral rights. The last section of the chapter treated,

in summary fashion other issues discovered in the litera-
ture: criteria; drafting of the easement document;
monitoring and enforcement; other alternative approaches;
state models (especially the California State Coastal
Conservancy); and tax credits as opposed toc tax deductions.

Easements and easement programs are relatively new.
These issues can only become more important in the coming

years. The recent publication of Appraising Fasements and

The Tax Law of Conservation Easements (Small 1986) will

help groups deal with the complexity of the I.R.S.
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Regulations. Forthcoming publication of the Conservation

Easement Program Management Handbook will help these groups

to "get down to basics" and overcome the confusion and com-
plexity of common law, federal regulations, and the details

of long term management.
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CHAPTER IV

RESULTS OF THE SURVEY

Background

The questionnaire (Appendix B) was sent to the
twenty-two nonprofit organizations which responded to the
1985 Land Trust Exchange Survey that they had developed
criteria for their easement programs. The questionnaires
were mailed on €/21/86 with follow-up phone calls on June
27, 1986, and July 7, 1986. Of the 22 organizations
surveyed, sixteen (72%) responded, but three did not return
the questionnaire (one organization does not have an active
easement program, one accepted restrictive covenants in
1968 prior to tax benefits, and the other did not wish to
impose upon their attorney's time). Thirteen (59%) of the

organizations surveyed responded with the questionnaire.

I .
Research Questions

1. Have these organizations changed their easement

programs to reflect the Témporary/Final Regula-

tions?
Perhaps, a better question would have been", Did you
begin your easement programs as a result of the Tax Treat-
ment Extension Act of 1980?" 1In answer to question #1 of

the questionnaire: "When was your easement program first
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established?", 42.9% (six groups) said their programs had
begun after 1980, 28.6% said their programs began prior to
1976 and 28.6% said their programs began between 1976-80.
This question got a total of 14 responses.

Of question #4 of the questionnaire: Did your orga-
nization acquire scenic easements prior to 19762, 84.6%
responded "No." All thirteen groups returning the ques-
tionnaires responded to this question.

Question #6 of the questionnaire asked:

Since the Tax Treatment Extension Act of 1980

(P.L. 96-5411), have any of your easements been

for: (one or more)

(a) preservation of 1land for recreation or

education of the general public

(b) the protection of habitat or ecosystems

(c) open space easements

(d) preservation of historically important land
or a certified structure

All thirteen groups returning the questionnaire
responded to this question. 46% had accepted easements for
(a) recreation or education; 76.9% had accepted easements
for (b)ihabitat protection; 92% had accepted easements for
open ‘'space; and 7.6% had accepted easements on historically
important land.

Question #9 asked: "What percentage of your easements
have been open space easements since 19802" Only ten
organizations responded to this question. Of these 6 (60%)
responded that 100% of their easements had been open space

easements since 1980. Perhaps more significant is that 9
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out of‘tenv(90%) of those responding to this question said
that ovér 60% of their easements had been open space
easements since 1980.

Question #18 asked, "Since 1980 have you taken any
extra steps to qualify/quantify the easements in your
program?" Three groups (25%) answered "No," to this
question. Another group placed a "question mark" over the
question. This was an open ended question and more than
one answer was possible. Table I summarizes the results.
The results were surprising when you consider that this
questionnaire was only sent to nonprofit groups which have
developed criteria for their easement programs.

The clearest message from the findings to questions #
1, 4, 9, and 18 is that the "new" open space purpose has
caused a number of new groups to form and that all groups
are now accepting a large percentage of open space ease-
ments., It is also clear that these groups have not put
their eésement programs "on hold"; however it.appears that
only 'a small number of groups have taken steps to quali-
fy/quantify their easements.

2. Have the Temporary and/or Final Requlations caused

any problems with these groups' easement programs?

Question #10 asked: Did the Temporary Regulations
issued in 1983 cause your programs problem(s) with (one or

more) :
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TABLE I

STEPS TAKEN TO QUALIFY/QUANTIFY EASEMENTS

# of Groups % of Respondents Response

3 25% "No"

1 8% [Blank]

1 8% "?l'

4 33% developed criteria
for accepting.

2 16.6% guidelines for
drafting document;
model document.

2 16.6% comprehensive,
baseline data
attached.

2 16.6% town or county plan
amendment.

2 16.6% monitoring policy.

8% stewardship fund.

1 8% newsletter.

(a) public access

(b)
(c)
(d)
(e)

third party mineral rights
inconsistent use
definition of open space

others (list)

The highest number of responses was for (e) other,

with 4 groups out of eleven (36%)

other group (8%)

saying "none", and one
listing "valuation" under (e). Responses
(a) public access; (b) third party mineral rights; and
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(c) definition of open space; were chosen by three groups
(27% each).

Question #11 was a follow-up question to #10, but only
7 groups answered this question: "Which caused your
program the most problem?" Answer (b) third party mineral
rights got 3 out of 7 responses (48%), and answer (a)
public access got 2 out of 7 responses (29%).

Question #12 was an open-ended follow-up question to
#10 and #11 and asked, "What steps did you take to address
these problems?" Eight groups answered this question as
indicated in Table 1I. Note that more than one response

was possible.

TABLE 11

STEPS TAKEN TO ADDRESS PROBLEMS WITH TEMPORARY REGULATIONS

Steps Taken # of Groups Res;oggents

Drafted‘(or renegotiated) tighter 3 groups | (37.5%)

easements
Part of national lobbying effort 2 groups (25%)

On proposed regulations
Sought private letter rulings 2 groups (25%)
Appeal of negative I.R.S. ruling 1 group (12.5%)
New guidelines drafted 1 group (12.5%)
Public education to end donor 1 group (12.5%)

confusion
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Question #19 asked "Do you anticipate that the Final
Treasury Regulations released on January 14, 1986, will
cause your organization problems with planning or imple-
menting your program?"

Twelve groups responded to this question. O0f that
group eleven answered "No" (91.6%) and only one answered
"yes." Of the people answering that they expected no
problems, one group added "only as interpreted and adminis-
tered by the I.R.S." and another group answered "except
severed mineral rights." Clearly this finding squares with
Small's observation:

there seems to have been a growing recognition

that with the exercise of good judgement and

common sense the statute and the Regulation are

in fact workable, that conservation programs do

not have to wither and die because of the "uncer-

tainty" created by the statute, and that with the

exception of continuing easement valuation
controversies, the Service generally seems to be
administering this Code section in a reasonable

manner. (Small 1986, p. 4-2)

3., How have these nonprofit land conservation organi-

zations addressed the "public benefit," "scenic

enjoyment," and "clearly delineated governmental

conservation policy" tests for open space ease-

ments?

Questions # 13, 14, and 16 deal with the scenic
enjoyment test, the clearly delineated governmental policy

test, and the public benefit test for open space easements.
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The groups were asked to identify how their organizations
addressed each test (by circling one or more of the fac-
tors). The results are displayed in Table III. The top
factors for scenic quality are:

1. (b) contrast, variety, openness, maintenance of
scale and character of visual scene (69%),

2. (a) compatibility with other land uses (46%),

3. (d) landscape inventory or other objective assess-
ment and (e) to protect the viewshed of a park,
nature preserve, historical land or certified
structure (36% for each).

The top factors for the clearly delineated govern-
mental conservation policy (with one or more choices
possible) are:

1. (a) a strong local or state conservation policy,

as part of a regulatory scheme or a funded program
(69%) ,

2 - l

(e) general policy goals of an elected body formed

under state law (62%),

3. (d) protection of areas .adjacent to existing
conservation sites (46%).

One group did mark (g) "other," to indicate that they

"avoid" this factor by tying their program to scenic

quality and public benefit tests only.
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TABLE III

"TESTS" FOR OPEN SPACE EASEMENTS UNDER I.R.C. § 170 (H)

Number of Percentage
Factors Groups of Use

Scenic Quality
(a) compatibility--existing uses 6 46%
(b) contrast, variety, openness 9 692
(c) visual relief--urban closeness 5 31¢
(d) landscape inventory 5 38%
(e) viewshed-park, preserve 5 38%
(f) viewshed--scenic corridor 2 8%
(g) other 0 0%
Clearly Delineated Governmental
Conservation Policy
(a) strong policy--funded or

part of regulatory scheme 9 69%
(b) site specific certification 2 15%
(c) preservation land within

historic landmark program 2 15%
(d) areas adjacent to existing

conservation sites 6 46%
(e) general policy goals 8 62%
(f) acceptance contingent upon

formal resolution government

agency 2 158
(g) other 1* 8
Public Benefit Test
(a) uniqueness to area 6 46%
(b) intensity of development

in area (present or future) 7 54%
(c) consistent with government

policy 11 85%
(d) development likely to destroy

conservation value 10 77%
(e) existing private conservation

program 4 31%
(£) opportunity for public to use 8 62%
(g) preserve landscape or resource

that attracts tourism, commerce 6 46%
(h) likelihood of acquiring

equal property 1 8%
(1) cost of enforcing restriction 1 8%
(J) population density 7 8%
(k) consistercy with legislatively

mandated programs 4 31%
(1) other 0 0%

*"avoid" use of this test.
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The top factors for the public benefit test (with one
Oor more Ehoices possible) are:

3 2 (c) consistency with federal, state, or local
conservation policy (85%),

2. likelihood that development would destroy natural,
scenic or historical character (77%) ,

3. opportunity for the public to use the property or
otherwise appreciate its value (62%),

4. (b) intensity of 1land development in the area
(present or future) (54%),

5. (a) uniqueness of property to the area, and (g)
Preserving a landscape or natural resource that
attracts tourism or commerce to the area (46% for

each) .

The response to question # 15 was surprising to the
researcher. The question asked:
"For scenic easements are you more concerned with:
| (a) the number of people likely to see the view
(b) the quality of the view
(c) other
Twelve groups responded to this question. The results
were that eleven groups (91%) responded (b) the quality of
the view. This may, or may not, be the response that the
I.R.S. will find satisfactory. Many practitioners feel the

I.R.S. 1is equally concerned with the number of people



89

likely to see the view, as evidenced by the requirement for
visual aécess.

Question # 17 dealt with the relationship of the tests
(Small's "sliding scale"). Fifty-four percent left this
question blank. Another respondent placed a question mark
over the question and another simply responded "Have not
addressed." Perhaps, the groups are not aware of the
relationship between the "clearly delineated governmental
policy" and "public benefit" tests. One group may have
said it best when they responded to the relationship of
tests requirement "Don't [address]--just meet all three
very adequately."

However, in summary it should be emphasized that the
response rate on questions 13, 14, and 16 was high (all who
returned the questionnaire responded in depth). This
indicates the groups have a solid understanding of this new
open space purpose. Furthermore, the most often used
factors'appear also to be the strongest. One matter that
is not clear is whether these choices reflect "before the
fact" policy choices of if they merely reflect the tests
that were applicable in the particular cases these groups
have handled.

4. Would the experience of a select group of these

land conservation organizations since 1980 provide

guidance to the land conservancy community in

planning and implementing easement programs?
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Question #21 and the cover letter encouraged these
groups Eo share ideas with the researcher. Four groups
sent copies of their criteria checklists. 1In addition, the
Jackson Hole Land Trust sent copies of their monitoring
policies and procedures, information on their stewardship
fund, and a copy of the scenic preservation element from
the Teton County Comprehensive Land Use Plan.

The criteria checklists [Appendix D] are from the
American Farmland Trust, the Delaware Nature Education
Society, the Jackson Hole Land Trust, and the Marin Agri-
cultural Land Trust. All are well drafted, methodological
approaches to nonprofit land conservation and would be good
models for other groups.

The American Farmland Trust (AFT) and Marin Agricul-
tural Land Trust (MALT) criteria would be useful to any
group planning to form an agricultural land trust (espe-
cially in regard to the "clearly delineated governmental
conservétion policy" test). The AFT criteria consists of
two parts: an agricultural assessment and a public policy
assessment. Ed Thompson, General Counsel for AFT, notes on
the questionnaire, "1/3 of all inquiries and proposed
donations are turned down by the staff or board." Mr.
Thompson, in speaking of the factors for three "tests" for
open space easements, also noted, "varies case by case.
Basically, we 1look at the total fabric of applicable

policy." The MALT criteria are divided into four areas:
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A. Consideration which establish the Agricultural
Characteristics of the property;
B. Considerations which establish resource preserva-
tion and/or open space attributes of the property;
C. Considerations that establish the urgency and
cost-effectiveness of the project for the purpose
of allocating funds;
D. [Governmental] Program Related Criteria.
The criteria of the Delaware Nature Education Society
are divided into three categories
I. Gifts of Land;
ITI. Gifts of Conservation Easements;
ITI. Purchase of Land.
Under each of these categories are two subcategories: A.

Defined Natural Area Parcels; and, B. Other Land Parcels.

For each of these four factors are considered: (1) geo-
graphic limitation; (2) acceptable restrictions; (3)
endowmeﬁt; and (4) management or disposiﬁion. These

criteria would be of special use to those groups whose
focus is primarily natural area or habitat oriented.

The criteria of the Jackson Hole Land Trust are
divided into three areas: (A) Considerations which contrib-
ute to significant public benefit of land protection; (B)
Considerations which may preclude land trust involvement;

and {C) Specific Considerations for density bonus
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easements. These criteria would be of use to those groups
interestéd in protecting wildlife, scenery, and open
productive land.

No attempt is made here to compare and contrast these
criteria checklists, but they are included in Appendix D in
the hopes of future research along those lines. Future
researchers are also reminded of the recently released
Guideline on Easements by the National Park Service (Plan-
ning Process Guideline, NPS-2, March 1986). Included in
Appendix E are the other materials sent from the Jackson
Hole ©Land Trust: '"Easement Monitoring: Policies and
Procedures," "Stewardship Fund," and the "Scenic Preserva-

tion Element" of the Jackson County Comprehensive Land Use

Plan.

5. Have these groups experienced any problems with

their state legislation and/or common law regard-

ing easements?

Quéstion # 2 asked "Does the law in your state provide
statutory authority for conservation easements?" The
response from twelve groups was "Yes" by nine groups (75%);
"No" by two groups (17%); and "NA" by one group (8%).

Question #3 then asked "Are there any problems with
your state's legislation (or common law decisions) that
affect your easement program? The response (from a total

of eleven groups) was "Yes" by two groups (18%); and "No"
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by eight groups (73%); "NA" by one group (9%). Of the two
groups thch responded Yes, one explaired, "property tax
assessment problems" and another remarked, "minor." The NA
(not applicable) response to questions 2 and 3 explained
that their group took appurtenant easements only, not
easements in gross.

Considering the theoretical problems discussed with
easements and common law in the literature, this result was
somewhat surprising. But it is the real world where
problems arise. Thus far, the practical problems seem far

less than imagined by the theorists.
Summary

The findings indicate that the changes in the 1980 law
have caused more groups to begin easements programs than
have caused a reassessment or redefinition of existing
programs (42.9% of the groups responding had begun their
programé since 1980). Also clear is that the "new" open
space conservation purpose is what has caused a number of
new groups to form and that all groups are now accepting a
large percentage of open space easements (90% of respon-
dents indicating that 60% of their easements since 1980
were for this "new" conservation purpose).

The groups also indicated no large problems with

Treasury Regulations. When asked the problems caused by
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the Temporary Regulations, 36% of the respondents said
"None."‘ More important and significant was the response to
a similar question regarding the Final Regulation. When
asked if the groups anticipated any problems with the Final
Regulations, 91.6% of the respondents answered "No." The
groups clearly see the final regulations as workable.
Likewise, the groups demonstrated a good understanding
of the three "tests" for the "new" open space conservation
purpose by a high response rate to this question and by the
thoroughness of the answers. The question concerning the
"relationship of the requirements" or "sliding scale"
between the public benefit and clearly delineated govern-
mental conservation policy tests did not, however, have a
strong response rate, which is disturbing if the groups do
not understand the relationship between these tests).
Responses to a question concerning quality of the view
versus the number of people viewing the scene indicate that
groups $ay not fully understand the visual access require-

ment. Forthcoming publication of the Conservation Easement

Program Management Handbook will explain these tests in a

readable manner.

A small number of groups have taken steps to further
qualify/quantify their easements since publication of the
proposed regulations, but those that have done so have an

excellent body of knowledge to share. It must be
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remembered that all the groups in this survev had already

indicatea that they had developed criteria for their
easement program. The groups that have not developed
criteria (70% of the 1985 Land Trust Exchange Survey) is
the more disturbing statistic. Publication of the Conser-

vation Easement Program Management Handbook will stress the

need for groups to develop criteria.

Few groups have experienced either common law or legal
problems with their easement programs. It may take several
generations before it 1is clear whether any common law
problems will develop, but in the meantime these groups are
actively 1lobbying for changes in state legislation.
Valuation problems will continue, and a conservative and

cautious approach is the best advice.
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CHAPTER V
CONCLUSION
Results of the Study

This study began by tracing the evolution of conserva-
tion easements as a tool for open space preservation. The
rising popularity of the easement approach has caused a
number of states legislatures to address the potential
problems under common law with the easement approach.

In 1976 Congress allowed for charitable tax deductions
for donations of land for conservation purposes and in 1980
Congress expanded the list of purposes to include:

The preservation of certain open space (including

farmland and forest land . . .) will meet the

conservation purposes of this section if such
preservation is--

[A] Pursuant to a clearly delineated federal,

state, or 1local conservation policy, and will

yield a significant benefit, or

[B] For the scenic enjoyment of the general

public and will yield a significant public

benefit. (I.R.C. § 170(h) (d) (1) (iii) (1982)

‘On May 23, 1983, the Internal Revenue Service released
the Temporary Regulations concerning qualified conservation
contributions and held hearings on September 15, 1983 (48
Fed. Reg. 22940). Final Regulations were released on
January 14, 1986 (51 Fed. Reg., 1496; see Appendix A).

This study is divided into two parts. First is a

literature review of problems with common law and equity
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rules, a review of the I.R.S. regulations, and a survev of
other pfoblems presented by easement programs. The second
part of this study is a survey of twenty-two nonprofit
organizations (Appendix C) which consisted of a question-
naire (Appendix B) which addressed the same questions as

were being raised in the literature review.

Literature Review

The review of the literature found a lot of theoreti-
cal discussion on potential common law problems with
easements but few court decisions or practical experience.
The evidence is that the states have responded to the rapid
popularity of the easement approach by taking statutory
action to overcome the common law problems. Also, the
National Conference of Commissioners on Uniform State Laws,
drafted a model statute, known as the Uniform Conservation
Easement Act (U.L.2A., Vol. 12, p. 52-61 (Supp. 1986)), in
1981 "in direct response to the 1980 Tax Treatment FExten-
sion Act" (Garrett 1984-85, p. 268).

The review of the literature found that three issues
are primary in the discussion of the Federal Regulations:
the conservation purposes, mineral rights, and valuation.
Of these three, valuation is the issue that is likely to

grow more complex with time.
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Several other issues were treated in summary fashion:
criteria, drafting of documents, monitoring and enforce-
ment, other approaches and state models, and a policy
discussion of tax credits vs. deductions as an incentive
for open space preservation. Development of criteria,
tighter drafting of easement documents, and monitoring and
enforcement programs are all seen as means to avoid future
problems with the easements programs generally, and the
I.R.S. in particular. The model of the California State
Coastal Conservancy's nonprofit program is presented as a
means to offer funding, training and technical assistance

for local nonprofits.

The Survey

The survey confirmed that the 1980 legislation has
caused a dramatic increase (42%) in the number of land
trusts having been created and in the numnber of all land
trusts éeeking open space easements.

‘Also, despite confusion and misunderstanding caused by
the proposed regulations, most groups (91.6%) think the
final requlations will cause their organizations no prob-
lems in planning and implementing their easement programs.
This confirms the suggestions in the literature that these
groups have come to see the reqgulations as ‘"workable"

(Small 1986, p. 4-2).
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The groups demonstrated a good understanding of the
"clearly.delineated governmental policy," "scenic quality,"
and "public benefit" tests for open space easements. Most
groups, however, do not seem to understand the relationship
of requirements ("sliding scale") between the tests.

Four groups have revised their criteria as a result of
the final regulations and those are included in Appendix D
to assist other groups as they undertake to build strong
easement programs under the final regulations. Also
material from the Jackson Hole Land Trust related to their
Stewardship Fund, Monitoring Policy and Procedures, and
scenic element to the county plan is included in Appendix
E.

Finally, a majority of the groups (75%) report that
their states provide statutory authority for easements.
Likewise, 73% report no problems with their state legis-

lation or common law.

Need for Further Study

A major conclusion of this study 1is that further
research is warranted on the subject of criteria, on the
interaction between "clearly delineated governmental
policy" and the tax benefits of charitable giving, on the
need for technical assistance, and on the need for follow

up research with local land trusts as they work with the
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I.R.S5. regulations. These regqulations, although well dis-
cussed and debated within the land conservation community
in the last three years, are still relatively new. To a
large degree they will be implemented by these local groups
on a daily basis. Information sharing will be necessary to
strengthen this new tool for open space preservation and to

prevent abuse which would threaten its future availability.
Criteria

More research is needed on the subject of criteria for
easements. While every group works in a different politi-
cal and geographical environment there should be a strong
effort made to encourage these groups to develop objective
criteria that will not hamper creativity or flexibility.
Subjective criteria will only lead to weak easement pro-
grams and stronger administrative oversight. Tighter
criteria will either come from the land trust community
itself 6r from I.R.S.. Furthermore, abuse of the deduction

will ‘lead to its repeal by Congress.

Fffect of Zoning on Valuation

More research is needed on the interaction between
"clearly delineated governmental conservation policy"
(especially zoning) and the tax benefits of charitable

giving. The regulations require there to be "clearly
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delineated governmental conservation policy," however, a
strong 2oning control will have a negative effect on the
appraiser's consideration of "highest and best use." The
stronger the regulation, the less the value of a gift of
that land--hence, a disincentive for charitable giving for
conservation purposes. An article which considers a range
of "clearly delineated governmental conservation policy"
alternatives and their impacts on the tax benefits of

charitable giving would be most helpful.

Technical Assistance

The discussion of the potential common law problems
with easements and the potential problems with the I.R.S.
Requlations (especially regarding valuation) leaves this
researcher with the opinion that these local groups will be
needing national resources at their disposal in the future.
This assistance goes beyond the present abilities of such
groups as the Nature Conservancy, the Trust for Public
Land, and the Land Trust Exchange to provide training and
technical assistance. The need here described deals with
the more expensive services that will be needed (apprais-
ers, tax attorneys, legal assistance, etc.) to fight an
occasional national issue on the local scene. The assis-
tance of national talent on an "as needed" basis will help

to raise the confidence level of local groups.
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Follow—uE

The land conservation community will to a large degree
be implementing the new I.R.S. regulations on a day-by-day
basis as they proceed with the work at hand. Follow up
surveys will be needed in two to three years to trace the
types of problems these groups are experiencing with the
new regulations and the actions these groups are taking to

prevent future problems.
Outlook for the Future

The conservation easement and land trust movements are
here to stay. They can be expected to grow and mature at a
conservative rate. (The increase of interest in land
trusts and conservation easements following the 1980 Tax
Treatment Extension Act, came after nearly two decades of

theorizing on the subject of easements. While called a

new fdea, easements are really an old idea with new
incentives.)

The tax incentives that came with the 1980 Tax Treat-
ment Extension Act could disappear overnight, but on the
eve of major tax reform this new section of the code
appears sacred for now (due in large part to the bipartisan

nature of public charity and environmental issues). The

indirect impacts such as changes in capital gains, the
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alternative minimum tax, and the tax rate will take years
to analyée.

The need for open space preservation will not lessen
in the years ahead. Indeed, the need will grow as our
cities grow. Conservation easements will fill part of that
need.

Shortly, the Trust for Public Land and the Land Trust

Exchange will publish The Conservation Easement Program

Management Handbook, The central theme of that work is

that the "best defense" against potential problems with
easement programs is with a "strong offense." Groups will
need to reexamine their state legislation concerning
easements and compare it with the Uniform Conservation
Easement Act (U.S.A. Vol. 12, p. 53 (Supp. 1986)). They
will need to reexamine their criteria, enforcement and
monitoring policies, and they will need to strengthen their
endorsement funds. Without becoming burdened by legalese
they will need to have a solid understanding of the new
I.R.S. Regulations.

The real strength of the land conservation efforts by
these local land trusts lies in their ties to the community
and their diverse talents. As they go about the work of
local land conservation they will increase their level of
skills and will educate a larger constituency as to the

importance of land stewardship. Steps taken locally to
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build stronger programs will lead to a stronger movement
nationaliy.

Stronger local efforts for land conservation and open
space preservation will make for a stronger and more
effective national movement. As this happens, open space
preservation will become a part of sound and responsible

land use planning of all levels of government.
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they have predicted economic bardship
10 the industry unless some transitions!
relief is granted. In many (nstances, such
homes wers sold under wholesale
marketing plans or arrangements that
would not qualify under the new Title |
final rule. In such cases. the
manufacturers’ invoices do not conform
to the invoico requirements of the new
rule. and the manufacturers cannot
execute the required certifications In
such invoices or detai! the various
wholesale (base) pricea of the
manuflactured homes, furniture, options
and specialty items, or the charges for
sales taxes and freight.

To assist manufacturers and dealers
in marketing 1w homes which have
been sold through such wholesale
transactions under the currently
spplicable regulations. the Department
has concluded that & reasonable
transition period—which takes into
account the winter months’ impact upon
marketing—can be justified Therefore,
provided that such new homes would
have been eligible for manufactured
home loans under the currently
applicadle Title | regulations. HUD will
allow them to be purchased with the
proceeds of Title | loans for an
additional aix-month period after the
effective date of the new Titie | final
rule. As se! forth below. certain current
regulalory provisions will continue to
apply to the origination of loans to
finance the purchase of such homes. and
certain provisions of the new Title ! rule
will not apply to such loans’ origination.
All other provisions of the new final rule
will apply to such loans once they are
originated.

For all property improvement loans.
the effective date of the final rule
revising 24 CFR Part 201 and published
on Oclober 28, 1985 is January 18, 1686,

For manufactured home loans, the
sffective date of the final ruls 1s as
follows:

A. For new manufactured homes
produced on or afler January 15, 100 as
evidenced by the data plate sffized in
each home by its manufacturer, the
effective date of the final rule in its
entirety is January 18, 1963,

B. For new manufsctured homes
produced before January 15 1964 a3
similarly evidenced, but sold under a
wholesale manufacturer’s involce dated
on or after january 15, 1906, the elfective
date of the final rule in ila entirety i»
january 15, 1968,

C. For-a new manufsctured home
produced with a data plate and soid
with & wholesals manufacturer's invoice
tha! are both dated before January 15,
1906, and whoee invoice wholly meets
the requirements of the new Title [ final
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rule, Lhe effective date of the final ruls in
ita entirety is January 18, 1966

D. For a new manufactured homse
produced with a data plste and sold
with & wholessle manufactursr's involce
that are both dated before January 15.
1908, but which has been sold with a
manufacturer's invoice prepared under
current Title | regulations that {s not in
compliance with the requirements of the
new Title | final rule. the effective date
of the final rule is Jenuary 15, 1988,
except compliance with the following
provisions of the new rula will not be
required until july 15, 1968: § § 201.2 (p).
(hh), (i), (kk). and (li); 201.10 (b){1) and
{d)(1) 201.21(b){3): the first sentence of
§ 201.10(b)(¢) and the first sentence of
§ 201.10(d)(4). With respect to the
origination of Title I manufactured
home loans concerning these homes
during the period fanuary 15, 1968
through July 1966, §§ 201.501(i).
201.530(a). 201.1502{1). and 201.1504(a)(2)
of the current Titie I regulstions shall
continue in effect. Thereafter, such new
homes shall only be eligible for Title |
manufactured home loans originated on
or alter July 18, 1988 il their wholesale
manufacturers’ invoices wholly meet the
requirements of the new Tille | final
rule.

Correctioa

In addition to establishing the
effective date and compliance dats
discussed above, this document also
corrects sn error contained in the
October 28, 1965 final rule—

Accordingly. in FR Doc. 85-28302,
appsaring in Lhe October 25 issue of the
Federal Register, the following
correclion is made:

In § 201.21{d}(2). on page 43530. in the
left column. the phrase “and (c)(2)" is
removed.

Daled: January 10. 1008
Grady }. Norris,

Assistant Caneral Counsel for Regulations.
[FR Doc. 86-847 Flled 1-13-86: 8:45 um)
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DEPARTMENT OF THE TREASURY
internal Revenue Service

26 CFR Parts 1, 20, 26, and 602

(7.0, o088}

Incoms Taxes; Quaitfied Conservation
Contributions

AQENCY: Internsl Revenue Service,

Treasury.
ACTOn: Final regulationa.
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SUmMARY: This document contains final
regulations relating to contributions not
in trust of partisl Interests in property
for conservation purposes. Chunges to
the applicabls law made by the
Temporary Tax Provisions. Exlension
and the Tux Keform Act of 1964 are
reflected in this document. These
regulations provide necessary guidsnce
to the public for compliance with the
law and afTect donors and donees of
quslified conservation contributions

DATES: Except as otherwise provided in
§ 1.170A-14(g)(4)!1i), the regulations
apply to contributions made on or aller
December 18, 1960, and are effectiveon
December 18, 1960,

POR FURTHER MFORMATION CONTACT:
Ada 8. Roussc of the Legislation and
Reguiations Division, Office of Chief
Counsel. Internal Revenue Service. 1111
Constitution Avenue. NW.. Washington.
DC 20224 {Attention: CC:LR:T),

Tel: phone 202-566-3287 (not a loli free
call).

SUPPLIMENTAKRY IFORMA TIONK:
Background

On May 23, 1983, the Federal Regisler
(48 FR 22940} published proposed
emendments to the Income Tax
Reguiations (26 CFR Part 1) and Estate
and Gift Tax Kegulations (28 CFR Paris
20 and 25) under sectior., 170{h). 2055
and 2522 of the Internal Revenue Code
of 1854 (Code). The amendments were
proposed to conform the regulations to
section 6 of the Temporary Tax
Provisions. Exlension [Pub. L. 98-341. 96
Stat. 3208). A public hearing was held on
September 15, 1983. Subsequent to the
hearing. secticn 170{h)(5} of the Code
was amended by section 1038{a) of the
Tax Reform Act of 1984 {Pub. L. 96-368.
88 Stat. 1042). On December 10. 1984, the
Service isaued & news relesse {I[R-84-
125) reminding taxpayers claiming
deductions fot donations of
conservation easements that such
deductions are limited to the fair marke!
valuz of the easement at the time of the
contribution. The news release fusther
indicated that if the donation of the
eascment does not decrease the valie of
the pruperty on which the easement i
grented. the {air market value of the
easement. and thus. the deduction. is
Lero.

Alter consideration of all comments
regarding the proposed umendments und
of the revision made by the Tax Relorm
Act of 1984, those smendments urc
adopted as revised by this Treusury
decision.
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Summary of Commeots

Qualified Contribution of Entire Interst
of Donor Other Than Qualified Mineru!
Interest

In response to many commenis
regarding the donation of an entire
interest of the donor other than &
qualified mineral interest. proposed
§ 1.170A-14(b) has been revised 10
provide that section 170{h} will not
disaliow & deduction for & conservation
contribution where the donor has
previously transferred a portion of the
entire interest unless the donor hes
purposefully reduced his interes! before
the contribution {s made, for example.
by traneferring & portion to a related
person in order 1o retain control of more
than & qualified mineral interest.

Access

The final regulations have been
revised 10 clarify the extent of public
sccess required for each type of
qualified conservation contribution
under section 170(h). Thus. in order to
qualify for a deduction under seciion
170(h). donations of property !0 preserve
land areas for outdoor recrestion Ly or
for the education of the generai public.
for the preservatior of a view. for the
preservation of land pursuant to a
governmenal conservation policy. or for
tire preservation of historic structures or
land areas must provide for either
physical or visual access. Examples
have been included 1o ciarify the public
access requirement in specific
circumstances.

Inconsistent Use

Seclion 1.170A-14{e)(2) provides ihat
a deduction will not be allowed if a
contribution would accomplish une of
the enumeruted conservation purposes
but would permit impatrment of other
enumeraled conservation intereals.
However. inconsistent use of 1he
property is permitted if thet use is
necessary for the protection of the
conservalion inlerests that are the
subject of the contribution. Commenters
felt thet the proposed regulations were
not specific enough regarding permitted
inconsistent uses. Therefore, the final
regulations have been revised (o include
exsmples of certain uses that are not
prohibiied il. under the circumstances.
they Jo not impair significunt
cunscrvation interesis. See § 1.170A-
14(e)(2).
Third Purty Mineral Rights

The proposed regulations provided
that the interest in property that is
retained by the donor (and the donor's

successor in interest) must be subject 1o
legally enforceable restrictions that will

$-074999 001 (00X 13-JAN-86-09.3%39)

prevent uses of the retained interest
inconsistent with the conservation
purposes of the donation. in addition,
there was a prohibition against any
method of mining on property that s the
subject of a gift that would be
inconsietent with the conservation
purposes of the donation. Furthermore, &
contribulion was disallowed if at any
time there may be surface mining on the
property.

Many comments were received
requesting relief from this rule because
in many arees of the country, the
mineral rights are not and may never
have been owned by the donor: thus the
donor cannot ensure that a third party
owner of the mineral rights will not
engage (n surface mining on the property
that is the subject of the gift.

Subsequent to publication of the
proposed regulations, section 1035(a) of
the Tax Reform Act of 1984 amended
section 170(h)(5)(B} (relating 10 surface
mining} to provide an exception to the
general rule precluding a deduction for a
conservation contribution if there is any
lkelthood of surface mining occurring at
any time on the property 1o which the
contribution relates. For conservation
contributions made after july 18, 1984,
the general rule with respect to surface
mining will not apply to preclude o
deduction if the surface estate and
mineral inlerests were separaled before
June 13, 1978, remain so separated up to
snd including the time of the gift. and
the probability of surface mining
occurying on the property is so remote as
1o be negligible. Factors that may be
considered in detzrmining if the
probabilily of surface mining is so
remote as 1o be negligible are provided
in the final regulations. ln addition, the
regulations provide that no deduction
for a conservation contribution of the
surface estate is permitted under this
exception If the present owner is related
to the owner of the surface estate at the
time of the gift. Finally, these regulations
clarify that any person may retain the
mineral interest so long as the donor can
guarantee observance of the restrictions
to protect the conservation interests. See
§ 1.170A~14(g)(4) and the sxample
thersunder.

Preservation of Open Space

In general, the statute provides that a
donation of real property (o preserve
open space for conservation purposes
{including farmland and forestland) will
qualify as a deductible contribution if
either of two tesis are met: (1) The
preservation must be pursuant to a
clesrly delineated governmental policy
and mus! yield a significant public
benelit, or (2) the preservation must be
for the scenic enjoyment of the general

F4700 rev. 61485

public and muat yleld s significant
public benefit. In connection with the
firet teat, the final regulstions retain the
“sliding scele” spproach sdopted in the
proposed regulstions which is used to
establish & relationship between the two
requirements. Thus. elthough the
requirements of governmental policy
and public benefit must be met
independently. the more specific the
governmental palicy with respect to a
particular site to be protected, the more
likely the govemmental decision. by
itaelfl. wiii tend to establish the
significani public benefit associated
with the donation.

Commenters felt the regulations did
not sufficiently clarify the standards
under which deductions are allowed for
the preservation of open space. Many of
the commenta received suggested
revisions in the final regulations to
provide donors with procedural “safe
harbors™ (o avoid uncertainty regarding
the deductibility of their donations.
Commentators believed that without
safe harbors, donors either will have to
bear the expense of seeking sdvsnce
rulings. or will risk additional tax
lisbility if their deductions are later
disallowed. Generally. the commenters
suggested the [ollowing:

{1} A declaration by a unit of
government identifying & particular
property as worthy of protection should
meel the clearly delinested
governmental policy test and thus be
sufficient to eliminate the need to meet
the significant public benefit test.

(2) Acceptance of a donation by a unit
of government (federal. state or local) or
a duly constituted commission of such
unlt of government, should establish
both s clesrly delineated governmental
policy and aignificant public benefit.

{3} A aliding scale approach should be
extended to the relationship between
scenic enjoyment of the general public
and significant public benefit. Thus, the
more scenuc the view and the more
people who see 11, the more it tends to
confer a significant public benefit.

(4) The regulations ahould encourage
donations ofhrmhnd for agricultural
uses by expanding references to the
preservsiion of farmland to uses other
than just the preservaiion of farmland
pursuant 1o a state program for flood
prevention and control. See § 1.170A-
14(d)(4)(iv)(B). Comunenters believed the
reference was misleading because it
implied that such is the only use for
which there can be a deductible
donation of farmland.

(5) Acceptance of a donation by &
qualified conservation organization
should be conclusive evidence of
deductibility. Because the Internal



1498

121

Foderal Register / Vo!. 51, No. 8 / Tuesday, January 14, 1986 / Rules and Regulations

Revenue Service lacks the expertise to
make the subjective determ!nstions of
“significant public benefit" and “scenic
enjoyment”, that responaibility should
be delegated to either a private
organization or to another governments!
agency with acknowledged expertise in
this area.

In general, the rules in the proposed
regulations relating to open spsce
easements have been retsined in the
final regulations. However. in response
to the comments, some clarifications
have been made regarding such
easements. First, the fact thet & unit of
government has identified & particuler
property as worthy of protection does
not by itself show the existence of a
clearly delineated governmenial policy,
and thus, the significant public benefit
associated with the donaticn mus! be
independently demonstrated. Second.
when there is & rigorous review cf a
donation by a unit of governinent cr a
duly constituted commission of a unit of
government, the acceptance of &
donation by such unit or comumission cf
government tends to establish the
clearly delineated governmental pclicy.

An example of a rigorous review
process has been included in the final
regulations. The more specific the
governmental policy with respect 10 a
particular site to be protected. the more
likely it is that the governmental
decision to accept the donaiion will
tend, by itself, to establish the
significant public benefit associated
with the donation. A degree of certainty
is available to donors in jurisdictions
that have clearly articulated
preservation policies, but as with xny
subjective test, there must ultimately be
some exercise of judgment end
responsibllity by both donors and
donees. Third, the terms “significant
public benefit” and “scenic enjoyment”
necessarily require a case-by-case
factua) determination and hence cannot
be defined precisely. The list of factors
included st § 1.170A-14(d)($)(iv} with
respect to “significant public benefit”
and § 1.170A-14(d)(4)(ii) with respect to
“scenic enjoyment” are intended to be
llustrative, father than all-inciusive. In
a particular case, other facts and
circumstances may be relevant. Fourth,
the regulationa clarify that farm!land. as
recognized by the statute, is merely a
calegory of open spacs that must meet
either of the two prescribed tests in
order to be a deductible contribution.
Finally, acceptance of a donation by a
qualified organization Is not conclusive
svidence of the deductibility of a
donation. The Internal Revenue Service
has the responsibility for making final
determinations as to the deductibility of
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donations. That responsibility cannot be
dcle&nled to a private organizsalion or to
another governmental agency. althcugh
the Service accords substantial weight
to the determinations of qualified
organizations and governmental
agencies in ita decision-making process.

Donations of Mortgaged Property

Section 170{h)(5) provides that the
conservstion purposes of the donation
must be protected in perpetuity. The
proposed regulations did not specifically
eddress how this requirement applies to
mortgaged property.

In response to comments received, the
fina} regulations clarify that when a
contribution of mortgaged property is
made 1o & qualified organization, the
morigagee must subordinate its rights
under the morigage to the right of the
qualified orjanization 1o enforce the
conservation purposes of the gift in
perpetuity. However, since certain
donees, unaware of this clarification.
accepted (or will have uccepted)
contributions of mortgsged property
prior to February 12, 1886, without
requiring subordination of the
mortgages's rights in the property, s
donor will be aliowed & deduction for
such a contribution provided that the
donor can demonstrate that the
conservation purposes of the gilt are
protected in perpetuity absent
subordination.

Vauluation

Section 1.170A-14(h){3){i) of the final
regulations has been revised to indicate
that increases in the value of any
property owned by the donor or ¢
related person—not just contiguous
property-—resulting from the granting of
& perpetual conservation restriction
must be taken into account in
determining the amount of the
deduction.

Paperwork Reduction Act

The collection of information
requirements contained in these
regulations have been subinitied to the
Office of Management and Budgel in
accordance with the requirements of the
Paperwork Reduction Act of 1080. These
requirements have been approved by
OMB.

Special Analyses

The Commissioner of Internal
Revenue has determinad that this final
rule is not & major rule as defined in
Executive Order 12207 and that a
Regulatory Impact Analysis is therefore
not required. Although a notice of
proposed rulemaking which solicited
public comments was issued. the
Internal Revenue Service concluded
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when the notice was issued that the
regulations are Interpretative and that
the notice and public comment
prucedure requirement of 5 U.S.C. 5§53
did not apply. Accordingly. the finsl
regulations do not constitute regulations
asubject to the Regulatory Flexibility Act
(5 U.S.C. chapter €).

Drafting iaformation

The principa! suthor of these
regulations is Ads S Roussc of the
Legislation and Regulations Division of
the Office of Chief Counsel. Internal
Revenue Service. However. personnel
from other offices of the Internal
Reveriue Service end Treasury
Depariment participated in developing
the regulations. both on matters o1
substance and style.

List of SBubjects
26 CFR 1.61-1—-1.2814

Income taxes. Taxable income.
Deductions. Exempticns.

26 CFA Part 20
Estate taxes.

28 CFR Part 25
Gift taxes.

26 CFR Part 802

Reporting and recordkeeping
requirements.

Adoption of Amendments to ihe
Reguloticns

Accordingly. 26 CFR Parts 1. 20. 25,
and 8% are amended as follows:

PARY \—{AMENDED)

Paregraph 1. The authority for Part 1
continues lo read in part:

Autborily: 28 U.S.C. 7808. * * *

§1.187(s)5 [Amended]

Far. 2. Section 1.187{a}-$ is amended
by adding at the end thereof the
foliowing new sentence: “For the
adjustment to the basis of a structure in
the case of a donation of & qualified
conservation contribution under se:iion
170(h). see § 1.170A-14(k)(3)iir).”

Par. 3. Section 1.170A-7 is amiende! as
followa:

a. The first sentence of paragraph
{blt1){ii) is smended to begin with the
phrase “With respect to contributions
made on or before December 17, 1980,

b. Paragraph (b){1)(ii} is amended by
adding at the end the following new
sentence: “For the deductibility of a
qualified conservation contribution. see
§ 1.170A-14".
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c. A new parsgraph (L)(5) is added
immediately after paragraph (5)(4). as
set forth below.

d. The first senience cf parsgraph (c)
is amended lo begin with the phrase
“Except as provided in § 1.170A -14.".

e. Paragraph (e} s revised as set forth
below.

§ 1.170A-7 Contributions not in trust of
partial interests in property.

(b) Contributions of certain partiol
interests in property for which o
d~ductior is allowed. * * *

(5) Qualified conservotion
contribution. A deduction is ellowed
under section 170 for the value of a
qualified conservation contribution. For
the definition of a qualified conservation
contribution, see § 1.170A-14.

(e) Effective date. This section applies
only to contributions made siter july 31,
1968. The deduction allowable under
§ 1.170A-7(b)(1){ii) shall be avsilable
only for contributions made on or before
December 17, 1880. Except as otherwise
provided in § 1.170A~14(g!(4)(ii}. the
deduction allowable under § 1.170A-
7(b){5} shall be svailable for
contributions made on or after
December 18, 1980.

Par. 4. A new § 1.170A-14 is added
after § 1.170A-13T to read as set forth
below.

§ 1.170A-14 Ousiified conservation
contributions.

(8) Qualified conservation
contributions. A deduction under
section 170 {s generally nct allowed for
8 charitable contribution of any interes:
in property that consiste of less than the
donor’s entire interest in the property
other than certain transfers in trus: (see
§ 1.170A8 relating to charilable
contributions in trust and § 1.170A-7
relating to contributions not in trust of
partial interests in property). However,
& deduction may be allowed under
section 170{f)(3)(B){iii} for the velue c«f a
qualified conservation contribution if
the requirements of this section sre met.
A qualified conservation contribution is
the contribidtion of a qualified real
property interest 1o a quslified
orgsnizstion exclusively for
conservation purposes. To be eligible for
& deduction under this section, the
conservation purpose must be protected
in perpetuily.

(b) Qualified real property interesi—
(1) Entire interest of donor other than
qualified mineral interest. (i) The entire
interest of the donor other than a
qualified mineral interest is a qualified
real property interest. A qualified
mineral interest is the donor's interest in
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subsurface oll, gas, or other minersls
and the right of access to such minerals.

(1) A real property Interest shall not
be treated a3 an entire interest other
than a qualified minersl interest by
reason of section 170(h}{2){A) and this
paragraph (b)(1) if Lie property in which
the donor's intercst exists was divided
prior to the contribution in order to
enable the donor te retain control of
more than a qualified mineral interest or
10 reduce the real property interest
donated. See Treasury regulations
§ 1.170A-7{a}{2)(i). An entire interest in
real property may consist of an
undivided interest in the property. But
see section 170(h){5)(A) and the
regulations thereunder (relating 1o the
requirement that the conservation
purpose which ls the subject ot the
donation must be protected in
perpetuity}. Minor {nterests, such as
rights-of-way. that will not interfere
wilh the conservation purposes of the
donation, may be transferred prior to the
conservation contribution without
affecting the treatment of s property
interest a3 a qualified real property
Interest under this paragraph (b){1).

(2) Perpetual conservation restriction.
A perpetual conservation restriction is a
qualified real property interest. A
“perpetual conservalion restriction™ is a
restriction granted in perpetuity on the
use which may be made of real
property—including, an easement or
other inierest in real property that under
stafe law has attributes similar 1o an
easement (e.g.. a restrictive covennant
or equitable servitude). For purposes of
this section, the terms “easement”,
“conservation restriction”, and
“perpetual conservation restriction”
have the same meaning. The deflnition
of “perpetual conservation restriction”
under this paragraph {b}(3) is not
intended to preclude the deductibility of
» donation of affirmative rights to use &
land or water ares under § 1.170A-
13{d}(2). Any rights reserved by the
donor in the donation of a perpetual
conservation restriction must conform to
the requirements of this section. See e.g.,
paragraph (d)(4)(ii), (d)(8}{1). (e)(3). an
(8)(4) of this section.

(c) Qualified organization—{1)
Eligible donee. Ta be considered an
sligible dones under this section, an
organization must be a qualified
organization, have a commitment to
protect the conservation purposes of the
donation, and have the resources to
enforce the restrictions. A conservation
group organized or opersted primarily or
substantially for one of the conservation
purposes specified in section
170{h}(4)(A) wili be considered to have
the commitment required by the
preceding sentence. A qualified
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organization need not set sside funds to
snforce the restrictions that are the
subject of the contribution. For purposes
of thia section, the term “qualified
organization” means:

{1} A governmental unit described in
section 170(b)(1)(A)(v):

(1) An orgarization described in
section 170(b}(1}{A){vi).

{1i1) A charitable organization
described in section 801(c)(3) that meets
the public support test of section
508(a)(2):

(iv) A charitable organization
described In section 501(c)(3} that meets
the requirements of section 509(a){3) and
is controlled by an orgenization
deascribed in psragraphs (c)(1) (i), (ii). or
(ifi) of this section.

{2) Transfers by donee. A deduction
shall be allowed for a contribution
under this section only if in the
instrument of conveyance the donor
prohibits the donee from subsequently
transferring the easement (or. in the
case of a remainder interest or the
reservation of a qualified mineral
interest, the property), whether or not
for consideration, unless the donee
organization, ss s condition of the
subsequent transfer, requires that the
conservalion purposes which the
contribution was originally intended to
advance continue 10 be carried out.
More. ver, subsequent transfers must be
restricted to organizations qualifying. at
the time of the subsequent transfer, as
un eligible donee under paragraph (c)(1}
of this section. When a later unexpected
change in the conditions surrounding the
property that is the subject of a donation
under paragraph (b)1). {2}, or (3) of this
section makes tmpossible or impractical
the continued use of the property for
conservation purposes, the requirement
of this paragraph will be met if the
property is sold or exchanged sad sny
proceeds are used by the donee
organization Iln & manner consistent
with the conservation purposes of the
original contribution. In the case of &
donation under paragraph (b)(3) of this
ssction to which the preceding sentence
applies. see also parsgraph (g){5){1i) of
this section.

(d) Conservation purposes—{1) In
general. For purposes of section 170(h)
snd this section. the term “conservation
purposes’” means—

(1) The preservation of land areas for
outdoor recreation by, or the education
of. the general public, within the
mesning of paragraph (d){2) of this
section,

{1i) The protection of s relatively
natural habltat of fish, wildlife, or
planis. or similar ecosystem, within the
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meaning of paragraph {d)(3) of this
section,

(ill) The preservation of certsin open
space (including farmland and forest
land) within the meaning of paragraph
(d)(4) of this section, or

(iv) The preservation of a kistorically
important land area or a certified
historic structure, within the meaning of
paragraph (d)(S} of this section.

(2} Recreation or sducation—{1} In
general. The donation of & quallfied real
property interest to preserve land areas
for the outdoor recreation of the general
public or for the education of the general
public will meel the conservation
purposes test of this section. Thus,
conservation purposes would include.
for example. the preservation of & water
area for the use of the public for boating
or fishing. or & nature or hiking trail for
the use of the public.

(ii) Access. The preservation of land
areas for recreation or education will
not meet the test of this section unless
the recreation or education is for the
substantial and regular use of the
general public.

(3) Protecison of environmenital
system-—ii’ In ger.eral. The donation of
a qualific.: real property interest 10
grolecl a significant relatively naturel

abitat in which a fish. wildlife. or plant
community, or similar ecosystem
normally lives will meet the
conservation purposes test of this
section. The fact that the habiiat or
environment has been altered to some
sxtent by human activity will not result
in a deduction being denled under this
section If the fish, wildlife, or plants
continue o exist there in o relatively
natural state. For example, the
preservation of a lake formed by a man-
made dam or a salt pond formed by »
man-made dike would meet the
conservation purposes test If the lake or
pond were a nsture feeding ares for a
wildiife community that included rare,
endangered, or threatened native
species.

(i) Significant habitat or ecosystem.
Significant babitats and ecosystems
include, but ars not limited to, habitsts
for rare, endangered, or threatened
species of animal, fish, or plants: natural
areas thal represent high quallty
examples of a terrestrial community or
aquatic community, such as islsnds that
are undev: loped or not intsnsely
developed where the coastal scosystem
is relatively intact; and natural sress
which are included in, or which
contribute to, the ecological viabliliy of
a local, state. or national park, nature
preserve, wildlife refuge, wilderness
ares, or other similar conservation area.

(iii) Access. Limitations on public
sccess 10 property that is the subject of
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a donation under this paragraph (d){3)
shsll not render the donation
nondeductible. For example. s
restriction on sll public sccess o the
habitat of a threatened native anima)
species protected by a donation under
this paragraph (u){3) would not cause
the donation to be nondeductible.

{4) Preservation of open space—{l) In
general. The donation of & qualified real
property interest to preserve open space
{including farmland and forest land) will
meet the conservation purposes test of
this section If such preservation is—

(A) Pursuant to & clesrly delineated
Federal, state, or local governmental
conservation policy and will yleld s
significant public benefit, or

(B) For the scenic enjoyment of the
general public and will yield &
significant public benefit.

An open space easement donated on or
after December 18, 1680, must meet the

requirements of section 170(h) in order

to be deductible.

-{il) Scenic enjoyment—{A) Factors. A
conlribution made for the preservation
of open space may be for the scenic
enjoyment of the general public.
Preservation of land may be for the
scenlc enfoyment of the general public if
development of the property would
unpair the acenic character of the local
rural or urban landscape or would
interfere with a scenic panorama that
can be enjoyed from a park, nature
preserve, road, waterbody. trall, or
historic structure or land area, and such
area or transportation way is open to, or
utilized by, the public. "Scenic
enjoyment” will be evaluaied by
considering all pertinent facts and
circumsiances germane to the
contribution. Reglonal variations in
lopography, geology, biology. and
cultursl and economic conditions
require flexibility in the application of
this test, but do not lessen the burden on
the taxpayer to demonstrate the scenic
characteristics of a donation under this
peragraph. The spplication of &
particular objective factor in to help
define a view a3 “scenic" in one setting
may in fact be entirely Inappropriate in
another setting. Among the factors tc be
considered are:

(1) The compatibility of the land use
with other land in the vicinity:

(2) The degree of contrast and variety
provided by the visual scene:

{3) The openness of the land {which
would be a more significant factor an
wban or densely populated setting or in
s heavily wooded ares);

(#) Relief from urban closeness:

{5) The harmonious variety of shapes
and textures;
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(8) The degree to which the land use
maintaing the scale and character of the
urban lsndscape to preserve open space.
visusl enjoyment. and sunlight for the
surroundirg area:

(7} The consistency of the proposed
scenic view with 8 methodical state
scenic Identification program. such as &
state landscape inventory; sand

{8) The consistency of the proposed
scenic view with s regivnal or local
landacape inventory made pursuant ic a
sufficlenily rigorous review process,
especially if the donation is endorsed by
an appropriste staie or local
governmental agency

(B} Access. To satisfy the requirement
of acenic enjoyment by the general
public. visual {rather than physical)
access to or across the property by the
general public is sufficient. Under the
terrs of an open space easement on
scenic property. the entire property need
not be visible to the public for a
donaiion to qualify under this section,
although the public benefit from the
donation may be insulficient to qualify
for u deduction if only s small portion of
the property is visible to the public.

(Itl} Covernmental conservation
policy—{A) In generul. The requirement
that the preservation of open space “e
pursuant to & cleariy delineated Federa).
stale. or local governmental policy is
intended 1o protect the types of property
identified by representatives of the
general public as worthy of preservation
or censervation. A general declaration
of conservation gosls by s single official
or legislative body is not sufficient.
However. s governmental conservation
policy need not be s certification
program that identifies particular lots or
amal] parcels of individually owned
property. This requirement will be met
by donations that further a specific.
identified conservation project. such as
the preservation of land within a state
or local landmark district that is locally
recogmized as being tignificant to that
district; the preservation of & wild or
scenic river, the preservation of
farmiand pursusni 1o u state program for
flood prevention and control: or the
protection of the scenic. ecological. or
historic character of land that is
contiguous 1o. or an integral pari of. the
surroundings of existing recreation or
conservation sites. For example. the
donation of a perpetual conservation
restriction to a qualified organization
pursuant to & formal resolution or
certificaticn by a locel governmental
agency established under state law
specilicalty identifying the subject
properly as worthy of protection for
conservation purposes will meet the
requirement of this paragraph. A
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program nced not be funded to satisfy
this requirement, but the program must
involve & significant commitment by the
government with respect to the
conservation project. Por example, a
governmental program according
preferential tax assessment or
prelerential zoning for certain property
deemed worthy of protection for
conservation purposes would constitute
s significant commitment by the
government.

{B) Effect of occeptonce by
governmental agency. Acceptance of an
easement by an agency of the Federsl
Government or by an agency of & state
or local government {or by a
commission, authority. or similar body
duly constituted by the state or local
government and acling on behalf of the
staie or local government) tends to
establish the requisite clearly delineated
governmental policy. although such
acceptance, without more, Iz not
sufficient. The more rigorous the review
process by the governmenta! agency, the
more the acceptance of the easement
tends 1o establish the requisite clearly
delineated governmental policy. For
example, in a state where the legislature
has established an Environments! Truat
10 accep! gifts o the state which meet
certain conservation purposes angd lo
submil the gifta to & review that requires
the approval of the state’s highest
officials. acceptance of a gift by the
Trust tends to establish the requisite
clearly delineated governmental policy.
However, if the Trust merely accepts
such gifts without s review process. the
requisite clearly delineated
governmental policy s not established.

(C) Access. A limitstion on public
sccess to property subject 10 a donation
under this paragraph (d)(4)}{ii{) shall not
render the deduction . ondeduclible
unless the conservation purpose of the
donation would be undermined or
frustrated without public access. For
example. a donation pursuant to a
governmentas! policy to protect the
scenic character of land near s river
requires visual access to the same
exicnt as would a donation under
purugraph {d}(4)(if} of this section.

(iv) Significant public benefit—(A)
Factors. All contributions made for the
preservalion of open spaca must yield a
significant public benefit. Public benefit
will be evaluaied by considering sl
pertinent facts and circumstaices
germane to the contribution. Factors
germane to the evaluation of public
benefit from one contribution may be
irrelevant in delermining public benefit
from another contribution. No single
factor will necessarily be determinative.
Among the factors 1o be considered are:
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(1) The uniqueness of the property to
the area;

(2) The Intansity of land davelopment
in the vicinity of the property (both
existing development and foresecable
trends of development);

(3} The consistency of the proposed
open space use with public programs
{whether Federal, state or local) for
conservation in the region. including
programas for outdoor recreation.
frrigation or water supply protection,
water quality maintenance or
enhancement. flood prevention and
control, erosion control, shoreline
protection, and protection of land sreas
included in. or related to. a govemnment
approved master plan or land
management ares;

(¢) The consistency of the proposed
open space use wilh existing private
conservation programs in the area, ay
evidenced by other land, prolected by
sasement or fee ownership by
organizations referred to in § 1.170A-
14(c)(1). in close proximity to the
property;:

{5) The likelihood that development of
the property would lead to or contribute
to degradation of the scenic, natural, or
hisloric character of the area;

(6) The opportunity for the general
public to use the property or to
appreciate its scenic values;

(7] The importance of the property in
preserving & iocal or regional landscape
or resource that attracts tourism or
commerce lo the area;

{8) The likelihood that the donee will
scquire equally desirable and valuable
substitute property or property rights;

() The cost 10 the donee of enforcing
the terms of the conservation restriction;

(10) The population density in the
area of the property: and

{11) The consistency of the proposed
open space use with a legislatively
mandated program identifying particular
parcels of land for future protection.

(B} Hiustrotions. The preservation of
an ordinary tract of land would not in
and of itself yield a significant public
benefit, but the preservation of ordinary
land areas in conjunction with other
factors that demonstrate significant
public benefit or the preservation of &
unique land area for public employment
would yleld a significant public benefit.
For example, the preservation of a
var nt downtown lot would not by itself
yield a significant public benefit. but the
preservation of the downtown lot as &
public garden would, absent
countervailing factors, yield s significant
public benefit. The following are other
examples of contributions which would,
absent countervailing factors, yleld a
significant public benefit: The
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preservation of farmland pursuant to a
state program for flood prevention and
control: the preservation of a uniqué
naturel land formation for the
enjoyment of the general public: the
preservation of woodland along s public
highway pursusnt to a government
program to preserve the appeasrance of
the aree 30 a3 to maintain the scenic
view from the highwasy; and the
preservation of a stretch of undeveloped

roperty located between 8 public

ghway and the ocean in order to
maintain the scenic ocean view from the
highway.

(v) Limitation. A deduction will not be
allowed for the preservation of open
space under section 170(h}(4)(A)(1ii). if
the terms of the essement permit a
degree of (ntrusion or futese
development that would interfere with
the essential scenic quality of the land
or with the governmental conservation
policy that is being furthered by the
donaiion. See § 1.170A~14{e)(2) for rules
relating to inconsistent use.

{vl) Relationship of requirementa—(A)
Cleaily delineated governmentol policy
and significant public benefit. Although
the requirements of "dutl( delinesled
governmental policy™ and “significant
public benefit” must be mat
independently. for purposes of this
section the two requirements may also
be related. The more specific the
governmental policy with respect to the
particular aite to be protected, the more
likely the governmenta} decision. by
{tself, will tend 10 establish the
significant public benefit associated
with the donation. For example. while a
slatule in State X permitting preferential
asseenment for farmland is, by
definition. governmental policy. it is
distinguishable from a s state statute,
sccompanied by appropriations. naming
the X River as & valuable resource and
articulating the legialative policy that
the X River arid the relatively natural
quality of its surrounding be protected.
On these facts, an open space easement
on farmlend in State X would have to
demonstrate additional factors io
establish "significant public benefit.”
The specificity of the legislative
mandate to protect the X River,
however, would by ltself tend 0
eslablish the significant public benefit
ascocdated with an open space easement
on land fronting the X River.

(B) Scenic anjoyment and significant
public benefit. With respect to the
relsuonship betwesn the requirements
of “scenic enjoyment” and “significant
public benefiL" since the degrees of
scenic enjoyment offered by a variety of
open spece easements are subjective
and riot as easlly delineated as are
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increasingly specific levels of Secretary of the Treaswry as being of the emount of sccess permitted by the
governmenta! policy. the significant historic significance to the distric'. terms of the zasement which are

public benefit of prese 8 scenic A “structure” for purposss of this established by the donor, rather than the
view must be independently established  yecijon means any structure, whether or  &mount of access actually provided by
in all cases. the donee organization. However. If the

(C) Dorations may satisfy more than
one tast. In some cases, open space
sasements mldy be both for scenic
enjoyment and pursuant to a clearly
delineated govemnmental policy. For
example, the preservation of & particular
scenic view identified as part of a scenic
landscape inventory by a rigorous
govarnmental review process will meet
the tests of both paragraphs (d}{4)(i){A)}
and (d){4){i){B) of this section.

(8} Historic preservation—{i) In
general. The donation of & qualified real
Empeny {nterest to preserve an

istorically lmportant land area or 2
certified historic structure will meet the
conservation purposes test of this
section. When restrictions to preserve 2
building or land area within a registered
historic district permit future
development on the site, a deduction
will be allowed under this section only if
the terms of the restrictions require that
such development conform with
appropriate local. state, or Federal
standards for construction or
rehabilitation within the district. See
also, § 1.170A-14{h)(3){ii).

(ii) Historically importont Jond area.
The term “historically important land
area” includes:

(A) An independently significant land
area including any relsted historic
resources (for example, an
archaeological site or a Civil War
battlefield with related monuments,
bridges. cannons, or houses) that meets
the National Register Criteris for
Evaluation in 36 CFR 80.4 (Pub. L. 89~
865, 80 Stal. 915);

{(B) Apy land ares within a registered
historic district including any Luildings
on the land ares tha! can ressonably be
considered as contributing to the
significance of the district; and

(C) Any land ares {including related
historic resources) adjacent to a
property listed individually in the
Nationa) Register of Historic Places {but
not within a vegistered historic district)
in a case where the physical or
environmental festures of the land area
contributs lrhthl historic or cultursl
in ty of the property.

m&mﬁodphzwic structure. The
term “certified historic structure.” for

urposes of this section, means uny
gul]dhu. structurs or land area which
fo—

{A) Listed in the National Register, or

(B) Located In & reglstered historic
district {as defined in section 48(g)(3)(B))
and is certified by the Secretary of the
Interior (pursuant to 38 CFR 67.4) to the
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pot it ls depreciable. Accordingly
easements on privale residences may
qualify under this section. In addition. &
structure would be considered to be a
certified historic structure if it were
certified either at the tims tha tra.sfer
was made or at the due date (including
extensions) for filing the donor's returmn
for the taxable year ln which the
contribution was made.

{lv) Access. (A) In order for o
conservation contribulion described in
section 170(b){4)(A)(Iv) and this
paragraph (d)(5) to be deductible, some
visual public access 1o the donated
property s required. In Lhe case of an
kistorically important Jand area, the
enlire property need not be visible to the
public for s donation to qualify under
this section. However, the public benefit
from the donation may be insufficient to
qualify for a deduction if only & small
portion of the propsriy Is so visible.
Where the historic land ares or cerufied
historic structure which is the subject of
the donation is not visible from a public
way (e.g.. the structure i3 hidden from
view by & wall or shrubbery, the
structure {s too far from the public way.
or Interior characteristics and (eatures
of the structure are the subject of the
cusement), the terms of the easement
must be such that the general public is
given the opportunity on a regular basis
to view ' ¢« haracteristics and features
of the property which are preserved by
the easement lo the exient consistent
with the nature and condition of the
pruperty.

(B} Factors to be considered in
delermining the type and amount of
public access required under paragraph
(d)[5){iv}(A} of this section include the
bistorical significance of ths donated
property, the nature of the features that
are the subject of the easement, the
remotieness or accessibilily of the site of
the donated property, the possibility of
physical hazards to the rubltc visiting
the property (for example. an
unoccupied structure in e dilapidated
condition), the extent to which public
sccess would be an unressonable
intrusion on any privacy inlerests of
individuals living on the property. the
degree 1o which public sccess would
impair the preservation Interests which
are the subject of the donation, and the
svailabllity of opportunities for the
public to view the property by means
otber than visits to the site.

(C) The amount of access afforded the
public by the donation of an easement
shall be determined with refarence to
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donor is sware of any facts indicating
that the amount of sccess that the donee
organization will provide is significantly
less than the amount of access permitted
under the terms of the easement. then
the amount of access afforded the public
siiall be determined with reference to
this lesser smount.

{v) Examples. The provisions of
paragraph (d){S){iv) of this section may
be illustrated Yy the following examples:

Example (1). A .od his family ve in &
house in « cenified historic district in the
State of X. The entire house. including 11s
interior, has architoctura! features
represerting classic Victonsn period
architecture. A donaies an extanior and
fnterior easement on the property 1o a
qualified organization but conlinues 10 hive in
the Eouse with his family. A's house 1s
surrounded by a high stone wall which
obscures the public's view of it from the
suwel. Pursuant (o thy terms of the sasement,
the house niay be opened to the public from
10:00 s.m. 10 400 p..a. on nne Surdiy in May
and one Sunday in November each year for
bouse and garden tours. These louss are 1o be
under the supervision of the donee and open
to membery of the genersl publiz upon
psyment of & emall fee. In addition, under the
terms of the sasement the donee
organization is given the right lo photograph
he intenior and exterior of '8 house and
distribute such phologrsphs to magagines.
newsleiters, ur other publicly available
publications. The terms of the easement also
permit persons affiliated with educational
organizations. professional architeciural
associalions. and hutorical societies 10 make
an aproiniment through the donee
ofganization (o study the property. The donor
is not aware of any fucts indicating thal the
public access to be provided by the donee
organization will be significantly less than
thal permitied by the terms of the sasemen:.
The 2 opportunities for public visits per year.
when combined witk the ability of the
feneral public to view the architeciural
characteristics and features that are the
subject of Lhe susemeni throvgh photographs.
the opportunity for scholsrly study of the
peoperiy. and the fact that the house is used
88 oh occupied residence. will enable the
danation o satisly the requirement of public
access.

Example (2). B owns an unoccupied
farmhouse built in the 1860°s and located on |
;opony that is adjacent v & Civil War

tilsfield. During the Civil War the
farmhouse was used as quariers for Unio..
troops. The battlefield 1 visited yeur round
by the genersl public. The condition of the
farmhouse is such thai the safety of visitors
will roi ba jeopardized and opening it 1o the
public will nol result 1n significant
detetioration. The farmbhouse is not visible
from the battlefield or any public way. It 13
accensible only by way of s private road
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owned by B. B donatas s conservation

ea on the farmh 1o 8 qualified
organization. The terms of the sasament
provide that the dones organtzation tuay
open the propesty [via B's road) to the
general public on four wewier.ds sach year
from 8:30 a.mn. 10 4.00 p.m. The donation does
not meet the public sccess requirement
because the farmhouse is safs. unoccupied.
and easily accessible 10 the geners! public
who have come to the site 10 vialt Civi War
historic land sreas (and related rercurces).
but will anly be open to the public on four
weekends each year. Howaver, Lhe donation
would meet the public access requirement f
the terma of the sssement permiited the
donee organizalion to open the property to
the public every ather weekend during the
vear and the dona. is not aware of any lacts
indicating tha! the donee organization will
provide significantly less access then thai
permilled.

(e) Exclusively for conservation
purposes. (1) In general. To meel the
requirements of this section. a donation
must be exclusively for conservation
purposes. See paragrsphs (c)(1) and
(8)(1) through (g){8)(ii) of this section. A
deduction will not be denied under this
section when incidental benefit inures to
the donor merely as a result of
conservation restrictions limiting the
uses to which the donor's property may
be pul.

(2} Incousistent use. Excepl as
provided in paragraph (1)(4) of this
section. a deduction will not be allowed
if the contribution would accomplish
one of the enumersted conservation
purposes but would permit destruction
of other significant conservation
interests. For example, the preservation
of farmland pursuant 1o a State program
for flood prevention and control would
not qualify under paragraph (d)(4) of this
section if under the terms of the
contribution s significant naturally
occurring ecosystem could be injured or
destroyed by the use of pesticides in the
operation of the farm. However, this
requirement is not intended to prohibit
uses of the property. such as seisciive
timber harvesting or salective farming If,
under the circumstances. those usea do
not impair significant conservation
interests. !

(3) Inconsistent use permitted. A use
that is destructive of conservation
interests will be permitted only (f such
use is necessary for the protection of the
conservation Literests that are the
subject of the contribution. For example.
a deduction for the donation of an
easement to preserve an archacological
site that is listed on the Nationa!
Register of Historic Places will aot be
disallowed If site excavation consistent
with sound archaeological practices
may impair & scenic view of which the
land is & part. A donor may coniinus 8
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pre-existing use of the that
does not conflict with the conservation
ses of the gift.

{f) Examples. The provisions of this
aseclion relsting to conservation
purposes may bae iliustrated by the
{ollowing examples.

Example (1). Btate B conlains msny large
truct forests that are desireble recreation and
scanic areas for the general public. The
forests’ scanic values sitract millions of
people to the Stale. However, due 0 the
lacrsasing intensity of land development ia
State 8. the continued existencs of foresiland
parcals greater than 48 scres is threatened. |
@ ants a perpetual sasemant oa & 100-acre
percal of forestland that Is part of one of the
State’s scenic areas 10 a qualifying
organization. The sasement imposes
testrictions on the use of the parcel for the
purpose of mainlaining its scenic values. The
restrictions include a requirement that the
parcel be mainiained forever as open space
devoted exclusively to conservation purpoees
and wildlifs protection. and thai there be no
comnmercial. indusurial. residential. or other
developmeni use of such parcel. The law of
Stale § recognises a limited public right to
enter privale land, particularly for
recreations! pursults, unless such land is
posted of the landownaer objects. The
easement specifically restricts the landownaer
from posting the parcal. or from objecting.
thersby maintaining public access to the
parcal according to Lhe custom of the Stats.
I's parcal provides the appoctunity for the
public to enjoy the use of the property and
appreciate its scenic valuas. Accordingly. I's
Gonation qualifies for a deduction under this
section.

Example (2). A qualified conservation
organization owns Gr lnfesass
nature pressrve. Greenacre conlains s high
quality sxample af & 1all grass prairis
scosystem. Farmacre. an opersting farm.
sdjoins G andiss patible bulfer
to the nature preserve. Canversion of
Fsrmacre 0 & more intense use. such as o
bousing development, would sdversely affect
the inued use of Gr as & pature
preserve because of human traffic genersted
by the developesent. The ownar of Farmacre
donales an sasement preventing any future
development on Farmacrs 1o the qualified
conservation organization for conservation
purposes. Norma! agricultural uses will be
sllowed on Parmacre. A y. the
donation qualifies for a deduction under
section.

Example (3). H owns Crosnacre. s 800-acrs
parcsl of woodland. rolling pesture. and
orchards on the crest of a mountain. All of
Greenacre ls clesrly visible from & nearby
nstional park. Becauss of the surict
enfor of an applicabls zoning plan. the
highes! and best use of Greenacre ls as &
subdivision of 40-scre tracta. H wishes 10
donata a scenic sasement o Greenacre to a
qualifying conservation arganization, but H
would like to reserve the right 1o subdivide
Greenacre into B0-scre parcels with 0o more
thas one slagle-{lamily bome aliowabla on

of the view. Accordingly. no deduction would
be allowable under this section

Example (¢} Assume ths same facts as in
example (3). axcapt thet nol all of Greenacre
Is viaible from the park and the deed of
sssamant aliows for limited cluster
deavsiopmaent of no more than Ave nine-scre
clusters (with four bouses on sach cluster)
located In arvsa generelly not visible from the
national park and subject to site and building
plau approva] by the donse organization in
ordat 1o preserve the sconic view brom the
park. The donoe and tha dones have already
ideatiiied silcs whare limited cluster
deveiopment would not be vialbi: from the

& oe would nol tzpair the view. Owaers of

omes in the clusters will oot have any rights

with respact to the swroun, Greenacre
property that are not siso avallable to the
gsneral public. Accordingly, the donation
qualifies for o deduction under this secti

Example (3). In order 1o protect State 8's
declining open spacs thal is sulted for
agricuiture] use from Increusing development
pressurs that has lod 10 1 marked decline in
such open space. the Le gislature of State 8
passed s statute authorinng the purchase of
“agriculturs’ land development rights™ on
open scrvags. Agricultural land development
tights sliow the State to place agricultural
preservation restrictions on land designated
a3 worthy of protection (n order to presarve
open space and farm resources. Agricultural
preservation restricticas prohibit or limit
conatruction or placement of buildings except
thuse used for agricultural purposes or
dwellings used for family living by the farmer
and bis family sod smployses: removal of
miners! substences in uny manner that
adversaly affects the laod's agriculturs)
polanuial or other uses detrimental to
retention of the land for agricultural use.
Money has beea appropriated for this
program and some landowners have in fact
sold thelr “agricultuwal land development
rights™ Lo Siate 8. K owns und operstes s
small deiry [arm (n State S localed in an ares
designated by the Legislature as worthy
protection. K desires to preserve his farm for
agricultursl purposes in perpetuity. Rather
than seliing the development rights to State 8.
K grants to s Qualified orgssization an
agriculiural preservation restriction on his
propesty in Lhe form of a conservation
sssazest K reserves (o himsell, his beirs and
assigna the rght to manage the farm
conslstenl with sound agricultural and
management practices. The preservation of
K's land is pursuant to ¢ clearly delinsated
governmen al policy of open spacs
avallatde for agricuitural use, will yleld &
significant public benefli by preserving open
spece against increaslng development
prossures.

(8) Enforceable iri perpetuity.—{1) In
generul. In the case of any donation
under this section, any interest in the
property reiained by the donor (and the
donor's successors o interest) must be
subject to legally enforcesble
restrictiona (lor example, by recordation
In the land records of the jurisdiction in
which the property is located) that will
prevent uses of the retained (niarest
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inconsistent with the vation
purposes of the donation. In the cases of
a contribution of a remainder interest,
the contribution will not qualify 1if the
tenants. whether they are tenants for life
ot a term of years. can use the property
In & manner that diminishes the
conservation values which are intended
to be protected by the contribution.

(2) Protection of a conservuotion
Pputposs in case of donation of property
subject to a mortgage. In the case of
~onservation contributions made after
February 13, 1966, no deducion will be
permitied under this section for an
interest in property which is subject to a
mortgage unless the mortgagee
subordinates its rights in the property to
the right of the qualified orgar.ization to
enforce the consarvation purposes of the
gift in perpetuity. For conservation
contributions made prior t¢ Cebruary 12,
1966, the requirement of section 170
(h)(S)(A) is satisfied in the case of
mortgaged property (with respect to
which the mortgages has not
subordinated its rights) only if the donor
can demonstrate that the consarvation
purposs is protected in perpetuity
withcut subordination of the
mortgagee's rights.

(3) Remote future event. A deduction
shall not be disallowed under section
170(f)(3)(B)(iii) and this section merely

use the interest which passes to. or
is vested in. the donee organization may
be defeated by the performance of some
act or the happening of soma event, if on
the date of the gift it appears that the
possibility that such act or sevent will
occur is 80 remote as to be negligibla.
See paragraph (s) of § 1.170A-1. For
exampls, a state’s statutory requirement
that use restrictions must be rerecorded
every 30 years to remain enforceable
shall not, by itself, render an easement
nonperpetual.

(4) Retention of qualified mineral
interest—{l) In general. Excert as
o provided in parsgraph
(g)(4)(11} of this section, the requirements
of this section are not met and no
deduction shall be allowed in the case
of & contributjon of any Interest whea
thers is a retantion by any person of &
qualified mineral Interest (as defined (n
paragraph (b)(1)(i) of this section) if at
any time thers may be extractions or
removal of minerals by any surfacs
mining method. Moreovet, in the case of
a qualified minsral interest gift, the
requirement that the conservation
purposes be protected in perpetuity is
not satisfied if any method of mining
that is {uconslstant with the particular
conservation purposes of & contribution
is permitted at any time. See also
§ 1.170A~-14{e)(2}. However, a deductdon
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under this section will not be denied in
the case of certain methods of mining
that may have limited, localized impact
on the real property but thal are not
trremediably destructive of significant
conservation nterests. For example. a
deduction will not be denied (n a cass
whers production facilities are
concufad or compatible with existing
topography and landscape and when
sur{ace alterstion is to be restored 1o its
original state.

{1) Exception for quolified
conservation contributions ofter July
1964. (A) A contribution made sfier July
18, 1984, of a qualified real property
interest described in section 170(h)(2)(A}
shall not be disqualified under the first
sentence of paragraph (g)(4)(i) of this
section |f the following requirements are
satisfied.

(1) The ownaership of the surface
eatate and mineral interest were
separsted before June 13, 1976, and
remain so separated up (o and including
the time of the contribution.

(2) The present owner of the minera)
interest {s not a person whose
relationship to the ownar of the surface
estate Is described at the time of the
cantribution in section 287(b) of section
707(b), and

(3) The probability of extraction or
removal of minerals by any surface
wining method is 80 remote as to be
negligible.

Whether the probability of extraction
or removal of minerals by swface
mining is s0 remote as to be negligible is
a question of fact and is to be made on &
case by case basis. Ralevant factors to
be considered in determining If the
probability of extraction or removal of
minerals by surface mining is 30 remote
as (0 be negligible include: Geological,
geophysical or economic dsta showing
the absencs of mineral reserves on the
property, or the lack of commercial
feasibility at the time of the contribution
of surface mining the mineral interest.

{B) If the ownership of the surface
estate and mineral interest first became
separsted after June 12, 1976, no
deduction is permitted for a contribution
under this section unless surface mining
on the property is completaly prohibited.

{ili} Examples. The provisions of
paragraph (g)(4)(i) and (1) of this section
may be iliustrated by the following
examples:

Exampla. (1) K owns 8,000 acres of
bottomland bardwood proparty along s major
watsrshed system in the southern part of the
United States. Agencies within the
Departmant of the lnlsrior heve determined
that southern bottomland hardwoods are &
repidly resource and & critical
myumlh because of the Intense
pressure to cut the trees and convert the land
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to agricultural use. These agencies have
further detsrmined (and have Indicated in
correspondence wilh K) that bottomland
hardwoods provide & superb habitat for
numerous species and play sn important role
in conirolling floods and purifying rivers. K
donates to a qualified organization his entire
interes! ia this property other than his
Interast in the gas and oil deposits that have
been identifed under K's property. K
covenanis 6nd can ensure thet. sithough
driiling for gas and oil on the property may
bave soine lamporary localized impact an the
res! property, the drilling will not interfere
with Lhe oversll conservation purpose of the
#ifL which s 1o protect the unique
battomland hardwood ecosystem.
Accordingly. the doastion quaiifies for a
deduction under this saction.

Example (2). Assume the same facts a8 in
example (1). excapt that in 1979, K sells the
minara] interest 10 A, an unrelated person. In
an urm's-length transaction. subject lo a
recorded prohibitior. on the removal of any
minscals by any surface mining method and a
recorded prohiblition against any mining
technique that will harm the botiomland
Bardwood scosystern. Alter the sale to A. K
donates a qualified real property interest to 8
qualified organization to protect the
bottomland hardwood ecosystem. Since st
the tma of the transier. surface mining and
any mining technique that will harm the
botiomland hardwood ecosystem are
completely prohibited. the donation qualifies
for & deduction under this section.

(S) Protection of conservation purpose
where taxpayer reserves certain rights.
{1} Documentation. In the case of a
donation made after February 13. 1986,
of any Gualified reai property interest
when the donor reserves rights the
exercise of which may impair the
conservation interests associated with
the property. for & deduction to be
allowable under this section the donor
must make available to the donee, prior
to the time the donation is made,
documentation sufficient to establish the
condition of the property at the time of
the gift.

Such documentation is designed to
protect the conaervation interests
associsted with the property, which
although protected in perpetuity by the
sasement. could be adversely affected
by the exercise of the reserved rights.
Such documentation may include:

{A) Thie appropriate survey maps from
the United Stales Geological Survey.
showing the property line and other
contiguous or nearby protected areas:

(B) A map of the ares drawn to scale
showing all existing man-made
improvements or incursions (such &s
roads, bulldings. fences, or gravel pits),
vegetation and identification of flora
and fauna (includiry. for example. rare
apecias locations. Jnimal breeding and
roosting aress, and migratic.1 routes).
land use history {including present uses
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and recent past disturbances). and
distinct natural features (such as large
trees and aquatic areas);

(C} An aerial photograph of the
property at an appropriate scale tsken
aa close as possible 1o the date the
donation is made: and

{D) On-site photographs taker !
appropriate locations on the property. If
the terms of the donation contain
restrictions with regard to a particular
natursl resource ::L prolected. such as
water quality or air quality, the
condition of the resource at or nea the
time of the gift must be established. The
documentation, including the maps and
photographs. must be accompanied by a
statement signed by tha donor and a
represeniative of the donee claarly
referencing the documentation and in
substance saying “This naturs!
resources inventory is an accurate
representation of [the protected
property] at the time of the transfer.”.

(i) Donee s right to inspection and
legal remedies. In the case of any
donation referred to in paragraph
{8)(8)(i) of this section, the donor must
agree to notify the donee. in writing.
before exercising any reserved right. e g.
the right 10 extract certain minerals
which may have an adverse impac! on
the conservation interests associated
with the qualified real property interest.
The terms of the donation mus! provide
a right of the donee to enter the property
at reasonable times for the purpose of
inspection the property to determine If
there is compliance with the terms of the
donation. Additionally. the terms of the
donation must provide a right of the
donee to enforce the conservation
restrictions by appropriate legs!
proceedings. including but not limited to.
the right to require the restoration of the
property lo its condition al the time of
the donation.

{8) Extinguishment. (1} In general. If &
subsequent unexpected change in the
conditions surrounding the property that
is the subject of 8 donation under this
paragraph can make impossible or
impractical the continued use of the
property for ccnservalion purposes, the
conservation purpose can nonetheless
be treated as protected in perpetuity if
the restrictions are extinguished by
judicial proceeding and all of the
donee’s proceeds {determined under
paragraph (8){6)(ii) of this sectionj from
4 subsequent sale or exchange of the
property are used by the donee
orgenization in a manner consistent
with the conservation purposes of the
origina! contributioa.

{ii} Proceeds. In case of a donation
made after February 13, 1984, for a
deduction to be allowed under this
section, at the time of the gift the donor
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mus! agree thet the donation of the
perpetual conscrvation restriction gives
rise to & property right. immediately
vested in the donee organization, with a
fair market value that Is at least equal to
the proportionate value that the
perpetual conservation restriction st the
time of the gift, bears 1o the value of the
property as & whole at that time. See

§ 1.170A-14{h){3)(iii) relating to the
allocation of basis. For purposes of this
paragraph (g)(8)(ii). that proportionate
value of the donee’s property rights shall
remain constant. Accordingly, when a
change in conditions give rise to the
extinguishment of a perpetual
canservation restriction under
paragraph (g){6)(i) of this section. the
donee organization, on a subsequent
sale. exchange. or involuntary
conversion of the subject property. must
be entitled to a portion of the proceeds
st least equal 10 that proportionate
value of the perpetual conservation
restriction, unless state law provides
that the donar is entitled to the full
proceeds from the conversion without
regard to the terms of the prior perpetual
conservation restriclion.

(h} Valuation—{1) Entire interest of
donor other than qualified minero/
interest. The value of the contribution
under section 170 in the case of &
contribution of s taxpayer’s entire
Interest in property other than s
qualified mineral interust is the {air
market value of the surface rights in the
property contributed. The value of the
contribution shall be computed without
regard to the mineral rights. See
paragraph (h)(4). example (1), of this
section.

(2) Remainder interest in real
property. In the case of a contribution of
any remainder interest in real property.
section 170(1)(4) provides that in
determining the value of such interest
for purposes of section 170, deprecistion
and depletion of such property shall be
taken Into account. See § 1.170A-12. In
the case of the contribution of a
remainder interest for conservation
purposes, the current fair market value
of the property {against which the
limitations of § 1.17A-12 are applied)
must take info account any pre-existing
or contemporaneously recorded rights
limiting. for conservation purposes. the
use to which the subject property may
be put.

(3) Perpetual conservation
sestriction—{1) In ganeral. The value of
the contribution under section 170 in the
case of a charitable contribution of &
perpetual conservation restriction is the
{sir market value of the perpetual
conservation restriction st the time of
the contribution. See § 1.170A-7(c). If
there is & substantial record of sales of
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easements compsrable to the donsted
easement (such as purchases pursuant
{o a governmental program), the fair
market value of the donated easement is
based on the sales prices of such
comparable easements. If no substantial
record of inarket-place sales is availabie
to use as & meaningful or valid
comparison. as a general rule (but not
necessarily in all cases) the fair marke!
value of 8 perpetual conservation
restriction {s equal to the difference
between the fair market value of the
property it encumbers before the
granting of the restriction and the fair
market value of the encumbered
property after the granting of the
restriction. The amount of the deduction
in the case of a charitable contribution
of a perpetual conservation restriction
covering & portion of the contiguous
property owned by a donor and the
donor's family (as defined in section
267(c)(4)) ia the difference between the
fair marke! value of the entire
contiguous parcel of property before and
after the granting of the restriction. If the
granting of a perpetusl conservation
restriction after January 14, 1986. has the
effect of increasing the value of any
other property owned by the donor or a
related person. the amount of the
deduction for the conservation
contribution shall be reduced by the
amount of the increase in the value of
the other property, whether or nol such
property {3 contiguoue. If, as a result of
the donation of & perpetual conservation
restriction, the donor or a related person
receives. or can reasonably expect to
receive, financial or economic benefits
that are grester than those that will
inure to the genera! public from the
transier, no deduction is sllowable
under this section. However, if the
donor or a related person recsives. or
can reasonably expect to receive. a
financial or economic benefit that is
substantial, but it is clearly shown that
the benefit is less than the amount of the
transfer, then a deduction under this
section is allowable for the excess of the
amount trans{erred over the amount of
tbe financial or economic benefit
received or reasonably expected to be
received by the donor or the related
person. For purposes of this paragraph
(h)(3)((1). related person shall have the
same meaning as in either section 287(b)
or section 707(b}. (See example {10} of
paragraph (h)(4) of thia section.)

(Ul) Foir market value of property
before and after restriction. if before
and sfter valuation is used, the fair
market value of the property before
contribution of the conservation
restriction must take into sccount not
only the current use of the property but
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also an objective assessment of how
immediate or remote the likelihood is
that the property. absent the restriction.
would in fact be developed. as well as
any effect from zo! . conservation. or
historic preservation laws thal alresdy
restrict the property's potentisl highest
and best use. Further, there may be
instances where the grant of &
conservation restriction may have no
material effect on the value of the
property or may In fact serve to
enbance, rather than reduce, the value
of property. In such Instances no
deduction would be sllowatie. In the
case of a conservation restriction that
aliows for any development. however
limited, on the property o be protected.
the fair make! value of the property after
contribution of the restriction must take
into account the effect of the
development. In the case of &
conservation easement such ss an
easement on a certified historic
structure, the fair market value of the
property after contribution of the
restriction must take into account the
amount of access permitted by the terms
of the sasement. Additionally. if before
and after valuation is used, an appraisal
of the property after contributlion of the
restriction must take into account the
sffect of restrictions that will result in a
reduction of the potential fair market
value represented by highest and best
use but will. nevertheless, permit uses of
the property that will increase its fair
market value above that represenited by
the property's current use. The value of
a perpetus] conservation restriction
shall not be reduced by reason of the
sxistence of restrictions on transfer
designed solely to ensure that the
conservation restriction will be
dedicated to conservation purposes. See
§ 1.170A-14 (c)(3).

(Ui) Allocation of basis. In the case of
the donation of a qualified rea) property
interest for conservation purposes, the
basis of the property retained by the
donor must be adjusted by the
elimination of that part of the tota! basis
of the property thal is properly allocable
to the qualified rea) property interest
granted. The amount of the basis that is
sllocable to the qualified rea! property
interest shall bear the same ratio 1o the
total basis of the property as the fair
market value of the qualified real
property interest bears 1o the falr market
value of the property before the granting
of the qualified real property interest.
When a taxpayer donates to &
qualifying conservation orgenization sn
sasement OB & structure with respect to
which deductions are taken for
depreciation, the reduction required by
this paragraph (h){3)(li) in the basis of
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the property retained by the taxpayer
must be allocated between the structure
and the underlying land.

{4} Examples. Tge provisions of this
section may be illustrated by the
following examples. In examples
{llustrating the value or deductlbility of
donationa. the applicabie restrictions
and limitations of § 1.170A-4, with
respect to reduction in amount of
charitable contributions of certain
apprecisted property, and § 1.170A-8,
with respect to limitations on chariteble
deductions by individuals. must also be
taken inio account.

Exampla (1). A owns Coldacre, » property
sdjacent (0 & state park. A wants 1o donate
Goldacre to the state 10 be used as part of the
park, but A wants to reserve a qualified
mineral interest (n the property. to exploit
currently and to devise at death. The {air
market value of the surface rights in Coldecrs
is 200,000 and the [air market value of the
minersl rights in §100.000. In order to ensure
that the quality of the park will nol be
degraded. restrictions mus! be tmposed on
the right to extract the minerals tha! reduce
the fair markel value of the mineral rights to
$80.000. Under this sectlon, the valus of the
contribution Is $200,000 (the valus of the
surfsce rights).

Example (2). 1n 1984 B, who is 62. donates a
remainder interest in Cresnacre to a
Qualifying organization for conservation
purposes. Creenacrs is a tract of 200 acres of
undeveloped woodland tha! is valued at
$200.000 a! its highest and best use. Under
§ 1.170A-12(b). the valus of & remainder
intsrest in real property following one lifs Is
determined under § 28.2512-8 of the Giflt Tax
Regulstions. (See § 25.2512-9 with respect to
the valuation of annuilies. life estates, terms
for years. remainders. and reversions
transferred after Decamber 31. 1970 and
bafore Decembar 1. 1083. Witk respect 1o the
valustion of annuitles, life estates, terms for
ysars. remainders. and reversions ransferred
before january 1. 1971, see TD. 8334, 23 FR
804, November 15. 1058 as amended by T.D.
7077, 35 FR 15404, Decamber 4. 1070).
Accordingly. the value of the remainder
interest, and thus the amount sligible for an
incomes tax deduction under sections 170({). is
$35.960 ($200.000 X .27900).

Example (3). Assume the same facts o3 in
sxample (2). except that Greenacre is B's 200-
acre estats with a homa built during the
colonial period. Bome of the acreage around
the home is cleared; the balance of
Creenacre. except for access roads. is
wooded and undeveloped. See section
170(N(3)(B)(i). However. B would like
Creenacre 10 be maintained in its current
otate after his death. so he dunates o
remainder interest In Gresnacre 10 a
qualifying orgsnlization for conservation
purposss pursuat lo section 170 (N(3)(B)(iii)
and (h){2)(B). At the time of the gifi the land
has a valus of 200,000 and the bouss bas &
vslue of $100,000. The value of the remasinder
interest, and thus the amount ellgible for an
income tax deduction under section 170(f). is
computed pursuant to § 1.170A-12 Ses
§ 1.170A-12(b)(3).
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Exampls (4). Assume Lhe same facts es in
exumple (2). excapt that at age 82 instesd of
donating & remainder interest B donates an
sasement in Greenacre 10 8 qualifying
organization for conservstion purposes The
falt market value of Creenacre sfier the
donation is reduced 1o $110.000. Accordingly,
the valus of the sasement. and thus the
amaunt ehigible for a deduction under section
170(1). s 980,000 ($200.000 less $110.000}

Eca.niple (5) Assume the same facts o3 in
example (4). and sssume that Lhree years
later. at age 85. B decides 1o donate s
remainder interest in Greenacre to a
qualifying organixstion for conservation
purposes. Incressing real estate values in the
ares hsve raised the fair market value of
Greenacre {subject to the ensement] 10
$130.000. Aczordingly. the value of the
remainder interast. and thus the amouni
sligibie for a deduction under section 170(f).
is $41.£39 ($130.000 x 32000)

Ecumple (8). Assume the same facts o in
sxample {Z). excapt thai at the time of the
doralion of & resainder interest in
Gryenscre. B also dona'es an easement to &
diflerent qualilying rrganization for
conservation purposes. Based on all the facts
snd circumstancos. the value of the easement
is determined (0 L.~ $100.000. Therefors. the
valus of the property alter the easement 1s
$300.000 and the value of the remainder
interest. and thus the amount sligible for
deduction under saction 170((). is $27.008
(8100000 x .27908).

Exaunple (7). C owns Greenacre. & 200-acre
ealate contsining a house built during the
coionial peried. Al its highest and best use.
for bonie development, the fair marke! value
of Creeaacre is $300.000. C donates an
sasemen! (lo mainlain the house and Creen
acre in Lheir current stale) to & qualifying
organization for conservalion purposes. The
lair marke! value of Creenacre after the
donation is reduced to $125.000. Accordingly.
the value of the easement and the amount
sligible for a deduction under section 170(0) is
$175.000 |$300.000 less $125.000)

Example (8). Asaume the same facts as in
example {7) and sssume that three years
later. C decides 10 donate & remainder
interest in Cresnacre to a qualifying
organization {or conservation purposes
Increasing reai astate values in the ures huve
raised the fatr market value of Greenacre to
$180.000. Assume that because of the
perpetual essement prohibiting any
development of the land. the value of the
house is $120.000 and the value of the land 1s
880.000. The value of the remainder interes:.
and thus the amount eligible for an income
tax deduction under section 170(1). is
computed pursusn? 10 § 1.170A-12. See
§ 1.170A-12(b)(3).

Example (9). D awns property with a busis
of $20.000 and & fair marke! value of $80.000.
D donates to & qualilying organization an
easement for conservetion purposes that 1s
determinad under this section to have s fair
market value of $60.000. The amount of basis
allocable 10 the easement is $15.000 {$80.000/
$80.000 = $15.000/$20.000). Aceordingly. the
basis of the property is reduced 10 $5.000
(820,000 minus $18.000).
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Example (10). E owns 10 one-acrs lots that
are currently woods and parkland. The fair
market value of esch of E's lots is $15.000 and
the basis of each lot s $3.000. E grants 1o the
county s perpetusl essement for conservation
purposes 10 use and maintain eighi of the
acres as & public park and 10 restrict any
future development on those eight scres. As &
result of the restrictions. the value of the
eighi acres is reduced to $1.000 an acre.
However, by perpetually restricting
development on this portion of the land. E
has ensured that the two rema scres will
ulways be bordered by parkiand. thus
increasing their fair market value to $22 500
each. If the eight acres represanted ali ol £'s
land. the fair market value of the easermant
would be $112.000, an amount equa! to the
fair market value of the land belore the
granting of the easement
(8 x $15.000 = $120.000) minus the fair marke!
value of the sncumbered land afier the
granting of the sasement (8 $1.000 ~ $8.000).
However, use the essement oaly covered
a portion of the deduction under section 170
is reduced to $97.000 ($150.000-$53.000). that
is. the difference between the fair inarket
value of the enlire tract of land before
{8150.000) and after ({8 x $1.000) + (2 x
$22.500)) the granting of the sasement.

Example (11). Assume the same [acts a3 in
example (10). Since the sasement covers a
portion of E's land. only the basis of that
portion is adjusted. Therelore. the amount of
basis sllocable 10 the sasement is §22.400
({8 x $3.000} x {$112.000/$120.000)).
Accordingly. the basis of the sight acres
encumbered by the Is reduced to
$1.800 ($£24.000-$22.400). or $200 for each acre.
The basis of the two remalining scres 14 not
affected by the donation.

Example (12). F owns end uses as
prof | offices & two-building that lies
within a registered historic district Fs
building is an oulstanding example of period
architecture with s lsir market valve of
$125.000. Restricted to its current use. which
is the highest and best use of the properiy
without making changes 10 the [acade. the
building and lot would have s [air markel
value of $100.000. of which $80.000 would be
allocable to the bullding and $20.000 woud be
allocable 1o the lot. F's basis in the property
is £50,000. of which $40.000 is aliocable to the
building snd $10.000 is allocable 10 the lol. r™s
neighborhood is a mix or residential and
commercial uses. and it is possible that F (or
unother owner) could enlarge the building for
more exlensive commercisl use. which is its
highes und best use. Howevar. this would
require changes to the facade. F would like to
donale (o a qualifying preservalinn
orgunization and easement restric'ing any
changes 10 the facade snd promissing 10
maintain the facade in perpetuity. the
donulion would qualify for & deduction under
this section. The {air marke! value of the
casement is $25.000 (the fair market value of
the property belore the easement. $125.000.
minus the {air market value of the property
sfier the $100.000). A 10
§ 1.170A-14{h}{3)(iii). the basis aliocable io0
the easement is $10.000 and the basis of the
underlying property (building and lot) is
reduced 10 $40.000.

(i} Substontiotion requirement. i »
taxpayer makes s qualified conservation

§-074999 002N 0I1X1)-JAN-86-09.34:2)

contribution and claims & deduction, the
taxpayer must maintain written records of
the fair market value of the underlying
property before and after the donation and
the conservation purpose furthered by the
donation and lucE informalion shal! be
stated in the taxpayer's Income tax return il
required by the return or fta instructions. See
als0 § 1.170A-13T[c) (relating to
substantistion requir for In
excess of $3.000 for charitable contributions
made afler 1984), and section 8650 (relating o
additions to tax in the case of valuation
overstatements).

(j) Effective date. Excapt as otherwise
provided In § 1.170A~14(g){4)(il). this section
applies only to contributions made on or sfter
December 18 1960.

PART 20—{ AMENDED)

Par. 5. The authority for Part 20
continues to read in part:

Autbority: 26 US.C. 7805, * * *

Par. & Paragraph (e)(2) of § 20.2055-2
is amended as follows:

a. The sixth sentence of paragraph
{2i(2)(i) is revised 1o read: “However.
except as provided in paragraphs (e)(2)
(it} {iii), and (iv) of this section, for
purposes of this subdivision s charitable
contribulion of an interest In property
net in trust where the decedent transfers
some specific rights to one party and
transfers other substantial rights to
another party will not be considered o
contsibution of an undivided portion of
the decedent's entire interest in
property.”.

b. The eight sentence of paragraph
()(2)(i) la revised to read: “A bequest to
chartiy made on or befors Decamber 17,
1860. of an open space essement in
gross in perpetuity shall be considered
the transfer to charity of an undivided
portion of the decedent's entire interest
in the property.”.

c. Paragraphs {e)(2)(iv). (e)(2)(v). and
(e}{2)(vi) and redesignated (e)(2)(v),
{e)(2)(vi), and (e}(2)(vii), respectively.

d. A new paragraph (e)(2)(iv) is
{nserted after paragraph {e){2)(iii} to
read as set forth below.

§ 20.2085-2 Transters not sxclusively for
charttable purposss.

ded

(e) Limitations applicable to
decedents dying aofter December 31,
1969. % *

(2} Deductible interests. * * *

{iv)Qualified conservation
contribution. The charitable interest is a
qualified conservation contribution. For

Autbority: 26 US.C 7808 * * *

Par. 8. Paragraph (c)(2) of
§ 25.2522{c}—3 is amended as follows:

a. The sixth sentence of paragraph
(c){2){i) is revised to read: “However,
except as provided in paragraphs
(e}(2)(11). {1i1). and (iv) of this section, for
purposes of thia subdivision of
charitable contribution of an Interest in
property not in trust where the decedent
transfers some specific rights 10 one
party and ransfers other substantial
rights to another party will not be
considered & contribution of a undivided
portion of the decedent's entire interest
in property.”.

b. The eight sentence of paragraph
{€){2)(i) is revised 10 read: “A bequest to
charity made on or before December 17,
1960. of open space easement in gross in
perpetuity shall be considered the
transfer o charity of an undivided
portion of the decedent’s entire interest
in property.”.

¢ Paragraphs {c){2){iv}. (c}{2)(v), and
{€)(2){vi) are redesignated (c)(2){v).
(cM2){vi). and (c)(2}(viii}. respectively.

d. A new paragraph (c}(2)(iv} is
Inserted after paragraph (c)(2)(iil). 1o
read as set forth below.

§ 28.2622(c)-3  Transters not exciusively
for charitable, etc., purpcees in the case of
9ifts made atter July 31, 1969.

{c) Transfers of partial interest in
property.

{2) Deductible interest. * * *

(iv) Qualified Conservation
Contribution. The charitable interest is a
qualified conservation contribution. For
the definition of a qualified conservation
contribution. see § 1.170A-14.

PART £02—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 8. The suthority for Part 802
continues to read in part:

Authority: 26 US.C. 7808, * * *

Par. 10. Section 6062.101(c) {s amended
by inserting in the appropriate place in
the table “§ 1.170A-14 . . . 1545-0763".
Roscoe L. Egger, jr.,

C joner of Internal Ravenve.

the definition of s qualified conservation
contribution. see § 1.170A-14
PART 25—{ AMENDED)

Par. 7. The authority for Part 25
continues {0 read in part:

F4700 rev. 6-14-85

Approved: December 20. 1085.
Ronald A Peariman,
Asaisiant Secreiary of the Trecsury.
{FR Doc. 88-727 Filed 1-13-46& 845 am)
SRLIE COOE iM0-0+-40
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Ydate¥

YaddressV¥
Dear ¥name¥

The Land Trust Exchange suggested that I contact you
regarding your easement program. Until recently, I worked
for The Trust For Public Land (TPL) as Field Representative
in their Land Trust Program for the Southeastern United
States. Currently I am working on a master's thesis on the
subject of "How A Select Group of Non-Profit Land Conserva-
tion Organizations Have Responded to New Congressional
Definitions of Open Space."

Attached you will find a simple questionnaire regarding
your easement program. Please take a minute to fill this
out, attach a copy of any material relevant to particular
easement or easement programs (board policy or written
criteria; governmental legislation, programs, or policy;
etc.) and return in the envelope provided. Results of this
questionnaire and any follow-up research will be shared

with you.

Land conservation has been given an eXtremely powerful and
useful tool by Congress in it's decision to allow charita-
ble tax deductions for conservation purposes (especially
the expansion of those purposes in 1980 to include open
space). Our task as conservation professionals is to plan
and implement strong easement programs under the recently
releaseq IRS Regulations concerning "Qualified Conservation
Contributions." Hopefully, your experience and knowledge
gained will lead us in that direction.

Thank you for your time and cooperation!

Sincerely,

Bob Allen

Note: If you have any questions, please call me collect at
the number above or call and leave a message at (615)
974-5227 or (615) 974-4620.




Vofganizationv

QUESTIONNAIRE

1. When was your easement program first established?
2. Does the law in your state provide statutory
authority for conservation easements?

Yes No

3. Are there any problems with your state's legisla-
tion (or common law decisions) that affect your
easement program?

Yes No

(if yes, describe briefly)
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4. Did your organization acquire scenic easements
prior to 19762
Yes No
If yes, what steps did you take to define scenic
quality?

{mark one or more)

(a) scenic inventory (local, state, regional,
federal)

(b) part of a Federal, state, or local
conservation program

(c) consistent with local plans or policies

(d) endorsed or certified by a governmental
body

(e) others (list)

(Please comment on any of the above in more detail).

5. After the Tax Reform Act of 1976 was passed (and
prior to 1980) which of the conservation purposes
were used by your program?

‘[mark one or more from IRC K170 (f) (3) (B) (1976)):]
(a) " (i) the preservation of land areas for
public outdoor recreation or education, or

scenic enjoyment;"

(b) " (ii) the preservation of historically
important land areas or structures; or,

(c) "(iii) the preservation of natural
environmental systems"
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6.'Since the Tax Treatment Extension Act of 1980
(P.L. 96-5411), have any of your easements been for:
(one or more)

(a) preservation of land for recreation or education
of the general public

(b) the protection of habitat or ecosystems

(c) open space easements

(d) preservation of historically important land or a
certified structure

7. What percentage of your easements were scenic

easements prior to 1976?

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

8. What percentage of your easements were "scenic

easements" prior to 19802

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

9. What percentage of your easements have been open
space easements since 19807?

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

10, Did the Temporary Treasury Regulations issued

in 1983 cause your programs problem(s) with:
(one or more)

(a) public access

(b) third party mineral rights
(c) inconsistent use

(d) definition of open space

(e) others (list)
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11. Which one caused your program(s) the most
problems:
(a) (b) (c) (d) (e)

12, What steps did you take to address these
problems?

(list briefly)

13. For open space easements, how does your organi-
zation address the "scenic enjoyment" test?:

(one or more)
(a) compatibility with other land uses

(b) contrast, variety, openness, maintenance of
scale and character of visual scene

(c) visual relief from urban closeness

(d) consistent with landscape inventory or
other objective assessment

(e) to protect the viewshed of a park, nature
preserve, historical land or certified
structures

(f) to protect the viewshed along an officially
designated scenic corridor

(g) other(s) [list]
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14. For open space easements, how does your organi-
zation address the "clearly delineated governmental
conservation policy" test?:

(one or more)

(a)

(b)

(c)

(d)

(e)

(£)

(9)

|
|

a strong local or state conservation
policy, as part of a regulatory scheme or
funded program

a site specific certification program

preservation of land within a historic
landmark program

protection of areas adjacent to existing
conservation sites

general policy goals of an elected body
formed under state law

acceptance contingent upon formal
resolution of a local agency established
under state law

other(s) [list]

15. For scenic easements, are you more concerned

‘with:

(a)

(b)
(c)

the number of people likely to see the
vitw, or

the quality of the view

other (comment)
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16. How does your organization address the "public

benefit"

test?

(choose one or more)

(a)
(b)

(c)

(d)

(e)

(£)

(g)

(h)

(1)
(3)
(k)

(1)

uniqueness of property to the area

intensity of land development in the area
(present or future)

consistency with Federal, state, or local
conservation policy

likelihood that development would destroy
natural, scenic, or historical character

consistency with existing private
conservation program

opportunity of the public to use the
property or otherwise appreciate its value

preserving a landscape or natural resource
that attracts tourism or commerce to the
area

likelihood of organization acquiring
equally valuable property

cost of enforcing the restrictions
pcpulation density

consistency with other legislatively
mandated conservation programs

other(s) [ please list ]
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17. How does your organization address the rela-
tionship of these tests?
(Describe briefly)

18. Since 1980, have you taken any extra steps to
qualify/quantify the easements in your program?

(Comment Briefly, including comments on the effec-
tiveness of that effort, the need to do so, etc.;
attach copies of relevant material: copies of
governmental policy, new legislation, checklists,
etc.)

19. Do you anticipate that the Final Treasury
Requlations released on Jan. 14, 1986, will cause
your organization any problems with planning or
implementing your program?

Yes No

(If yes, briefly describe.)
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20. Who is the main contact in your organization to

answer any further questions regarding this ques-
tionnaire, if needed?

(please print)

Name Address

Phone #:
( ) (h)

( ) (o)

Name of person completing questionnaire (if
different) :

21. Other comments/ thoughts/ ideas generated in
response to this questionnaire, would be greatly
appreciated and useful. Thanks!
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STATE ORGANIZATION ORG. PROGRAM
‘ FOUNDED BEGAN
CALIFORNIA
Robert Berncr 1980 1980

Executive Director

Marin Agricultural Land Trust
P. O. BOX 809

Point Reyes Station, CA. 94956

Trust For Public Land * *
82 Second Street
San Francisco, CA. 94105

COLORADO

Herman Allmaras 1980 1981
Director

Mesa County Land Conservancy

3544 East One Half RA.

Palisade, CO. 81526

CONNECTICUT

Mrs. Edith Schade 1961
President

Great Meadows Conservation Trust
400 Hartford Avenue
Wethersfield, CT. 06033

Ralph Gcoéno, Jr. 1954
Executive Director
Housatonic Valley Assoc.
P. 0. BOX 515

Kent, CT. 06757

Graham Thompson 1968 1980
Director

Litchfield Conservation Trust
Chestnut Hill Road

Litchfield, CT. 06759

Philip G. James, 1975 1975
President

Windham Land Trust

P. 0. ROX 33

Pomfret Center, CT. 06095

ACRES UNDER
FASEMENT

2340 acres

90 acres

22 acres

205 acres

37 acres

160 acres
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STATE ORGANIZATION ORG. PROGRAM
. FOUNDED RBEGAN
DELAWARE
Michael Riska 1964 1975

Executive Director

Delaware Nature Education Society
P. 0. BOX 7000

Hockessin, DE., 19707

DISTRICT OF COLUMBIA

Edward Thompson, Jr. * 1981
General Counsel

The American Farmland Trust

1717 Massachusetts Ave.,N.W.
Washington, D.C. 20036

MAINE
William Locke 1984
Clerk
Harpswell Hertige Trust
High Head Farm
South Harpswell, ME. 04079
Bruce Jacobson 1970 1970
Executive Director
Maine Coast Heritage Trust
P. O. BOX 426
Northeast Harbor, ME. 04662
Joseph Gray 1970
|President
Mid-Coast Audubon of Maine
P. O. BOX 862
Rockland, ME. 04841
MASSACHUSETTS

C. D. Putnam -
Barnstable Conservation Foundaticn
265 Baxter Neck Road

Marston, Mills, MA. 02648

Elizabeth Bell 1961 1962
Executive Director

Essex County Greenbelt Assoc.

82 Eastern Ave

Essex, MA. 01929

ACRF.S UNDER
EASEMENT

9 acres

2 acres

479 acres

54 acres

952 acres



STATE

ORGANIZATION

MONTANA

William Dunham,

Executive Director
Montana Land Reliance

P. O. BOX 355

Helena, Mt. 59624

NEW HAMPSHIRE

Alan A. Smith
President

ORG.
FOUMNDED

1978

1968

PROGCRAM
BEGAN

1978

1968

Chocorua Land Conservation Foundation

Chocorua, N.H.

Meade Cadoct

03817

Harris Center for
Conservation Education

Kings Highway
Hancock, N. .

NORTH CAROLINA

David Bland, Es
President

03449

g.

1970

1982

Triangle Land Conservancy

P. O. BOX 13031

Research Triangle, N.C. 27709

PENNSYLVANIA

VERMONT

,David Froehlich
Executive Direc

Wissahickon vValley Watershed Association

12 Morris Road
Ambler, PA. 190

Richard W. Carb
Executive Direc

tor

02

in,
tor

1957

1977

Ottauquechee T.and Trust

39 Central Stre
Woodstock, VT.

et
05091

1983

1978

ACRES UNDER
FASEMENT

38020 acres

4600 acres

150 acres

5 acres

32 acres

6012 acres
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STATE ORGANIZATION CRG.
. FOUNDED
WASHINGTON
Robert Myhr 1979
Executive Director
San Juan Preservation Trust
Route #1 -- Box 2114
Lopez, WA, 98261
WYOMING

Jean Hocker 1980
Executive Director

Jackson Hole Land Trust

P. 0. BOX 2897

Jackson, WY. £3001

PROGRAM ACRES UNDER
BEGAN EASEMENT
1979 553 acres
1980 2303 acres

* The Trust for Public Land (CA.) and The American Farmland
Trust (D.C.) are national organizations and hence are not
listed in the 1985-86 Directory of Local and Regional Land
Conservation Organizations, the source of the founding date

and number of acres under easement.

* Source of program date--from surveys
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[N.B, The AFT Board of Directors must approve every real estate
transaction, including conservation easement donations. These
are the criteria that the Board and staff use to evaluate such
donations,)

In the case of every conservation easement donation, all ot
the following criteria must be satisfied,

a., Agricultural Assessment

(1) A substantial proportion of the property must be
in actual agricultural production or be capable of producing an
economic return from agricultural use, either by itself or as
part of a larger operation,

(a) Rgricultural oproduction wmay include the
raising of crops, pasturage or grazing of animals, and the har-
vesting of timber (only if in conjunction with other agricultural
operations).

: (b) Agricultural capability shall be determined
by the size of the parcel and the quality of its soils in com-
parison with other parcels in actual farm use in its vicinity,

(2) R substantial proportion of the property must be
tillable and be composed of prime or productive soils in SCS
Classes I-111; wust be officially designated as “farmland of
statewide or local importancej* or, in the case of grazing and
torestland, wust be certified by local government officials as
significant to local agriculture.

(3) For purposes of deterainining what proportion of a
property is “substantial® under the foregoing tests, the {fol-
lowing factors may be considered:

{a) Important characteristics of the property
other than its agricultural capacity, including value as wildlife
habitat and scenic value.

(b) Conservation management of the tand, inclu-
+ding the dedication of marginal soils to grazing and forest uses,
installation and maintenance of soil conservation isprovements on
tillable land, crop rotation systems and overall conservation
management that improve the long-term productivity and agricul -
tural capacity of the property.

(4) Property aust be located in a viable agricultural
region where --

(a) Adjacent settlement patterns, including anti-
cipated or planned development, are compatible with continued
agricultural use of the property, and

(b) Agricultural support systems (suppliers,
services, markets, etc.) are stable or expanding,
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b. Public Policy Assessment

(1) In every case, agricultural use of the property
shall not contravene established public land use policies, inclu-
ding planning and zoning, except where a state policy favoring
conservation of ‘the property supercedes local policy that does
not faver conservation, Where there is a question as to the
intent of such established policies, the governmental officials
who are responsible for administration of the policy shall be
consulted for a determination or the resolution of conflicting
pelicies.

(2) In cases where the easement donor has expressed an
intention to claim a tax deduction for a “qualified conservation
contribution,” the following tests must be satisfied:

(a) The property must be identified in a local
governmental comprehensive or master land use plan, zoning ordi-
nance or other officially~adopted policy document as located
within a district, zoning classification or other officially-
designated area where local public policy calls for agriculture
to remain the predominant use of land; or

(b) In the absence of such a local plan or other
policy document, the property must possess the characteristics
(soils, productivity, location, etc.) of agricultural land that
state governmental policy deems worthy of conservation in farm
use. This may be demonstrated by --

(1) Eligiblity of the property for a govern-
mental purchase of development rights program; or

(2) Eligibility of the property for inclu-
sion within an agricultural district where farming operations
enjoy legal protections or qualify for benefits not generally
available to all farmers or landowners, and the landowner has
taken steps to enroll the property in such a district; or

g (3) The property is encompassed by a state
agricultural developwent plan or subject to an executive order or
legislative resolution favoring the conservation of agricultural
land, and is receiving agricultural use valuation for purposes of
taxation. :

(4) Qualification of the property under some
other expression of official state governmental conservation
policy, not necessarily limited to agricultural use (may include
wildlife habitat, scenery, open space, etc.), which the state
and/or local government has made an official commitment to pro-
mote, administer or enforce. Such a commitment may be demon-
strated by the appropriation of funds or other evidence of
expenditure (including revenue foregone and dedication of
personnel) in pursuit of the policy objective.

APPROVED BY THE AFT BOARD 1-21-B¢4
ABVIO 6F EdeABl M TEAUS

2
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DELAWARE NATURE EDUCATION SOCIETY LAND ACQUISITION POLICY

To guide the DNES in decisions to acquire and manage lands in
furtherance of DNES purposes - environmental education and pre-
servation of representative natural areas in Delaware. This policy
does not prescribe management practices; rather for each property
managed by DNES an individual management plan will be developed.

I. Gifts of Land

Gifts of defined natural areas and other parcels of land that
conform to the guidelines detailed below will be encouraged.

A. Defined Natural Area Parcels

1.

2.

Geographic limitation - Parcels must be located in
Delaware.

Acceptable restrictions - It is preferred that the
parcels be without restrictions, but appropriate
deed restrictions or other conditions compatible
with natural area preservation are acceptable.
Endowment - An endowment is not reqguired, but one
will be sought. The endowment principal would

be determined by: (a) the size of tract, (b) the
class of area - wetlands, uplands, geological site,
etc., and (c¢) the extent of the land management
required.

Management or disposition - (a) Parcels without

an endowment will be managed for a short term and
transferred to the state Office of Nature Preserves
as soon as feasible. (b) Parcels with an endow-
ment may be managed for a long term.

B. Other Land Parcels
Class 1 - Parcel possesses high natural area potential

1.
2.

" Geographic limitation - Parcels must be located in

Delaware.

Acceptable restrictions - It is preferred that
parcels not have prior restrictions, but any
restrictions existing will be reviewed for com-
patibility with natural area preservation principles
on a case-by-case basis; incompatible restrictions
are unacceptable.

Endowment - An endowment is not required but one
will be sought. If an endowment is not available,

a contribution will be sought from the donor to
offset the expenses of temporarily holding the land.
Management or disposition - (a) Parcels without an
endowment will be managed for a short term and sold,
if necessary at less than fair market value, or
otherwise transferred to an appropriate public
agency as soon as feasible; the proceeds of the sale
will be used for the Delaware Nature Education




JNES Land Acquisiticn Policy 2.

II.

Society Natural Areas Acquisition Program.
(b) Parcels with an endowment will be managed
for a long term.

Class 2 - Parcel has low natural area potential (these
are termed conversion or trade lands)

1. Geographic limitations - The parcel may be located
anywhere in the United States.

2. Acceptable restrictions - A parcel must not have
any restrictions that would interfere with its sale.

3. Endowment - An endowment is not reguired.

4. Management or disposition - The parcel will be sold
as soon as feasible and the proceeds used for DNES
purposes with final allocation to be determined
by the DNES Board of Directors.

Class 3 - Exceptions to Classes 1 and 2 (Parcels that
are acceptable regardless of natural condition.)

1. Geographic limitation - The parcels must be located
contiguous to the Red Clay Reservation, the Abbotts
Mill tract, or any other existing DNES nature center
site.

Acceptable restrictions - It is preferred that the
parcels be without restrictions, but appropriate

deed restrictions or other conditions compatible

with DNES goals are acceptable.

Endowment - An endowment is not required but one

will be sought.

Management or disposition - The parcel will be
managed for the period of time corresponding to
DNES's active program at the site. Upon cessation

of active DNES use the parcel will be sold if feasible,
and the proceeds will be used for DNES purposes, with
final allocation to be determined by the DNES Board
‘of Directors.

Gifts of Conservation Easements

Gifts of conservation easements on defined Delaware Natural Area
parcels will be encouraged according to the guidelines below.
No purchase of easements is planned.

.A. Defined Natural Area Parcels

1. Geographic limitation - Parcels must be located in
Delaware.

2. Acceptable restrictions - It is preferred that
parcels not have prior restriction, but any
restrictions existing will be reviewed for com-
patibility with natural area preservation principles
on a case-by-case basis; incompatible restrictions
are unacceptable.

3. Endowment -~ An endowment is not required but one
will be sought. ‘

4. Management or disposition - DNES will provide any
desired management advice to landowners.
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DRES Land Acquisition Policy 3.

B. Other Land Parcels

Whether acceptance of conservation easements is compatible
with DNES's long-range natural area preservation goals
will be decided on a case-by-case basis.

III. Purchase of Land

When purchase of a defined Natural Area land parcel or parcel
adjacent to a Delaware Nature Education Society nature center
site is deemed by the DNES Board of Directors to be desirable
or necessary, DNES will first attempt to assist another organi-
zation or agency to make the purchase. This organization or
agency will then hold the title and manage the land. As a

last resort, DNES will conduct a fund-raising campaign to
purchase and manage a parcel in conformity with the guidelines
below.

A. Defined Natural Area Parcels

1. Geographic limitation - Parcels must be located in
Delaware.

2. Acceptable restrictions - It is preferred that the
parcels be without restrictions, but appropriate
deed restrictions or other conditions compatible
with natural area preservation are acceptable.

3. Endowment - An endowment is required and will be
incorporated into the land purchase; this is termed
an endowment acquisition and the endowment is
generally 30% of the purchase price.

4. Management or disposition - Parcels will be managed
indefinitely or until a transfer to the state Office
of Nature Preserves can be arranged.

B. Other Land Parcels

l. Geographic limitation - The parcels must be located
.in close proximity to Red Clay Reservation, the
Abbotts Mill tract, or any other existing DNES
nature center site.

2. Acceptable restrictions -~ It is preferred that the
parcels be without restrictions, but appropriate

i deed restrictions or other conditions compatible
with DNES goals are acceptable.

3. Endowment - An ‘endowment is required to the extent
that additional operating costs are incurred and
will be incorporated into the land purchase.

4. Management or disposition - The parcel will be
managed for the period of time corresponding to
DNES's active program at the site. Upon cessation
of active DNES use the parcel will be sold if
feasible, and the proceeds will be used for DNES
purposes with final allocation to be determined by
the DNES Board of Directors.

Approved by DNES Board of Directors, March 12, 1984
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JACKSON HOLE LAND TRUST

CRITFRIA FOR EVALUATING
LAND PROTECTTON PROPOSALS

The Jackson Hole Land Trust is organized to "protect the
wildlife, scenery and traditional way of life of the extra-
ordinary Jackson Hole Valley through the preservation and wise
use of open land".

Because the Trust has becn granted appropriate federal
tax status, we can offcr tax incentives to many neople who
protect open land. At the same time, we also have a legal and
cthical obligation to be surce that our land protectiorn programs
result in real public benefits, and that the land protection
obligations which the Trust assumes in perpctuity can be carried
out. We therefore evaluate every potential project with great
care.

Generally, protecting scenic values in Jackson Hole means
maintaining the haymeadows, pasture land and undeveloped rel-
atively naturul lands which form the foreground for the peaks
of the Tetons and other mountain ranges, and which are visible
from adjacent federally-protected lands. Wildlife conserva-
tion requires protection of habitat and migration routes for
the diverse species which contribute to the ecosystem of
Jackson Hole and the Greater Yellowstone Region. Continuation
of the ranching way of life involves protecting productive hay
and grazing land in sufficiently large blocks tc encourage
continued agricultural use. Finally, assuring the ability
to carry out our obligations means that it must be reasonably
likely that the restrictions on future land usc will not be
unduly difficult to enforce.

POST OFFICE BOX 2897 JACKSON WYOMING 83001 PHONE 307-733-4707
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A. Considerations which contribute to significant public
benefit of land protection.

Conditions that tend to establish the significant public
benefit of protecting a property include those listed below.
Sometimes one factor alone is adequate, sometimes a combina-

tion 1is

considered. Each proposal is evaluated on its own

merits after careful investigation of the property and its
resources.

¥.

"~

10.

The Property includes important wildlife habitat
and/or known wildlife migration routes.

The Property buffers wildlife habitat, so that its
protection from dense development would diminish
impacts on wildlife from dogs, cars and concentra-
tions of human activities.

The Property is in active ranching or other agricul-
tural use.

Much of the Property is visible from major highways,
from rivers used by the public for recreation, or
from public use areas within Grand Teton National
Park or the National Forest.

Much of the Property remains in a relatively natural
undisturbed condition.

The Property shares a boundary with, or is in close
proximity to, thc Bridger-Teton National Forest, the
National Elk Rcfuge, Grand Teton National Park, a
Wyoming Game and Fish elk feedground, or other public
preserve.

The Property is adjacent to or in close proximity to
private land that is already permanently protected
or that is likely to be protected in the forseeable
future.

The Property is situated such that its development
would obstruct or diminish scenic views, or would

interfere with views across already protected open
space.

The Property borders or affects the integrity of a
significant river, stream or creek, including those
designated as Class I waters by the Wyoming Environ-
mental Quality Council.

The Property is of sufficient size that its conserva-
tion resources are likely to remain intact, even if
adjacent pronerties are -developed.
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B. Considerations which may preclude Land Trust involvement.

The following circumstances may lead to the Board's de-
cision not to pursue a proposed project. Such a decision is
not a criticism of the proposal, since the Trust believes
that almost all open snace in Jackson Hole is valuable. Rather,
it reflects the Board's conclusion that the proposal docs not
fall within the specific purposes of the Jackson Hole Land
Trust.

1. The Property's values are:primarily scenic, but the
Property cannot be readily viewed by the general
public.

2. The Property is small, and there is little likelihood
of adjacent properties being protected.

3. Adjacent propertics arc being developed in a way that
is likely to significantly diminish the conservation
values of the Property in question.

4. The land lowner insists on provisions in a conserva-
tion easement which the Trust believes would serious-
ly diminish the Property's primary conservation values.

5. There is reason to believe that an easement would be
unusually difficult to enforce, for example, because
of multiple or fractured ownerships, dog control prob-
lems, fencing restrictions, irregular configuration,
etc.

6. The proposed open space is part of a development
proposal which, overall, is likely to have signif-
icant adverse impacts on conservation resources
and which the Trust can not therefore endorse.

C. Specific considerations for density bonus easements.

; The Teton County Land Use Plan permits developers to
receive density bonuses for subdivisions in which at least
half of the land is left in dedicated open space. Usually
the open space must be subject to a scenic easement given either
tP the County Scenic Preserve Trust or to a private organization
like the Jackson Hole Land Trust. Although the Trust's criteria
fqr accepting or rejecting such easements are based on the con-
siderations above, the circumstances in which these easements
are granted leads to the following three-tiered approach which

the Trust applies specifically for evaluating density bonus
easements:




1. Would the easement meet the IRS criteria for deducti-
bility, if it were not given in a density bonus sit-
uation?

2. If yes, is it part of a subdivision which the Land
Trust is willing to endorse by association?

3. If yes, is it defensible and enforceable, with no
extraordinary problems that can be anticipated because
of i1ts location in the subdivision (for example, those
suggested in B.5., above)?

Adopted by the Board of Directors, -30 April 1984
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HAR!N AORICULTURAL LAND TRUST

Welcome . . .

Tms 1S THE FIRST ISSUE of a quarterly
newsletter that the Mann Agncul-
tural Land Trust (MALT) will publish
to keep in touch with its members and
supporters, the Marin Ccunty agneul
tural community, and the interested
public.

MALT, established four years ago. is
the nation's first non-profit land trust
formed solely to protect agncultural
lands. It's goal is to support and ad-
vance the intent and policies of Marin's
Countywide Plan by kecping its agn-
cultural lands intact. One of the ways
MALT seeks to accomplish thus task 1s
to remove the development potential
on agricultural lands by acquinng con-
servation easements on land

The idea for an agricultural land
trust emerged as an outgrowth of
many activities involving both the
ranching and the environmental com-

continued on page 3

$2 Million Grants Fund
Agricultural Preservation

Iu Dicemsex the San Francisco Founda-
tion made a $1,000,000 grant to MALT
matching a $1,000 000 Coastal Conser-
vancy grant made last August. Both
grants are for development of a model
Agricultural Land Preservation Program
in Marin County, and require MALT to
prepare a plan, including criteria for im-
plementing the program.

MALT was one of three local land
trusts chosen by the Conservancy to de-
velop model programs to head off the
conversion of agricultural land to non-
agricultural uses and provide a mechan-
ism for the permanent protection of the
county’s agricultural land base.

Marin’s agricultural land, which repre-
sents about 40% of the county's land
area, is used primarily for dairy, beef and
sheep operations and represents some of
the state’s richest grazing land. Although
maintaining the agricultural land base is a

major prionty of the county government,
the county s agncultural zoming does not
completely prohibit other uses. It merely
limits the type and amount of non-agni-
cultural development that is permitted on
agnculturally zoned land.

Persiscent Threats to Agriculture

Despite the fact that agnculture is an
established and basically healthy industry
in Marin and the fact that the county has
strorg policies tavoring the maintenance
of agricultural land. threats to individual
parcels and. ulumately to the industry as
a whole, are persistent and increasing
The main threats are from governmental
policies, market factors and land values

The tool MALT uses is a conservation
easement By acquinng a conservation
easement by gift or purchase, the land is
maintaired in private ownership for pro-

continued on page 2

Preservation

continued from page 1

ductive agricultural use while the threat of
conversion is eliminated. The owner is
compensated by either the price paid for
the easement in the case of a purchase. or
by the tax savings from the tax deduction
in the case of a gift.

The focus of MALT's program i ‘o
meet threats to individual parcels by pro-
viding a conservation alterrative that
would not otherwise be available. For ex-
ample, productive agricultural land may
be for sale at a price too high tor agncul
tural use. In the right circumstances,
MALT would be able to purchase the de-
velopment rights while the farmer or
rancher purchases the land

MALT Meets Specific Needs

Other examples include situations
where a rancher wants to make capital
improvements to his dairy or beef opera-
tion, to buy additional land tor pasture or
silage, or to buy out partners or co-
owners who do not want to remain in-
volved in the agricultural operation. The
common thread is that MALT can tailor
solutions that meet the needs and goals of

The criteria are organiced in sub-
groups: agricultural attributes, resource
ard open space attributes. funding/ cost
factors, and program related criteria.

As between the agricultural and re
source/open space attributes, the agn-
cultural attributes of a property are of

primary importance and resource/open
space attributes are of secondary impor-
tance.

In all cases the land would be perma-
nently protected by a recorded conserva-
tion easemnent.

A. Considerations which establish the ag-
ricultural characteristics of the Property:
1. The Property is in agricultural use or is
of such productive capability that agricul
tural use is feasible.

2. The Property is zoned for agricultural
use in Countywide or Local Coastal
Plans.

3. The Property is “economically signifi-
cant agricultural land” (intended to define
the productivity of the Property, inciud-
ing use, size, soil and water quality, capi-
tal investment, condition of improve
ments, management, eic.).

&. The Property is of sufficaent size that
its agricultural integriry is likely to remain
intact even if adjacent properties are de-
veloped.

5. The Property is situated such that its

conversion to non-agricultural use would
adversely affect adjacent or rearby prop-

erties in agricultural use.
B. Consid which blish re-
source preservation and/or open space
attributes or the Property:

1. Much of the Property i visible from
public highways, mvwbk waters or
publicly owned park land.

2. 'l'htProyeﬂ)-nmndmd\thaHu
development would obstruct or diminish

CETUC View's

3. The Property is contiguous to or close
to public land which would be adversely
affected by development of the Property.
4. The Property includes important wild-
life habitat and/or widhfe migration
routes. or buffers wildlife habitat so that
its protection would mgnificantly benefit
the wildlife habitat.

5. The Property borders or affects the in-
tegrity of a sigruhcant bay, niver, stream
or creek.

C. Cousiderations that sstablish the ur-
#ency and cost effectiveness of the project
for purposes of allocating funds:

1. The Property s threatened with con-
version to non-agricultural use.

2. There i nc other means of assuring
permanent agncultural use of the
Property

3. The Propety is situated such that its
protection wiil significantly enhance the
opportunity for protecting nearby agn-
cultural land.

4. The cost per acre.

5. The potential for recouping or sharing
Costs

6. The project will be completed sooner
rather than later

D. Program Related Criteria:

1. The project is consistent with appli-
cable County Statre Coastal Commission
and BCDC policies and plans.

2. The project compbes with the Califor-
nia Environunenta) Quality Act.
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JACKSON HOLE LAND TRUST

EASEMENT MONITORING: POLICIES AND PROCEDURES

Policies

1. The Land Trust has both a legal and moral obligation
to be certain that the easements it holds are enforced.
This is done by periodic visits to the properties over
which easements are held to ascertain whether the terms
of the agreements are being carried out.

2. Equally important, the monitoring visits are opportun-
ities for the Land Trust to renew and strengthen its re-
lationship with the easement donor or subsequent property
owner, to demonstrate its continuing interest in the pro-
tected property, to become more visible to the neighboring
landowners, and generally to show itself as a responsible,
concerned organization.

3. Monitoring is a responsiblity of the Land Trust and
its staff. Outside consultants may be appropriate and
necessary for some monitoring activities.

Procedures

1. Each property is visited by a Land Trust representative
at least once a year.

2. The Vice President of the Board of Directors is respon-
sible for overseeing monitoring activities. The Executive
Director is responsible for coordinating visits and scecing
that information is properly gathered.

5. Advance notice of visits will always be given to property
owners. The owner or his representative should be present
if at all possible.

o G AL e i
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4. The visits are generally made by Board members and the
Executive Director. When appropriate, monitoring may be
done in two visits, as follows:

a. The first visit includes as many Board
members as possible and is an informal
discussion with the owner about the pro-
perty, its special features, the owner's
desires, any contemplated changes in use,
any unusual sightings of wildlife or other
observations the owner may wish to share.

b. The subsequent visit is by staff and/or
consultant, for the purpose of recording
written observations for the Land Trust's
permanent records. A standard report form
is completed, noting any significant
changes in the property or its uses, inclu-
ding those which are not necessarily vio-
lations of the easement. Significant
changes (new buildings, roads, fences,
excavation, fill, extensive vegetation re-
moval, etc.) are photographed or otherwise
documented. Activities proposed or in pro-
gress on adjacent properties, which could
affect the integrity of the easemnt, are
also noted.

5. Any observable changes in the land are discussed with
the owner. Blatant violations of the easement, if any,

are brought to the attention of the full Board and its
legal counsel, and enforcement procedures may be initiated,
as spelled out in the easement document.

6. It 1s the responsibility of all Board members to visit
all properties protected by the Land Trust sometime during
their tenure. Board members are especially encouraged to
participate in the first visit to a property, following
the conveyance of an easement.

Adopted by the Board of Directors, 19 November 1982
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JACKSON HOLE LAND TRUST

THE STEWARDSHIP FUND

The donation of a conservation easement is a major com-
mitment for any landowner. Although tax benefits may be
a strong incentive for some, no property owner gives an
easement without a real desire to see his land protected.

In accepting an easement, the Land Trust assumes the legal
obligation to carry out the donor's desires by upholding
the terms of the easement--forever. So although the ease-
ment donor has given something of great significance, the
Land Trust has in a sensc assumed a perpetual liability.
The donor is not likely to violate his own easement, of
course, but eventually others will own the property. Some-
one who wants to put condominiums on the hay meadow or
dredge the spawning stream may try to violate the easement.
The Trust must be prepared to monitor and defend all its
easements, including taking on legal battles when necessary.
It will happen and it will be costly. Tt's only good bus-
iness to plan for it now.

The Stewardship Fund has been established for that very
purpose. The Fund is set aside solely to cover the costs
of monitoring and defending our conservation easements.

It enables us to make annual visits to cach property and

to gather current information about the land. Most import-
ant, as the Fund builds, it will insure our ability to take
whatever actions are necessary to uphold the terms of every
easement.

POST OFFICE BOX 2897 JACKSON WYOMING 83001 PHONE 307-733-4707




The initial cost to the Trust for taking an easement can
also be considerable. 1In order to be sure the easement
is legally sound and suitable for the property, we must
spend money for such things as baseline studies, title
searches, aerial photos, maps, legal fees and staff time.
Although these expenses vary, the average cost of accept-
ing an easement is about §$1,500.

Because the Land Trust must operate on a business-like bas-
is, the Board has established a policy of endowing each
easement at the time it is accepted, both to cover initial
costs and to increase the Stewardship Fund for future costs.
Thus, when circumstances permit, we ask each easement donor
to also make a cash contribution for these purpcses. This
contribution is in no way a condition of our accepting an
easement, and we know that it may not always be possible.
However, we do ask every easement donor to review the fol-
lowing guidelines.

1. Please consider a minimum donation of $3,000.
Of this, $1,500 will be credited to the general
operating fund to cover initial costs; the re-
maining $1,500 will go to the Stewardship Fund.

2. If §3,000 is not possible, please give whut you
can. Half will go to the operating tund and
half to the Stewardship Fund.

3. If you can, please give more. A contribution can
be spread out over two or more vears, if that is
desirable. In determining what is possible and
fair, consider not only your own resources, but
the size and complexity of the easement, its fair
market value and the amount of tax saving result-
ing from the easement donation. Of larger gifts,
$1,500 will go to the operating fund and the re-
mainder to the Stewardship Fund.

We invite questions and comments about these policies and

guidelines, and hope you will feel free to discuss them
with us.

Adopted by the Board of Directors, 19 November 1582
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SCENIC PRESERVATION ELEMENT

The term "scenic resources” should be understond to encampass all artributes
of the landscape from which visually defined values arise, including
-topography, rock cutcrops, vegetation, lakes and streams, and wildlife.
Regulations to protect life and property and to avoid environmental hazards to
some extent may have the incidental effect of preserving scenic resources, but
this is not always the case.

It fairly can be said that all portions of the County are rich in scenic
resources and should be preserved from inharmonious development. While there
is ample statutory law and judicial precedent to requlate land uss and
development in crder to protect the public health, safety, and welfare, to
prevent property loss, and to minimize environmental degradation, there are
fewer legal bases for limitations that aim solely to preserve scenic values.
Such regulations may be constitutional where their purpcse is based primarily
on tourism. However, in the absence of clear legal authority, the
Camprehensive Plan is based on the premise that to preserve scenic resources
it will be necessary to cowpensate property owners who otherwise would De
permitted to develop their lands.

This can be done by purchase of scenic easements. While not as high as the
cost of acquiring fee title, the cost of scenic sasements represents a
substantial share of total property value. Their value is equal to the
difference between the worth of the land for development that otherwise would
Ye permissible and its worth subject to the restrictions of the scenic
easement which typically limits its use to agriculture, dude ranches, outdoor
recreation, ard similar low-intensity uses.

Campensation for scenic preservation may also come from the reduced federal
income and/or estate taxes resulting from the donation of a perpetual scenic
or conservation sasement to a qualified body, as well as from the satisfaction
of knowing that the land will be permanently protected. Scenic or
conservation easements are recognized as effective tools for prmserving the

o fw |scenic and wildlife resources of Teton County wherever they may occur on
Lﬂ»‘i. . |private lands. :
i

g Therefore, voluntary donations of perpetual conservation or scenic easements,

either to the County Scenic Preserve Trust or to a private, non-profit land
conservation organization, are specifically recognized and endorsed as an
appropriate means of implementing the local conservation and scenic
preservation policies dalineated in this Scenic Preservation Element, and
L_elsewhem in the Teton County Comprehensive Plan and Implementation Program.
Because there are not likely to be sufficient federal, state, or local funds
available to purchase scenic easeaments that would fully protact all private
lands that caomprise the settings of the National Park and the National
Forests, the Scenic Preservation Element assumes that it will be necessary to
establish priorities among areas according to the degree of impact that
inharmoniocus development would create. Pricrities for purchase of easements
were set on the basis of the sensitivity of various locations, the degres of
control necessary to achieve the aims of the program, and the apparsntly best
timing strategy. The ratings should not be {nterpreted strictly to mean that
lands (or scenic easements) in the lower priority groups should not be

xi
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acquired until the higher priority classifications have heen exhausted. There
are bound to be occasions where interests in lower priority lands should be
purchased early in order to prevent an inharmonious develooment or to take
advantage of an attractive sale offer.

The highest priority was given to private lands in the Snaxe River flood plain
and the Gros Ventre River flood plain because of the environmental sensitivity
of these areas, because of their importance as wildlife habitats and migration
routes, and because they constitute a vital part of the visitor's experience
(Eishing, float trips, nature walks).

Because they are threatened by seriously inharmonious camercial strip
development, and already have been deqraded to same extent, protection of the
highway approach corridors was assigned an equally high priority. The term
“corridors” means lands within approximately a quarter mile on aither side of
the highways. The routes that would be affected are U.S. 26/89/191, the major
north/south highway traversing the County, U.S. 189/131 which parallels the
Hoback River, U.S. 26/187 which parallels the Buffalo Fork, and State Route
22, the Teton Pass highway. It is not proposed that scenic aasaments be
acquired in Jackson or octher urban areas.

Second priority was assigned to lowland areas close to the south boundary of
the National Park that are particularly wulnerable to early develogment. Scme
of these lands now are used for ranching and consequently received a high
rating for preservation. Included in the second priority classification are
the lands immediately south of the Park east of the Snake River as far south
as its confluence with the Gros Ventre River, the lands in Spring Gulch
(between East and West Gros Ventre Buttes), and the lands becween West Gros
Ventre Butte and the Snake.

Of almost equal importance are the lands on East Gros Ventre Butta and West
Gros Ventre Butte which are important winter range for deer. However, these
lands were given chird priority because they are not suitable for ranching,
because their rough terrain cannot sustain as intensive development as the
lowlands, and because 2 limited amount of carefully sited development, if
served by inconspicucus access roads, would be less visually damaging than
lowland development.

Lands in South Park and lands west of the Snake River, both north and south of
Route 22, were assigned fourth priority primarily because of their great
extent and because they are less closely associated with visits to the
National Park. Fowever, all of these areas are vital elements of the scenic
beauty of Jackson Hole and are closely related to National Forest lands. The
importance of their preservation should not be underestimated.
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