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ABSTRACT

AN ANALYSIS OF ADMINISTRATIVE DISCRETION

IN SELECTED STUDENTS' RIGHTS DECISIONS

OF THE UNITED STATES SUPREME COURT

by

Thomas E. Biggs

This legal research study selected nine Supreme Court

cases which dealt with student control issues, beginning

with the Tinker (1969) decision and ending with the

Hazelwood (1988) ruling. The purpose of this study was to

identify aspects of each case which involved the

discretionary decisions of school administrators in their

capacity of dealing with student management and disciplinary

action. Principles used by the Supreme Court in structuring

the discretionary relationship between school administrators

and students were identified and described. Guidelines were

provided for school administrators in exercising discretion

in school discipline situations.

Principles, concepts, and doctrines which served to

guide the Supreme Court's regulation by judicial review of

administrative discretion in these student management cases

are summarized in the following statements:

1) Reasonableness in rules, procedures, and punishment was a
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central concept in the Supreme Court's review of

discretionary acts of discipline. 2) The standard of

reasonableness increased as a discipline matter impinged on

a constitutional right or interest. 3) Administrative

action often received a greater "reasonableness" endorsement

when supported by federal, state, or local procedures, by

clearly-defined educational interests, and by involvement of

students at different levels in the processes.

4) Consistent rules and procedures, and supporting factual

evidence helped substantiate a reasonableness review. 5) In

reviewing the interaction between student and administrator

in a disciplinary situation, the Supreme Court carefully

considered the following factors: uniqueness of the school

environment; students as minors; flexibility needed for

certain actions of misconduct; authority and abuse of

authority issues; student versus other students' and the

school's interests; and a type of cost/benefit analysis in

adding or withholding additional protections or procedures.

6) A qualified immunity was provided by the Court for

certain discretionary acts involving the violation of

students' civil rights. 7) A lawsuit against an

administrator for monetary damages was determined to require

proof of injury and an actual monetary amount, similar to

other tort liability claims.
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CHAPTER I

INTRODUCTION

Beginning with the Tinker v. Des Moines Independent

School District^ decision over twenty years ago, the United

States Supreme Court demonstrated a greater willingness to

hear the grievance issues of public school students. For

over 175 years the Constitution's protection of freedom of

speech did not appear to apply to students in the school

environment,^ nor did it seem that "students were deserving

of Constitutional protection . . . . The Tinker ruling

marked the first time in history the United States Supreme

Court dealt with a student discipline matter that did not

involve religion.^

The decision itself signalled a crucial turning point

in expanding the rights of students in school. A surge of

students' rights cases came before all levels of the courts,

which in turn became more willing to review a variety of

b93 U.S. 503 (1969).

^David Schimmel, "Students and Freedom of Expression,"
in Current Issues in School Law 13 (W. Camp, J. Underwood, &
M.J. Connelly, eds. 1989).

^Gail P. Sorenson, "Freedom of Speech for Students and
Teachers," in Critical Issues in Educational Law; The Role
of the Federal Judiciarv in Shaping Public Education 1

(NOLPE 1988).

^Chester A. Nolte, School Law in Action; 101 Kev
Decisions With Guidelines for School Administrators 113
(1971).
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student complaints. The lawsuits included such issues as

First Amendment rights, regulations concerning student

grooming, due process in suspensions, rules concerning

student searches, guidelines for corporal punishment, and

participation of students in extracurricular activities.

Although more than two decades have passed since the Tinker

decision, many of these student issues continue to come

before the courts. Three more recent United States Supreme

Court decisions. New Jersey v. T.L.O..^ Bethel School

District No. 403 V. Fraser.^ and Hazelwood School District

V. Kuhlmeier.^ have reviewed issues which were litigated in

Tinker, now in the garb of a new generation. That these

cases continue to generate complicated and difficult-to-

resolve problems is supported by the fact that in all three

cases, the United States Supreme Court overturned lower

court rulings. In two of the three cases, T.L.O. and

Hazelwood. courts of appeal had already reversed the

decision of lower courts.

An important thread that has woven its way through many

of the student cases since Tinker, regardless of the

specific Constitutional problem raised, has been the attempt

to confront the problem of administrative discretion. A

dilemma with which the courts have wrestled and continue to

®469 U.S. 325 (1985).

^478 U.S. 675 (1986).

^484 U.S. 260 (1988).
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struggle is whether to defer to reasonable administrative

judgment in a particular situation or whether to limit

certain discretionary acts through additional legal

processes or procedures. Justice White, writing the

majority opinion in Goss v. Lopez.^ illustrated this

quandary when he emphasized the potential danger involved if

a public school student was disciplined without an

opportunity to present his/her side of the story. An

informal hearing prior to suspension, involving the student

and the school administrator, would allow the student "the

opportunity to characterize his conduct and put it in what

he deems the proper context."' This established a minimum

procedural right school officials must utilize in protecting

a student's property and liberty interest in education

guaranteed by the Fourteenth Amendment. He noted that in

following this informal process, a school official's

"discretion will be more informed and we think the risk of

error substantially reduced. The key issue of

discretion is an important thread not only in the Goss case,

but also in other landmark United States Supreme Court

rulings which deal with students' rights, from Tinker to the

more recent Hazelwood decision.

The term "discretion" is an elusive concept due to the

®419 U.S. 565 (1975).

'id. at 585.

10ld.
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range of behavior it encompasses and the distinctive

situations in which it can be applied. Shumavon and Hibbeln

describe discretion as a fundamental component of

administrative behavior. Fletcher refers to discretion

as that aspect of an administrator's decision which includes

the personal, subjective, creative contribution, in contrast

to decisions which are bound by rules or strict

guidelines. In legal terminology "ministerial" acts are

contrasted with "discretionary" acts. Ministerial acts

describe duties which are prescribed by law and which must

be performed, leaving no choice as to which action to take

or whether to take action at all. In contrast, Dimock

describes discretionary acts as those conferred on an

administrator by legislation, but which are not mandatory

and allow for "a choice between alternatives or even no

action at all . . .

Integral to a consideration of what discretion is, are

the contrasting functions of rules, rights, and legal

responsibilities as they affect administrative decision

making. Decisions, actions, and policies which are bound by

rules and procedural safeguards, allowing for little

^^Douglas H. Shumavon and H. Kenneth Hibbeln, eds..
Administrative Discretion and Policv Implementation 2
(1986).

^^George P. Fletcher, "Some Unwise Reflections About
Discretion," 47 Law & Contemp. Probs. 274 (1984).

^'Marshall E. Dimock, "The Role of Discretion in Modern
Administration," in The Frontiers of Public Administration
51, 52 (J. Gaus, et al., eds., 1936).
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individual input, involve minimal discretion. In contrast,

when special facts or circumstances can be adapted to

particular situations, permitting individualization,

judgment, and flexibility—choice rather than rules—a

significant amount of discretion exists.

A central issue then becomes degrees of discretion or a

continuum of discretion. The degree of discretion depends

on the authority given or delegated to an administrator.^®

Although unlimited discretion is often condemned as leading

to arbitrariness, and discretion which is too confined as

being mechanistic, the pivotal issue is its use. It is the

use or abuse of discretion by an administrator that has led

to problems, resulting in litigation in the courts.

An equally important point in examining discretion

centers around the methods used to check discretion and

prevent its exercise from being arbitrary and unjust.

Bryner noted that the main challenge to discretion is the

rule of law, which attempts to limit power, especially

arbitrary power. Ideally, clear, specific laws and

procedures can be applied to everyone and can be enforced in

a nondiscretionary manner. The existence of individual

rights also helps limit discretion and keeps it from playing

^^Joel Handler, The Conditions of Discretion:
Autonomv. Communitv. Bureaucracv 3 (1986).

^®Kenneth C. Davis, Discretionarv Justice 3 (1971).

^^Gary C. Bryner, Bureaucratic Discretion; Law and
Policv in Federal Reaulatorv Agencies 8 (1987).
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a role in some administrative decisions In addition,

Shapiro listed in descending order of severity, the possible

restraints on discretion, including substantive and

procedural rules created by law, agency rules and

procedures, and the requirement that agencies follow

precedents and give reasons for decisions.^® Though

discretion is an important ingredient in providing justice

to the individual. Handler characterized the contrast

between discretion and rules: discretion is subjective

justice; rules are formal justice

The court plays a significant role in dealing with

administrative discretion, especially the protection of

individuals from arbitrary and unreasonable discretionary

action. The court often views discretion as an issue of

control.^" As Elliott pertinently indicated, there is a

tension which naturally arises "between the ideal of

administrative discretion on one hand and judicial review on

the other . . . . The question is not whether courts can

review administrative decisions without interfering with

administrative discretion, but whether they can review

^^Fletcher, supra note 12, at 273.

^®Martin Shapiro, "Administrative Discretion: The Next
Stage," 92 Yale L. J. 1500 (1983).

^'Handler, supra note 14, at 169.

2°ld. at 45.
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without interfering unduly with discretion . . . . This

natural tension between discretion in administrative

decision making and what Elliott referred to as "judge-made

law" can result in resentment by officials that their

discretion becomes too limited through substantive or

procedural guidelines forced upon an agency. The complaint

is that administrator expertise is restricted by expanding

legal protections available to employees at the expense of a

manager's discretion.

A court's review of discretion often centers around

what is referred to as an abuse of discretion. The legal

terminology applied to an administrator's or agency's action

is whether a decision or action was arbitrary, capricious,

or an abuse of discretion. The legal standard states that

discretion has been abused when an action occurs or fails to

occur "that no conscientious person acting reasonably could J
perform or refuse to perform. Auerbach added to this

the idea that court review of administrative discretion is

more likely to occur "when serious claims are made that the

action violates Constitutional rights or clearly violates a

statutory provision or is ultra vires"—beyond the scope of

^^Donald E. Elliott, Jr., "The Dis-Integration of
Administrative Law: A Comment on Shapiro," 92 Yale L. J.
1526 (1983).

^^Phillip J. Cooper, "Conflict or Constructive Tension:
The Changing Relationship of Judges and Administrators," 45
Pub. Admin. Rev. 645, 647 (Special Issue) (1985).

^^Black's Law Dictionarv 469 (6th ed. 1990) .
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delegated power. Shapiro described four types of

contentions in claims of abuse of discretion involving an

agency or individual: an agency or individual 1) considered

an irrelevant factor, 2) failed to consider a relevant

factor, 3) gave improper weight to a relevant factor, or 4)

decided an issue without sufficient evidence.

Proceeding from an attempt to understand the different

contexts in which discretion is used and some of the legal

ramifications surrounding the term, it is helpful to review

both earlier and more current definitions of the term

itself. One of the earliest definitions, cited previously,

is that of Dimock, describing the discretionary act of an

official as "one wherein jurisdiction has been conferred

upon the officer by legislation, but the particular act in

controversy has not been made mandatory; rather, a choice

between alternatives or even no action at all will be upheld

as coming within the officer's right. Friedrich, in his

analysis of authority, supplemented Dimock's definition by

reiterating that discretion involves the notion of choice

between alternatives and added that the resulting decision

is reviewable. The choice is not, or should not be,

arbitrary, but "in accordance with the reguirements of the

^^Carl A. Auerbach, "Discretion," The Guide to American
Law 133 (1984).

^^Shapiro, supra note 18, at 1490.

^^Dimock, supra note 13, at 51, 52.
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situation. This aspect of reviewability suggests the

term "accountability," a consideration Pepinsky introduced

in his discussion of discretion.^® Accountability in the

use of discretion obviously becomes the focal point of a

court of law in examining the reasonableness of an

administrative action.

Kenneth Gulp Davis' seminal work on Discretionarv

Justice included the second part of Dimock's definition in

describing the discretionary action of an official in the

context of an organization. He noted in describing the

actions of a police officer, paralleling those of a manager

in an organization, except in a more prescribed manner, that

the officer finds facts, applies the law to these facts, and

then determines the desirable action in the situation.

Determining the desirable action is the "exercise of

discretion."^' He proceeded to define discretion in terms

of a domain of action of an individual: "A public officer

has discretion whenever the effective limits on his power

leave him free to make a choice among possible courses of

action or inaction."®" Elliott described discretion

similarly to Davis' perspective of power, from a more

^^Carl J. Friedrich, "Authority, Reason, and
Discretion," in Authority 40, 44 (C. Friedrich, ed. 1958)

^®Harold E. Pepinsky, "Better Living Through Police
Discretion," 47 Law & Contemp. Probs. 249 (1984).

^'Davis, supra note 15, at 4.

®"ld.
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narrowly legalistic perspective: "the power to decide

according to principles foreign to judge-made law."'^

Joel Handler transposed the administrative formulations

of discretion into the arenas of social service and special

education, examining especially the legalistic procedures

involved in the M-team process of education. Using the term

"discretionary," Handler recommended that the substantive

relationship between individuals who participated in special

education, multi-disciplinary team hearings—parents of

special education children, administrators, teachers, and

other professionals—should not be governed by rules. In

Handler's terminology, discretion referred to a certain

quality of official interaction which allowed for being

judgmental, professional, flexible, and experimental.'^

Suggesting that an adversarial arrangement increased

conflict. Handler advocated a procedural system that

facilitated relationships and cooperation.'^ This

formulation would include discretionary decision making.

Manley-Casimir further applied the concept of

discretion to education in his examination of disciplinary

procedures in school. Manley-Casimir drew his model of

discretionary justice from concepts of Davis in

'^Elliott, supra note 21, at 1525.

■Handler, supra note 14, at 3.32

"Id.

'^Id. at 7.
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administrative law. Citing the importance of discretion in

the administrative process, he emphasized the flexibility

and responsiveness allowable in discretionary decision

making, "where the precedents of experience together with

existing policy and rules are inadequate or inappropriate

guides to action."'® Paralleling Dimock and Davis, Manley-

Casimir defined the exercise of discretion as "the use of

judgment in making a choice among alternative courses of

action."'^ By applying his model of discretionary justice

to student conduct, he attempted to link the administrative

need for flexibility with the desirable outcome of

individualized justice for the student. Procedurally this

was done by giving due consideration to the rights and

interests of students, constructing procedures that are fair

at each step at which significant action is taken, and

providing defensible reasons for the exercise of

discretion.'^

Rossow's focus on institutional fairness in the

discretionary actions of school administrators dealt

directly with student suspensions. He questioned whether

school administrators were able to "recognize the elements

of fundamental fairness," and proceeded to outline these

elements of substantive due process as they appeared in

"Michael Manley-Casimir, "School Governance As
Discretionary Justice," 82 School Review 348 (1974).

'^Id.

'^Id. at 348.
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specific legal cases. Reasonableness in rules, regulations,

and consequences topped the list as school authorities

exercised their discretion in suspension. Proportionality

was a second quality of fairness; did the punishment fit

the behavior? A third element in substantive due process

was fair warning, emphasizing the importance of students

knowing in advance that certain behaviors could lead to

certain consequences. Equal application constituted a

fourth component cited by Rossow in maintaining fundamental

fairness, an attribute which meant that certain individuals

or classes of individuals could not be singled out for

differential treatment. Rossow observed that "when an

administrator exercises his discretion in student

suspension, he always leaves open the door for a legal

challenge that big decisions are arbitrary."'® Closely

related to equal application is the familiar element of

equal protection. In student suspension this meant that no

students because of their race, gender, or social class

should be unfairly singled out for certain punishment.

Statistical analyses are often cited to examine this

standard within schools, across school systems, or even

within states. All of these decisions involving official

action in student suspension include extensive administrator

discretion, and all can, and in many cases have, involved

'®Lawrence F. Rossow, "Administrative Discretion and
Student Suspension: A Lion in Waiting," 13 J. L. & Ed. 428
(1984) .
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review by the courts. The "Janus-like character of

discretion" can allow it to "be used benevolently or

malevolently, reasonably or unreasonably, justly or

unjustly.""

In this investigation of selected United States Supreme

Court cases dealing with students* rights and student

discipline, "discretion" encompasses the aspect of

administrative choice in important decisions involving

student discipline matters, frequently cited by other

writers on discretion. This concept of choice is

combined with the legal definition of discretion found in

Black's Law Dictionarv. applied in an educational setting.

Thus in joining the definition with the action of school

administrators,

discretion is the power or right held by school
administrators in performing their official
actions which allows them to carry out certain of
their responsibilities "according to the dictates
of their own judgment and conscience . . . .

These administrative actions should be carried out in a

manner "which appears just and proper under the

circumstances."^^ Discretionary acts involving decisions

about student conduct, while guided by specific rules.

/

"Manley-Casimir, supra note 35, at 349.

^°See Dimock, supra note 13; Friedrich, supra note 27;
Davis, supra note 15; Manley-Casimir, supra note 35;
Handler, supra note 14.

^^Black's Law Dictionarv. supra note 23, at 466.

42Id. at 467.
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statutes, or procedures, permit flexibility and

responsiveness due to the varied situations necessitating

distinct administrative reaction. Finally, underscoring the

aspect of accountability involved in the exercise of

discretion, the decision arrived at by school administrators

is subject to examination by the courts concerning the

constitutionality and reasonableness of the decision.

Despite the fact that certain constitutional issues

become the focus of the legal arguments in a particular

case, freedom of speech and expression in Tinker. Fraser.

and Hazelwopd; liability of school administrators in Wood v.

Strickland search and seizure in New Jersev v. T.L.O.;

and corporal punishment in Inaraham v. Wriaht.^^ the issue

of administrative discretion has been a recurring theme.

Certain rights are interpreted in each case based on the

applicable federal or state constitutional or statutory

laws. The effect of these Supreme Court decisions, in

regard to administrative discretion, is to expand or limit

it. This limiting is often accompanied by the imposition of

a new or enlarged set of procedures. For example, one of

the important implications of Tinker was that school

officials did not have "unfettered discretion to control

43Manley-Casimir, supra note 35, at 350.

^^420 U.S. 308 (1975) .

^^430 U.S. 651 (1977) .
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student conduct. More recently, however, in the Fraser

and Hazelwood decisions, the United States Supreme Court

seems to be giving "greater deference to administrative

discretion . . . in school-sponsored activities.

In many United States Supreme Court cases involving

students' rights and the management of student behavior, a

tension often seems to exist in balancing administrative

discretion with students' rights. Another issue which goes

beyond the tension of expanding or limiting administrative

discretion is, to echo Justice White's words, how can

discretion be better informed? In a school context,

focusing on students' rights and the possibility of

disciplinary consequences, the question becomes: what

guiding principles will an administrator use to inform

his/her discretion?

However complicated the dilemma, the importance of the

issue cannot be minimized. The day-to-day effort by

administrators of carrying out the mission of education,

however that mission is defined, implies choices, decisions,

and sacrifices in order for certain objectives to be

realized. What has often occurred in lawsuits between

schools and students that have reached the United States

Supreme Court level, is that schools have argued for one

standard, whereas the Court has opted for another. Some

^^ark G. Yudof et al.. Educational Policv and the Law
254, 3d ed. (1992).

^^Schimmel, supra note 2, at 19.
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fragmentation and disjointedness occur when schools attempt

to balance these conflicting interests: an aggregate versus

an individualist standard/® the rights of a student in

society versus those same rights in a school setting, adult

status versus minor status of pupils, and freedom versus

control in student management. The extent and balance of

discretionary authority to run the school program is

significantly influenced by the outcome of these Court

decisions.

Since the Tinker decision, the United States Supreme

Court, in weighing the behavior of students against the

discretionary authority of administrators, has continued to

wrestle with the problem of whether a legal solution or

procedure should be imposed or whether to defer to the

reasonable, professional judgment of administrators.

Sometimes these perplexities have been overt and obvious in

a particular case; at other times the dilemma remains

beneath the surface of other arguable constitutional issues.

It is important to examine these conflicts with the

reemergence of these long-standing issues through recent

United States Supreme Court decisions. These students'

rights cases have been a pivotal arena in struggling with

certain discretionary issues. The outcome of these and

future cases will significantly shape the relationship

^®Ann Swidler, "The Culture of Policy: Aggregate
Versus Individualist Thinking About the Regulation of
Education," in School Davs. Rule Davs. (D. Kirp, D. Jensen
eds., 1986).
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between administrators and students, and the controlling

institutional procedures and processes.

Problem

The student cases decided by the United States Supreme

Court over the last two decades have often raised the

problem of the appropriate exercise of administrative

discretion in dealing with sensitive student issues. The

school's and the court's priorities in these conflicts have

influenced the various outcomes, which in turn have altered

administrator-student relationships in the struggle over how

much authority is necessary to run the school program.

Discretionary action, fundamental to administrative

decisions, becomes a dilemma when new or additional school

procedures are necessary to guard against the possibility of

infringing on certain rights of students. These guasi-legal

procedures, in turn, continue to structure the type of

authority relied upon in resolving certain conflicts or

attempting to prevent them. The concepts, doctrines and

principles identified by the United States Supreme Court in

regulating how much or how little discretionary authority

can be allowed, does not invite obvious solutions. However,

it must be addressed in weighing the advantages and

disadvantages of court action in school discipline practices

and student rights.
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Purposes

In examining the students' rights and discipline cases

of the United States Supreme Court, since and including the

Tinker decision (see section on Delimitations), the purposes

of this study include the following:

1. To identify and describe aspects of each case
which involve the discretionary decisions of
school administrators pertaining to student
management and disciplinary action;

2. To identify and describe the guiding
principles used by the United States Supreme
Court in structuring the discretionary
relationship between school administrators
and students in student management
situations;

3. To identify and describe the concepts,
doctrines, and principles of law governing
discretion to provide guidelines for school
administrators in exercising discretion in
school discipline matters.

Questions

This study will attempt to answer the following

questions pertaining to these school law issues:

1. What discretionary issues have been
identified by the United States Supreme Court
in cases which focus on the disciplinary
action of school administrators?

2. What are the controlling principles of the
United States Supreme Court which guide the
actions of school administrators and students
in pupil conduct situations?

3. What are the guidelines for school
administrators in exercising discretion in
discipline situations?
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Importance

United States Supreme Court decisions that address a

major problem area, for example, the rights of students in

educational settings, sometimes contain patterns which

reveal a struggle over norms and values. Schools, for

instance, frequently stress the impact certain student

behavior can have on the group, whereas courts may attempt

to protect the freedom of the individual within the group.

The manner in which the courts and the schools approach the

solution to a student control problem can be more

significant than the effect a particular legal case may

have. This is because the way a problem is defined

influences the processes used in reaching a solution, i.e.

"conceptualization shapes response."^' In his own analysis

of differing policy alternatives pursued by the United

States and Great Britain in the area of special education,

Kirp noted that the link between definition and solution

delimits the scope of an issue, with scope being how

narrowly or broadly an issue is defined. The framework of

an issue also predisposes the possible solutions considered.

For example, the framework can be whether the solution to a

particular problem is best decided by utilizing professional

expertise or by relying on legal solutions. A subcomponent

^'David L. Kirp, "Professionalization as a Policy
Choice: British Special Education in Comparative
Perspective," 34 World Politics 137 (1982).
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Of legal solutions is the decisions of courts.^®

The regulation of student conduct, a focus of this

investigation, occurs both through the application of rules

and the exercise of discretionary authority by school

administrators. School officials may want greater

discretion in controlling student conduct, whereas the

courts may want to allow less. The outcome of these

struggles influences many important educational and

organizational processes in a manner that could enable the

inverse of Kirp's "conceptualization shapes response"

presumption to become true, i.e. resolution shapes

conceptualization. That is, the resolution of an issue in a

particular way, especially if it occurs repeatedly, would

tend to circumscribe both the framework and scope of the

problem in the future. It is reminiscent of the point

Strahan and Turner observed, that the new legal demands have

shaped greater conformity on the part of schools and

administrators.^^ The importance of this investigation

lies not only in examining the United States Supreme Court's

perception of discretion in student discipline cases, but

also in examining the alternatives evident in these court

decisions to determine how "discretion is more informed."

The outcome of these court decisions will shape the manner

5°Id. at 137, 138.

^^Richard D. Strahan and L. Charles Turner, The Courts
and the Schools; The School Administrator and Legal Risk
Management Todav xiii (1987).
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in which the challenge is met which Manley-Casimir outlines

for public education: "to define a new model of norms with

supporting values which are within judicially defined

perimeters and which provide the type of student control

appropriate for the attainment of society's goals for public

education.

Assumptions

This study is based on the following assumptions:

1. The opinions of the United States Supreme
Court furnish adequate and valid information
for the purposes delineated in this study;

2. The cases selected for analysis which deal
with student control issues, provide
sufficient information to investigate
administrative discretionary authority and
the principal legal approaches by the United
States Supreme Court in examining these
discretionary matters;

3. The United States Supreme Court cases
illustrate similar issues which have been
litigated in other federal and state courts.

Delimitations

There were five cases prior to the Tinker decision

which reached the United States Supreme Court and involved

student disciplinary action. These cases focused primarily

on religious issues similar to the West Virginia State Board

52Manley-Casimir, supra note 35, at 347.
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of Education v. Barnette^^ decision. In this suit,

students who were members of the Jehovah's Witnesses sect

were excluded from school for refusing to salute the flag

and recite the pledge of allegiance each day. Due to the

specialized nature of these cases involving religious

questions, and the fact that these cases occurred before the

United States Supreme Court's Tinker decision, resulting in

a shift in both expanding and protecting student rights in

the educational setting, they have not been included for

analysis.

Similarly other religion-focused cases since Tinker

have not been included due to their specialized nature. The

separation of the topic of religion from other student

issues is commonly practiced in school law texts, which

treat "students and the law" or "students' rights"

separately from issues involving religion. Religious topics

are independently discussed in sections titled "schools and

the state"^^ or "religion and the schools.

Two additional areas that are equally specialized and

examined separately in school law literature are those

topics concerning equal educational opportunity—race/gender

"319 U.S. 624 (1943).

®^See for example E. Edmund Reutter, Jr., The Law of
Public Education (1985) and Mark Yudof et al.. Educational
Policv and the Law (1992).

"see Martha W. McCarthy and Nelda H. Cambron-McCabe,
Public School Law (1992) and Richard D. Strahan and L.
Charles Turner, The Courts and the Schools; The School
Administrator and Legal Risk Management Todav (1987).
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relations and desegregation, and the category of special

education. Similar to the practice described above, most

school law texts treat these issues discretely from student

management and student discipline.®^ This is not to say

that discretionary issues are not contained in lawsuits in

both of these specialty areas, nor that student conduct is

not a key element.®^ There can be assertions of

discrimination in student disciplinary cases and likewise

there can be violations of due process in the disciplinary

consequences meted out to special education students. The

exclusion of these areas for analysis is both a way of

limiting the scope of the study and a recognition that these

topics of discrimination and special education often involve

specific federal and state statutes. Both areas of school

law generate unique problems.

A final delimiting factor is the analysis of student

cases which have reached the United States Supreme Court

level. Many of the issues described would be equally

present in certain federal and state cases whose decisions

were not appealed to the United States Supreme Court. Once

again a management limitation prevents their inclusion.

Lufler records that between 1969 and 1987, student cases

involving suspension or expulsion which were appealed to

®^Id.; see Reutter, supra note 54, and Yudof et al.,
supra note 54.

®^See Honia v. Doe. 484 U.S. 305 (1988) .
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either state or federal courts of appeal totalled 207.®®

Definitions

The term discretion encompasses the legal definition

found in Black's Law Dictionary, applied in the educational

setting. Thus, in merging the definition with the

performance by school administrators, discretion is the

power or right held by administrators in performing their

official actions which allow them to carry out certain of

their responsibilities "according to the dictates of their

own judgment and conscience . . . ."®' These

administrative actions should be carried out in a manner

"which appears just and proper under the circumstances."®®

Manley-Casimir emphasizes that "choice" and "judgment" are

integral parts in discretionary decisions.®^

For purposes of this study a student grievance refers

to a legal action initiated on behalf of a student claiming

that a constitutional right has been violated, a procedure

has not been correctly followed, or an unreasonable school

action has been taken.

Henry Lufler, Jr., "The School Litigation Explosion:
A Specious Generalization," 5 (1988) (paper presented at the
annual convention. National Organization on Legal Problems
of Education).

®^Black's Law Dictionary, supra note 23, at 466.

®°Id. at 467.

®^Manley-Casimir, supra note 35, at 350.
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Students' rights refer to those constitutional rights

and procedural privileges which have been guaranteed to

pupils in the educational setting. These rights, such as

freedom of speech, freedom from unreasonable searches, due

process guarantees, usually originate in the Constitution,

but can include rights provided by federal and state

statutes as well as administrative regulations established

by state boards and departments of education. A variety of

topics can be included in the broad area of students'

rights, including ability grouping, competency testing,

discipline, freedom of speech, dress codes, student

searches, discrimination and others.

In studies of educational law, the category of

students' rights is treated separately from, for example,

that of teachers' rights, although there are parallels.

Also students' rights are treated separately from other

broad topics in educational law, such as church-state

relationships, school finance issues, and desegregation. In

this study the focus is primarily on those students' rights

involved in the management of student conduct and the

assignment of student consequences. Such classifications as

competency testing and ability grouping are not included,

since they do not involve the likelihood of disciplinary

action.
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Methodology

Procedure

The purpose of this study, as noted earlier, is to

examine the students' rights cases decided by the United

States Supreme Court since and including the Tinker ruling.

The primary source material for this investigation is the

majority and minority opinions of the United States Supreme

Court found in United States Reports. This includes the

following decisions:

Tinker v. Des Moines Independent School District

(1969)

GOSS V. Lopez (1975)

Wood V. Strickland (1975)

Inaraham v. Wright (1977)

Carev v. Piohus (1978)'^

Board of Education of Rogers. Arkansas v.

McCluskev (1982)"

New Jersey v. T.L.O. (1985)

Bethel School District No. 403 v. Fraser (1986)

Hazelwood School District v. Kuhlmeier (1988)

This investigation concentrated on identifying the

discretionary issues pertaining to the authority of school

"435 U.S. 247 (1978).

"458 U.S. 966 (1982).
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administrators to enforce school rules and assign

disciplinary consequences. These discretionary issues

include those specifically noted and referred to in the

United States Supreme Court decisions.

The following primary sources were used:

1. United States Reports. This is the official

edition of cases decided by the United States Supreme Court.

It covers the time period from 1790 to the present. After

1874, the citation only need include the volume number,

page, and year of the case.

2. Federal Reporter and Federal Supplement. The

Federal Reporter contains decisions of federal district and

circuit courts since 1880. The Federal Supplement includes

selected U.S. District Court decisions since 1931.

3. West's Education Law Reporter. Since 1982 this bi

weekly publication has been one of the most comprehensive

publications available for education law. It contains case

highlights, synopses, complete texts, indexing, and limited

commentary.

The following secondary sources were used:

1. American Law Reports. This source is an annotated

reporter containing selected state and federal decisions.

Legal subjects can be explored by referring to case name,

legal concept, or word index.

2. American Jurisprudence. This encyclopedia is a

source of articles containing numerous footnotes which

provide references to the cases cited in American Law
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Reports.

3. Corpus Juris Secundum. This national encyclopedia

is similar in scope to American Jurisprudence. It contains

articles of case law with footnotes citing decisions

covering those included in the West digests.

Selected secondary sources which address the concept of

administrative discretion were utilized, as well as sources

which included this concept in their analyses and

explications of the cases. This concept served as a

framework in analyzing the United States Supreme Court

decisions on those selected students' rights cases chosen

for examination.

Secondary sources utilized in this study can be further

categorized in several main areas. First of all there were

textbooks and casebooks, especially those dealing with

students' rights issues, including case summaries and case

citations, explicating the court's review of certain school

practices or lack of them. Another useful source of

secondary materials were specialized periodicals and law

review journals. The Journal of Law and Education contained

articles related to cases or issues in school law. Law

review journals included some articles pertaining to these

topics.

Another helpful secondary source available for this

study was the looseleaf services provided by the National

Organization on Legal Problems of Education, especially the

NOLPE School Law Reporter. NOLPE also publishes annually
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the School Law Yearbook and Current Issues in School Law,

both containing practical commentary and summary of recent

trends.

Additional secondary sources included those law-related

topics focusing on administrative discretion, especially the

writings of Davis^ and others,^® which addressed either

the legal concept or the educational practice of

administrative discretion.

Design

The second chapter contains a review of the literature.

Selected school law texts with sections on students' rights

and student management are briefly examined. References

pertaining to the administrative and legal aspects of

discretion are discussed. Certain secondary sources with

perspectives on discretion and students* rights, student

management and student discipline, and relevant topics from

the analysis of selected Supreme Court cases are reviewed.

Chapter three presents aspects of discretion in the

Supreme Court cases chosen for analysis. The cases are

reviewed essentially in chronological order. Important

concepts, doctrines, and principles are examined.

Chapter four identifies and describes the principles

38.

^See Davis, supra note 15.

^^See Manley-Casimir, supra note 35; Rossow, supra note
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from the United States Supreme Court decisions that

structure the discretionary relationship between students

and school administrators in student management situations.

Similarities and dissimilarities, as well as changes and

shifts, are noted in the Court's decisions.

Chapter five summarizes guidelines identified by the

Court across cases. Concepts, doctrines, and principles of

law which may serve as a guide for the discretionary actions

of school administrators are reviewed. The recommendations

for the use of discretion by school administrators are

indicated.
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CHAPTER II

REVIEW OF LITERATURE

Student Control Issues: An Overview

A number of educational and legal writers have examined

the influence courts have had on schools. Few

investigations into an area of school law such as students'

rights could begin without a reference to general school law

textbooks, written for administrators, teachers, school

attorneys, and students of educational law. The amount and

frequency of education litigation has kept the demand

constant for new and updated volumes. These works help

provide an overview of primary topics in education law, with

case citations illustrating important rights or procedures

which have been the basis of lawsuits. Several of these

major texts present the dynamic interplay between the

schools and the courts and provide a backdrop against which

the issue of students• rights and administrative discretion

can be scrutinized.

Reutter and Hamilton in the preface to their first

edition of The Law of Public Education put forward the hope

"that readers will concern themselves ultimately not only

with what the law is, but with what it should be."*^ The

^Reutter, supra note 54, at vii.



32

authors cautioned that, "Intelligent decisions concerning

the latter, however, are dependent on a knowledge of the

former. This knowledge of what the law is, especially

pertaining to student conduct, has been illuminated in the

analyses of important concepts, principles, and processes

which have developed over a long period of time. This

development has occurred both in the ongoing procedures

instituted and the actions taken by school administrators as

they manage and discipline students in the school setting.

It has also occurred in principles established by the United

States Supreme Court, as significant decisions have been

rendered affecting students' rights and administrative

discretion. These decisions, in turn, have further

regulated subseguent administrator reaction and behavior, in

the attempt to comply and then reorganize school policy and

administrative conduct. Imber and van Geel have suggested

that, "The network of education law is woven of

constitutional provisions, statutes, regulations, policies,

and common law . . . ," and they have pointed out that from

a legal perspective, "school officials serve many

masters."^ These administrative duties, particularly ones

involving student management and discipline, "include tasks

which in society at large are the province of legislators.

•^^Id,

^®Michael Imber & Tyll van Geel, Education Law 1
(1993) .
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police, courts, and penal systems."^'

From a historical perspective, students with

constitutional rights in the school setting is still a

recent phenomenon. Fischer, Schimmel, and Kelly in their

examination of Teachers and the Law stated that, "During the

first half of this century, the Bill of Rights was rarely

referred to when teachers or students challenged the

constitutionality of school rules. Courts allowed

school boards and administrators broad discretionary power

in carrying out the educational mission of schools.

The judicial doctrine of in loco oarentis has been an

important component governing the interaction between

student and administrator, especially in school discipline

situations. For over two hundred years this doctrine of

acting "in place of the parent" has allowed a teacher or

school administrator the prerogative of making unilateral

decisions on behalf of students. In the early nineteenth

century, the in loco oarentis doctrine "was applied to give

a presumption of reasonableness to all rules and regulations

instituted by boards of education and enforced by

teachers. In addition, this doctrine governing the

relationship of teacher to child "is an essential element in

^'id. at 197.

^°Louis Fischer et al.. Teachers and the Law 121 (3d
ed. 1991).

^^Strahan & Turner, supra note 51, at 129.



34

establishing the standard of reasonableness in regard to

punishment."^ Blackstone's Commentaries in 1770 contained

the statement frequently cited as the guiding principle in

student discipline, noting that parental authority could be

transferred to a child's teacher which would allow

"restraint and correction, as may be necessary to answer the

purposes for which he is employed."^ Several assumptions

operated in this doctrine to keep it viable for such a long

period of time.

First of all, the doctrine recognized that the teacher-

student relationship should be parallel to the parent-child

relationship, with ultimate authority residing in the

"schoolmaster," especially in matters of discipline.

Second, implicit in the doctrine was the assumption that the

teacher, in the role of one who guides and nurtures, would

oversee the best interest of the child, similar to a parent.

Third, as Zirkel and Reichner pointed out, some minimal

restraints were alluded to in the doctrine itself. The

statement is made that a parent "may" delegate, not "must"

delegate, implying a choice and stressing the importance of

parental agreement in the transfer of certain authority.

Further limitation on authority is present in the careful

^^Reutter, supra note 54, at 694.

^1 William Blackstone, Commentaries *413.

^^Perry A. Zirkel & Henry F. Reichner, "Is the In Loco
Parentis Doctrine Dead?" 15 J. of L. & Educ. 271 (1986).
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phrasing which allows the teacher "such portion" of a

parent's power "as may be necessary to answer the purposes

for which he is employed."^ The qualifiers "such," "may,"

and "purposes for which he is employed" are important

delimitations in the phraseology.

Numerous differences have developed from a time when

children were tutored by a schoolmaster selected by a parent

committee. States, through their constitutions and

statutes, began providing education, with teachers as

employees of the local board of education subject to state

regulations. More importantly, children were required to

attend school up to a designated age. A parent no longer

had control over whether his/her child attended school. In

loco parentis changed from "may delegate" to a required

transfer of parental authority to the school.

Reflective of much that was going on in other segments

of society, this doctrine of unchallenged administrative

control changed significantly in the late 1960s and the

1970s. LaMorte described it as a period in which "students

often were successful in challenging school policies and

procedures and in which many school officials perceived an

erosion of their authority. The increasing numbers of

students' rights cases not only led to "substantial changes

^Blackstone, supra note 73, at *453.

^^ichael W. LaMorte, School Law: Cases and Concepts
87 (4th ed. 1993).
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in the roles of the school administrator . . . , but

also to a restriction of the discretionary authority by

channeling "school decisions through new grids of legal

rules and procedures."^® Strahan and Turner characterized

the end result of this period as having a paralytic effect

on schools: "School principals despaired of controlling

violence and other forms of criminal behavior as they saw

disciplinary actions unraveled by decisions from the federal

bench.

Courts provide three important coinciding functions to

school personnel, as Imber and van Geel explained:

1. Courts attempt to settle specific disputes by
relying on constitutional provisions,
legislation, and certain regulations;

2. Courts interpret the validity of various
statutes, policies, and actions of school
personnel; and

3. Courts decide the legal interpretation of
federal and state constitutions, state
regulations, and common law.®°

The courts' view of administrative discretion in school

discipline practices is an especially precarious matter,

both for school officials and the students they manage. The

legal authority to control and manage students resides with

^Robert C. O'Reilly & Edward T. Green, School Law For
the 1990s 109 (2d ed. 1992).

^®William D. Valente, Education Law: Public and
Private 3 (1985).

^Strahan & Turner, supra note 51, at xiii.

®°Imber & van Geel, supra note 68, at 5.
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school officials. School rules and procedures are usually

devised and interpreted by school administrators.

Consequences for infractions are established and executed by

school staff. Other relationships within the school

reinforce this imbalance of authority. The inherent

inequalities in the relationship of teacher-student, adult-

minor, and paid state employee-child/recipient of service,

weave their way throughout the interactions of students and

school personnel. Added to this is the doctrine of in loco

parentis and the fact that students must attend school until

a certain age. As Imber and van Geel suggested, broad

discretion can lead to "inequitable application of standards

and punishment on the basis of race, sex, social class,

because of personal dislike, or against students who have

negative reputations."®^ In contrast, a reliance on rules

and procedure as a primary means of student management can

lead to what Yudof described as "legalization," a preference

for methodically following set procedures, resulting in "a

diminution or channeling of official discretion to make

decisions affecting teachers and students."®^

The structuring and confining of administrative

discretion rarely occurs more decisively than in the

formulation of school rules, the investigation of student

misconduct, and the assignment of consequences. It is here

®^Id. at 198.

82Yudof et al., supra note 46, at 333
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the confrontation between legalization and discretion

occurs, generating the dilemma: "For courts and policy

makers, the ultimate question is one of balance between rule

and discretion, formality and informality, trusting and

adversarial relationships."®

With respect to student behavior, McCarthy and Cambron-

McCabe suggested that, "One of the most persistent and

troublesome problems confronting educators is student

misconduct."®^ The law demands several seemingly

conflicting standards on the part of administrators and

school staff. On the one hand, the law emphasizes and

reinforces the need for an orderly school environment and

stresses that school rules and other student control

mechanisms be in place to protect children in ways which

would not be permitted in society at large, except by a

parent. On the other hand, the law requires vigilance on

the part of school personnel so that students' rights will

be protected in accordance with the Constitution, federal

and state statutes, and through school board policy. As

Imber and van Geel warned, "Many of the most difficult

questions in education law concern the conflict between

individual rights of students and the corporate needs of the

school."®®

83

®^McCarthy & Cambron-McCabe, supra note 55, at 199

®^Imber & van Geel, supra note 68, at 197.
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In the development of school rules, school authorities

have usually been delegated the power to construct and

enforce reasonable rules of student conduct.

Reasonableness, as Reutter advised, is not decided in the

abstract, but in the day-to-day application of student

discipline in actual situations.®^ Alexander and Alexander

asserted that, "Rules are usually held to be reasonable if

they materially contribute to the maintenance and

advancement of the educational process."®^ Courts of law

require that the complaining party, which is most frequently

a student or a parent, carry the burden of proving

unreasonableness on the part of school rules or certain

discipline actions taken. The closer a rule or

administrative action impinges on a constitutional right,

the greater the justification that is necessary on the part

of school personnel. If an actual right is infringed, such

as curtailment of speech, or search of a student, the burden

of proof shifts to school authorities to defend the need for

the rule or action involved.®® The legal challenge of a

particular school rule usually involves the charge of

vagueness or overbreadth.

Student rules of conduct accentuate a need for order

®®Reutter, supra note 54, at 677.

®^Kern Alexander & David Alexander, American Piihiir-.
School Law 279 (3d ed. 1992).

®®Reutter, supra note 54, at 677.
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and control in the daily practices of most schools. Respect

for authority and the rights of teachers to teach and

students to learn are paramount concerns. Whenever a

serious rule violation occurs, administrators consider both

the appropriate consequences for the individual student as

well as the effect these consequences will have as a

deterrent to the larger student body. There emerges a

delicate balance between rules and discretion which

administrators seek to maintain in carrying out certain

disciplinary actions. When a specific rule or action is

challenged, and the end result is a case tried in a court of

law, the issues are often difficult to resolve. This is

"because cases involving school law often do not address

simple conflicts of right against wrong but complex issues

encompassing the conflicting interests of teachers, parents,

administrators, and students."®'

Student discipline issues that result in lawsuits can

have several deleterious effects, especially those which are

appealed and end up in higher courts, including the United

States Supreme Court. An adversarial relationship can arise

between administrators and students, "with students and

school officials behaving like opposing lawyers seeking

strategic advantage through the exploitation of

loopholes."'® School administrators perceive themselves as

89Fischer et al., supra note 70, at xxix.

'®Imber & van Geel, supra note 68, at 198.
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being more vulnerable than they once were to personal

liability lawsuits as they carry out their official

responsibilities. Such fear leads to a tendency to rely on

written policies and procedures, with detailed rules and

consequences that read more like a legal document than a

student handbook. In addition, there are financial and

emotional costs in defending lawsuits. The expense of

defending lawsuits can be exorbitant, especially if a case

winds its way through one or more appeals' levels. An

intangible cost can be the demoralizing effect a lawsuit can

have on school personnel. As Price, Levine, and Gary

maintained:

On the one hand, the Supreme Court has stated
repeatedly that students do not shed their
constitutional rights at the schoolhouse gate. On
the other hand, the same court has repeatedly
emphasized that public education depends on the
discretion and judgment of local school
administrators and that courts should not set

aside their decisions lightly.'^

These school law texts highlight many of the dominant

themes and issues in the division of education law known as

"students' rights" and illustrate the different "variations

in judicial resolution of legal controversies."'^ Like

most introductions to school law, which are primarily

efforts to inform and update administrators, students, or

'^Janet R. Price et al.. The Rights of Students xiii
(3d ed. 1988).

'^Julius Menacker, School Law: Theoretical and Case
Perspectives xvii (1987).
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practitioners of school law, these texts provide a valuable

contribution in examining "the interplay of law and policy,

legal decision and educational practice."'^

Student Rights and Student Discipline

In addition to these general overviews contained in

school law texts, other legal writers have examined aspects

of student rights and student discipline that pertain to the

topic of administrative discretion. Kern Alexander's

discussion of administrative prerogative in student

discipline situations set forth a comparison of "natural

justice" in Great Britain with "due process" in the United

States.'^ He extensively reviewed British legal precedents

which dealt with the concepts of equity and fairness, and

the subsequent procedures developed to ensure their

protection. Guidelines were offered in dealing with bias

and fairness in overseeing administrative action toward

students in discipline matters. He noted that

administrative discretion is limited "by laying down

guidelines or standards to ensure due regard for fundamental

fairness.

'^Yudof et al., supra note 46, at xi.

'^Kern Alexander, "Administrative Prerogative:
Restraints of Natural Justice on Student Discipline," 7 J.L.
& Educ. 331 (1978).

'^Id. at 331.
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Duke, Donmeyer, and Farman narrowed the discipline

focus to legal issues involved in classroom management.'^

Referencing the courts' view of schools as rule-governed

organizations, the authors noted the double bind in which

teachers are placed: "They are losing some of the

discretionary powers that once helped them to control

misbehaving students, while the public steps up its

insistence that they be held accountable for classroom

order. The authors noted the difficulties involved when

courts and schools maintain conflicting views of students'

rights and the professional responsibilities of staff.

Lufler's two-year study of school discipline involving

1500 students in six junior and senior high schools in

Wisconsin challenged the appropriateness of using "similar

language to describe both criminal defendants and school

rule breakers . . . . The study addressed the level of

agreement of teachers and students on school rules and

consequences, the degree to which students violating the

rules were treated the same, and whether United States

Supreme Court decisions involving discipline (Goss.

Inqraham) were understood and followed. Lufler concluded

there was disagreement concerning rules and consequences.

'^Daniel L. Duke et al., "Emerging Legal Issues Related
to Classroom Management," 8 J.L. & Ed. 495 (1979).

'^Id. at 505.

'®Henry S. Lufler, "Debating With Untested
Assumptions," 11 Ed. & Urb. Soc'v 462 (1979).
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He established that patterns of discrimination existed among

certain classes of students and that the Supreme Court

decisions involving discipline were poorly understood by

teachers and students.

Zirkel and Reichner utilized a longitudinal sample of

educational decisions to determine the current status of the

in loco parentis doctrine in school settings.'' They

concluded that in certain contexts, such as the application

of school rules, the doctrine was relied upon. On the other

hand, in areas such as student searches, more recent legal

doctrines governed the practice.

Frels and Horner narrowed their attention on student

discipline to the significant difference between minor and

serious disciplinary action.^"' They described the general

investigative and due process procedures used in serious

disciplinary action, concluding that "the courts are most

concerned about the fair application of rules rather than

the result.

Students' rights is a topic that is parallel to student

discipline and has also received significant treatment in

school law texts and periodicals. Mawdsley discussed

students' rights in school involving personal appearance.

"zirkel & Reichner, supra note 74, at 271.

^°°Kelly Frels & Jeffrey J. Horner, "Student Discipline
in the Public Schools," 15 Current Municipal Problems 107
(1988).

^°^Id. at 113.
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student publications, pregnancy and marriage, and locker

searches. He noted that court involvement in these

areas resulted in "a loosening of the school's influence

over the decision and conduct of its students . . .

Davis' and Schwartz's Children's Rights and the Law

discussed United States Supreme Court decisions affecting

children's rights over a period of sixty years, from 1923 to

1982.^°^ Their book was "a study of the very delicate

relationship between the family and the state in modern

society. In addition, the authors presented various

court decisions involving a student's right to an education,

including aspects of race, wealth, sex, residence, national

origin, intelligence, and religion.

Friedman's discussion of student's rights centered on

the court's limiting the power of teachers and school

boards. Describing "judicialization" as a process of

transforming dispute situations into court cases, Friedman

^°^Ralph D. Mawdsley, "Constitutional Rights of
Students," in The Courts and Education (C. Hooker, ed.
1978).

^°'ld. at 162.

^°^Samuel M. Davis & Mortimer D. Schwartz, Children's
Rights and the Law (1987).

^°^Id. at xi.

^"^Lawrence M. Friedman, "Limited Monarchy: The Rise
and Fall of Student Rights," in School Days. Rule Davs (D.
Kirp & D. Jensen, eds. 1986).
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outlined three stages in the evolution of student's

rights. The first stage he referred to as pre-

judicialization, a period prior to 1965, when decisions of

teachers and board members were beyond questioning. The

second period highlighted the explosion of students' rights

issues in the late 1960s in which there were constant

challenges, hence Friedman's term "judicialization." The

third stage he described as "absorption," when various

institutions reacted to court decisions and attempted to

accommodate the different court doctrines within their own

institutional policies and procedures. Friedman cited and

discussed several of these student rights cases, especially

the length-of-hair cases of the 1960s and early 1970s, which

underscored the issues of "individual rights, personal life

style, and freedom from authority."^®® Friedman suggested

that the trend of judicialization was part of a larger

phenomenon of "legalization," involving "the stiffening of

informal norms into networks of rules and regulations, and

informal procedures that look more or less like those of

courts.

^°^Id. at 239.

^°®Id. at 246,

^°'ld. at 251.
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Court Involvement in Education

Court involvement in matters pertaining to education

and the effects from this involvement have often been a

topic of discussion in school law. Court decisions,

especially those of the United States Supreme Court, have

shaped the laws and practices in education, which in turn

have guided the practice of school administrators toward

students. Rist's and Anson's Education. Social Science, and

the Judicial Process presented a variety of essays

identifying the advantages and limitations of judicial

decision making as opposed to the administrative or

political processes. The authors noted the decision

making authority assumed by courts, which has had an impact

on every aspect of education, "from the daily classroom

procedures of teachers through the exercise of authority by

principals and administrators. The relationship of

constitutional rights and the social sciences, the use of

social science evidence in court cases, and an in-depth

analysis of selected cases highlighted the authors'

theoretically-oriented approach to court impact.

In Critical Issues in Education Law; The Role of the

Federal Judiciarv in Shaping Public Education, a NOLPE

"°Ray C. Rist & Ronald J. Anson, eds.. Education.
Social Science, and the Judicial Process (1977).

^^^Id. at ix.



48

publication edited by Gail Sorenson, twelve brief chapters

detailed federal court involvement in a variety of current

education concerns, such as students and disease, child

abuse, and drug testing Zirkel's "Overview" in this

collection raised the legitimacy and capacity issues

sometimes discussed in weighing court intervention in

education This issue addresses the question of whether

the courts should actually be involved in certain problems,

and then the capacity of the court effectively to resolve

key points in question, a topic raised also by Rist and

Anson.

The role of the United States Supreme Court and the

impact of its decisions on schools and school officials has

been both a recurring topic in the literature of school law

and one that bears directly on an analysis of administrative

discretion in Supreme Court decisions. Author Raoul Berger

examined the role of the Supreme Court, identifying the

resentment created by increasing Court involvement in a

variety of public matters, including the administration of

schools.

Reutter's work on the Supreme Court's impact offered

"an analysis and synthesis of the opinions of the Supreme

Sorenson, supra note 3.

"^Perry A. Zirkel, "Overview," in Critical Issues in
School Law 4, 5 (NOLPE 1988).

^^^Raoul Berger, "The Role of the Supreme Court," in
School Law for a New Decade (M. McGhehey, ed. 1981).
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Court, organized thematically around such topics as

finance, religion, liability, federal legislation, and a

separate chapter on student rights. He presented cases

chronologically, including cases which have had an impact on

education that were initiated by litigants outside the field

of education.

Lufler's analysis of Supreme Court impact focused more

precisely on the Goss v. Lopez case and its repercussions in

two Wisconsin school districts. Utilizing

questionnaires of students and teachers, interviews, and

anthropological observation, the author attempted to

determine impact on three levels: the litigants themselves,

people working in the schools, and the unintended impact

that was not anticipated. Lufler also examined more

theoretically the issue of the court and compliance, changes

in schools as a result of court cases, and other questions

the compliance literature raises.

Patterns in Education Litigation

One aspect of the topic of court impact has been the

sheer number of cases in education, the analysis of which

Edmund Reutter, Jr., The Supreme Court's Impact on
Public Education (1982).

^^^enry S. Lufler, "Unintended Impact of Supreme Court
School Discipline Decisions," in Contemporarv Legal Issues
in Education (M. McGhehey, ed. 1979).
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has been treated in several books and articles. Hogan

included in his book The Schools, the Courts, and the Public

Interest a table of the number of state and federal cases

pertaining to the organization and administration of school

programs from 1789 until 1984.^^^ Likewise Tyack, James,

and Benavot included in their book-length work a section

presenting the average annual rate of litigation per million

population, noting a rate of .83 cases per million beginning

in 1836 and concluding in 1976 with a rate of 5.09.^^® In

addition, they presented a ten-category table from 1810-1981

basically in ten-year intervals estimating the number of

state and federal appellate level cases involving what is

labelled as the "Bureaucratization and Centralization of

Public Schools.""' The authors included a section in the

appendix which explained in detail how they determined the

volume and change in education litigation and introduced

further tables highlighting the following information:

percent distribution of appellate cases according to nine

major legal categories; percent distribution of these cases

by plaintiff and defendant, covering the same period; and a

table presenting an estimated number of appellate cases

dealing with the issues of race, language, ethnicity, and

"^John C. Hogan, The Schools, the Courts, and the
Public Interest (2d ed. 1985).

"®David Tyack et al.. Law and the Shaping of Public
Education. 1785-1954 118 (1987).

"'id. at 119, 120.
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religion from 1810-1981.''^o

Imber's and Gayler's statistical study was an attempt

to present the changes in education litigation which have

occurred after 1960.^^^ Utilizing rate of change as a

predictor, they concluded that rates of litigation grew

significantly during the years 1960-1977, with a gradual

decline since that time. Lufler's analysis centered on

cases involving the suspension and expulsion of students,

from 1965-1987, reported in federal courts and state courts

of appeal. He examined the volume of cases, separated

them into substantive and procedural areas, and classified

them according to whether the student or the school

prevailed. He concluded from an analysis of twenty-three

years of cases involving suspension and expulsion, that

there had been no litigation explosion. He noted certain

trends in which students tended to prevail in areas of dress

and appearance, whereas schools were more successful in

cases involving alcohol and drugs and assigning serious

consequences for school disruption.

Zirkel and Richardson also contributed to this ongoing

^2°Id. at 213-218.

^^^Michael Imber & David E. Gaylor, "A Statistical
Analysis of Trends in Education-Related Litigation," 24
Educ. Adm. O. 55 (1988).

^^^Lufler, supra note 58.
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analysis of education litigation Their study included

a review and summary of these previous studies in addition

to their own statistical investigation. They first examined

education litigation in state courts, beginning in the 1940s

over a period of five decades, according to five separate

categories in education. With the exception of special

education cases, which more than doubled in the 1980s, the

four other categories showed a downturn or a levelling

off. 124 Federal court litigation displayed a similar

pattern, with a "mini-explosion" of over fifteenfold in

special education. The authors presented four tables

outlining Supreme Court patterns, two of which dealt with

the volume of cases, one dividing cases by category and

showing the proportion of each category, and one detailing

outcome percentages on which party prevailed. In the

category of student rights, school authorities prevailed in

slightly more than half of the Supreme Court cases in the

1980s. A similar percentage emerged for all students rights

cases that have reached the Supreme Court.

i23perry A. Zirkel & Sharon N. Richardson, "The
'Explosion' in Education Litigation," 53 Educ. Law Rep. 767
(1989) .

^^^Id. at 778, 779.

125Id. at 788.
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Litigation and Education Policy Making

A final broad-based area pertaining to court

involvement in education which has had an impact on

administrative discretion is the topic of educational policy

as it is influenced by court intervention. Framing

educational questions within legalistic parameters has

influenced many areas of education, including the authority

of administrators to control student-related issues. Hazard

attempted to explore this "practice of casting educational

problems into a legal form".^^^ Following the Tinker.

Goss. and Wood decisions, Hazard questioned whether schools

were able to "achieve both the community expectations or

social outcomes and the constitutional safeguards demanded

in the larger society. This theme was echoed in

Thurston's analysis of the "relationship between the legal

process and educational quality. He identified the

interconnection of social objectives emerging from the

actions of courts and school legislation as they affected

the quality of schools. He noted the difficulty of school's

achieving these social objectives and maintaining standards

^^^illiam R. Hazard, "The Law and Schooling: Some
Observations and Questions," in Conflicts and Tensions in
the Public Schools 47 (E. Wolf, ed. (1977)).

at 63.

^^®Paul W. Thurston, "Is Good Law Good Education?" in
Review of Research in Education 298 (D. Berliner, ed.
(1980)).
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they are committed to upholding.

In contrast Nystrand and Staub denied that courts were

taking away administrative authority on policy-making

decisions. They asserted that the courts have generally

been supportive of state and local action when

constitutional guarantees have been followed. Fischer's

summative essay reviewed the expanding role of the courts in

their influence on educational policy, concluding that

legislation has been more influential than court

activism.

Court intervention in any area, especially in school

practice, has often led to the activist/restraint analysis

undertaken by commentators on school law. Glazer's often-

cited description of an imperial judiciary emphasized the

activist point of view and the negative effects as the

courts "reach into the lives of the people, against the will

of the people . . . Glazer identified two noted

busing decisions and Goss. among other non-education

decisions, as examples of cases which drew the judiciary

into arenas that were far-reaching and exemplary of an

^^'Raphael O. Nystrand & W. Frederick Staub, "The Courts
as Educational Policy Makers," in The Courts and Education
(C. Hooker, ed. 1978).

^'°Louis Fischer, "The Courts and Educational Policy,"
in Policy Making in Education (A. Lieberman & M. McLaughlin,
eds. 1982).

^'^Nathan Glazer, "Towards an Imperial Judiciary," 41
Pub. Interest 104 (1975).
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activist phase difficult to curb.

Conversely, Rebell's and Block's book-length study of

educational policy making reached a different conclusion in

viewing the activist/restraint continuum. Selecting 65

cases between 1970-1977, the authors performed small-scale

studies to determine what the claims were, whose interests

were represented, and what the level of compliance was by

those affected. In addition, the authors studied in detail

two significant cases in New York and Colorado. They

concluded that the courts could play a valuable role in

shaping educational policy without overstepping the judicial

boundary.

Fischer's more recent analysis focused directly on

court activism in education. He applied Shick's four

elements of activism and Canon's six dimensions of activism

to major education cases in the previous twenty-five years

and determined that courts were continuing to create school

policy. To Fischer, there was a more critical question:

Are the actions which the court is taking appropriate or are

they a "usurpation of power? He concluded that most

current cases originated in connection with legislative and

^'^Michael A. Rebel 1 & Arthur R. Block, Educational
Policy Making and the Courts: An Empirical Studv of
Judicial Activism (1982).

^'^Louis Fischer, "When Courts Play School Board:
Judicial Activism in Education," 51 Educ. Law Rep. 693
(1989) .

""^Id. at 702.
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administrative regulation rather than "activist impulses on

the part of the judiciary."^'®

Administrative Discretion

As noted earlier, the literature available on

discretion has rarely focused on educational practice. The

discretion of judges in overseeing trials, of policemen in

the line of duty, and most commonly, the discretion of

public officials in large governmental agencies comprised

the usual forum for the discussion of discretion.

Administrative discretion in public agencies has provided

the most abundant secondary source material. Much of the

pertinent information on discretion has been reviewed in

Chapter 1 by examining various uses and definitions of the

word.^'^ Four of these works stand out for further

reference, along with selected administrative law texts

which include valuable discussions of discretionary action.

The first is Kenneth C. Davis' definitive book on

Discretionarv Justice. Numerous writers, especially

those in the field of law, have alluded to Davis, and

subsequent articles on discretion have used his work as a

"®Id. at 703, 704.

^'^See discussion supra pp. 3-15.

137rDavis, supra note 15.
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springboard from which to diverge.^'® Davis defined and

attempted to set the parameters of administrative

discretion, especially as it applied to governmental

regulatory agencies. Though Davis made no specific

reference to the exercise of discretion in a school setting,

his work assumed a position of authority from which others,

whose topics varied from his, departed.

Davis reiterated in his Administrative Law Text that

"informal discretionary action is the lifeblood of the

administrative process."^'' Noting that discretion

includes both interim and final choices, as well as

procedural and substantive choices, Davis suggested that

discretion included a plethora of factors such as "methods,

forms, timing, degrees of emphasis, and many other

subsidiary factors. Davis alluded to the shortage of

literature which focused on justice in individual cases,

stressing that, "Discretion is essential for individualized

justice, for creative justice . . .

Galligan suggested that in the areas of administrative

law, an important question that is often missed is "how

^'®See Robert Baldwin & Keith Hawkins, "Discretionary
Justice: Davis Reconsidered," Pub. Law 570 (1984); see also
Fletcher, supra note 12; Shapiro, supra note 18; Pepinsky,
supra note 28; Manley-Casimir, supra note 35.

^''Kenneth C. Davis, Administrative Law Text 91 (1972) .

i^Ojd.

at 92.
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administrative powers do get exercised and what constraints

they are subject to."^^^ The tension is present between

the positive aspects of discretionary powers, allowing more

freedom on the part of administrative officials, and a

complex set of rules which "are always present in

constituting, defining, and constraining discretion.

Galligan's study of discretionary power attempted to examine

the different meanings of discretion, the problem of

officials in exercising discretionary actions, and the

"relationship between discretionary powers and concepts like

arbitrariness, rights, and personal liberty. A second

significant facet of Galligan's inquiry was an investigation

into the legal control of discretion, as developed by the

courts. This probe included an examination of

constitutional assumptions which underlie judicial review of

discretion.

Court review of administrative action is an important

aspect of discretionary decision making. Not only does

judicial review attempt to protect the rights of the

individual who could be harmed through the decision of a

particular agency, it also attempts to promote decision

making that is reasoned, factually supported, and rationally

Galligan, Discretionarv Powers; A Legal Studv
of Official Discretion vii, viii (1990).

^^'id. at 3.
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explained. Gellhorn and Levin stated that in most

agency practice, "an agency starts by interpreting the law

(sic) it is supposed to implement; it finds facts about the

situation it will address; and it uses discretion in

applying the law to the factual situation it has found to

exist. The authors noted that court review of these

actions moves from more intensive to less intensive in

reviewing these three aspects of agency practice.

The distinction between law and fact also has a bearing

on court review. A significant role of agencies can be to

make findings of fact in particular situations with which

they deal, whereas courts take primary responsibility in

ruling on matters of law.^^® The ideal agency action in a

particular matter is to apply a proper legal standard to a

set of acknowledged facts. Aman and Mayton pointed out that

in such a case the result is usually "a form of

reasonableness review by the courts that usually results in

deference to the agency judgment . . . This

deference is primarily due to the fact that the agency "is

most likely to have the expertise and experience necessary

^^^Ernest Gellhorn & Ronald M. Levin, Administrative Law
and Process in a Nutshell 73 (3d ed. 1990).

at 77.

^^®Alfred C. Aman, Jr. & William T. Mayton,
Administrative Law 439, 440 (1993).

^^'id. at 442.
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to apply the law to the facts in a manner that achieves

uniformity in the large number of similar cases that are

likely to come before it, and more importantly, in a manner

that best advances the policy goals of the agency.

In contrast to Davis, who proposed ways of limiting

discretion, Joel Handler took the concept of discretion into

the domain of special education and proposed expanding

it.^®^ Suggesting that "the system of rights and

procedural remedies developed over the last several decades

has not worked . . ." for many of the citizenry it was

targeted to help. Handler sought "to preserve and enhance

our core ideals of autonomy, responsibility, humaneness, and

progress in the modern bureaucratic state. He found

one way of achieving this would be the inclusion of

discretion in certain client/agency relationships where the

structure of the legal system could be at odds with client

needs. Handler sought to answer the question, "What are

•the conditions necessary for a normatively appropriate

discretionary decision?' In a situation in which the

relationships are continuous, such as exists in schools, and

are present in the ongoing interaction among school

i50id.

^^^Handler, supra note 14.

^®^Id. at 2.

^^'id. at 4.

^5^Id. at 7.
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personnel, special education students, and their parents.

Handler found the adversary system to be counterproductive

to constructive decision making. He maintained that the

interaction between parents and school officials that often

occurred in multidisciplinary meetings, involving

discussions of student evaluation and educational programs,

needed to culminate not only in decisions which were

judgmental and professional, but also which could be

interpretive and flexible, rather than rule-bound.

Two other works on discretion have had a more direct

bearing on education and student discipline. Manley-Casimir

applied Davis* suppositions to the school setting by

advancing the use of discretionary justice as a model for

school governance.^®® In his application of the model, he

selected the regulation of student conduct and the

classification of students for instruction as examples to

demonstrate the model's utility. Rossow further narrowed

his study of the administrative exercise of discretion to

the suspension of students.^®' He asked whether school

officials were able to identify the various principles of

fairness in school discipline. His analysis focused on the

components of reasonableness, proportionality, fair warning,

equal application, and equal protection in carrying out

student discipline. Rossow included court cases which dealt

155Manley-Casimir, supra note 35,

^®^Rossow, supra note 38.
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with each of these elements to demonstrate the potential

pitfalls awaiting school administrators.

Discretion and Authority

Just as discretion, involving the capacity to choose

among a variety of options, is an important component in

administrative decisions, the interconnection of discretion

and authority is equally a key issue. The question of legal

authority to control the school program and the variety of

controlling points from the federal level down to the

classroom teacher, was the subject of van Geel's examination

in Authoritv to Control the School Program. He

presented an overview of how this authority has been used

and more recent trends which have resulted in shifts in

authority.

Two analyses of authority concentrating on a classroom

perspective were the legal and theoretical perspectives

described by Muir and Elmore. Muir highlighted the

classroom effects which occur when noneducators place

regulations on schools, noting particularly the authority

relationship between teachers and students. Elmore's

i57Tyii van Geel, Authoritv to Control the School
Program (1976).

^®®William K. Muir, "Teachers Regulation of the
Classroom," in School Davs. Rule Davs (D. Kirp & D. Jensen,
eds. 1986).
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study denoted not only how authority is structured in

schools, but also how this structure affected outside

attempts to reform schools

Historical Perspective

No examination of education and court-related materials

pertinent to this study would be complete without

referencing certain overviews which place the current

understanding of court activity in education in a historical

perspective. Koenig's brief review set forth the

distinction among statutory, judicial, and administrative

controls in assessing governmental influences in

education. In the same volume, Hughes and Gordon

characterized three stages in the evolution of court

involvement in education. The first began in 1785 with

the disassociation of the federal courts from educational

concerns until the early 1900s. The second stage covered

the period through World War II, with education primarily

the concern of local and state governments. The final phase

they described as the period of court activity in which many

^^'Richard F. Elmore, "Reform and the Culture of
Authority in Schools," 23 Educ. Adm. 0. 60 (1987).

^^°Robert A. Koenig, "The Law and Education in
Historical Perspective," in The Courts and Education (C.
Hooker, ed. 1978).

^^^Larry Hughes & William A. Gordon, "Frontiers of the
Law," in The Courts and Education (C. Hooker, ed. 1978).
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social reforms were achieved through court action.

Tyack's, James', and Benavot's historical work Law and

the Shaping of Public Education. 1785-1954 asserted that

"Americans have always used law to shape public

education. The authors examined how the three parts of

the legal system have influenced public schools: state

constitutions, state statutes and administrative law, and

appellate decisions. Their analysis outlined the historical

phenomenon in which society's institutions helped organize

the collective life of its people and then modified the

behavior of its citizens. Despite the fact that their

work did not deal in any significant way with the more

recent cases in this study, the authors laid a valuable

foundation by illustrating how law in general and courts in

particular have helped chart the course of education:

The strains on the public schools have been
formidable as people have struggled with the
creative tension between common purpose and
respect for diversity, majority rule, and minority
rights. Seen in historical perspective, the
conflicts of the last thirty years show how law
has been employed to remedy injustices condoned or
even created by the use of law in the past.^^

This synopsis of selected source material focusing on

students' rights from the field of educational law,

illustrates the influence court decisions, especially those

i62Tyack et al., supra note 118.

at 7.

^•^Id. at 27.
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at the Supreme Court level, can have on educational practice

and administrative behavior. Beginning with a period in

which parents could choose to transfer authority to a

schoolmaster, who acted in loco oarentis in overseeing the

educational and social development of children in their

care, public education has moved to a point in which state

law mandates children to attend school. A transfer of

parental authority to the school is reguired. Classroom

teachers and school administrators are considered agents of

the state, considerably limited by laws, statutes, and

policies in their application of the in loco oarentis

doctrine. For school administrators to operate in such a

milieu recalls a statement from Hazard rephrased in the form

of a question; Can schools achieve the academic and social

outcomes which the community expects and protect carefully

the constitutional rights which the courts expect?

Such a question in turn directs attention to the

counterparts referred to in this analysis: student

discipline versus student rights, court activism versus

court restraint, and administrative discretion versus

confinement of discretion. These challenges to attain a

proper balance between rules and administrative discretion

have proceeded from a time prior to the 1960s when school

authorities had complete control, to a period in the 1970s

when administrators felt they were losing control. Recent

court decisions indicate that these struggles are continuing
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to occur, with the emergence of contrasting philosophies in

how schools should be governed: legalization and

bureaucratization, representing greater restraint on

discretion, versus professionalization, characterized by

greater freedom in exercising discretion. The courts

through their decisions have entered into this debate. The

outcomes of their decisions, especially those of the United

States Supreme Court, further contribute to the vigorous

interplay between courts and schools, as law continues to

shape the future of education.
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CHAPTER III

DISCRETION IN SUPREME COURT CASES

Since the IVinker^" ruling, court decisions at all

levels affecting school discipline and students' rights have

had a significant impact on the formulation and

implementation of educational policy. Cases reaching

the United States Supreme Court have already passed through

two levels of state or federal courts, and the decisions

rendered often contain issues which are both significant and

"far-reaching in their scope and implications. The

rulings of the Supreme Court are not only binding on all

lower courts, but also serve as signposts for predicting

future direction and subsequent decisions.

Supreme Court decisions involving students' rights have

usually contained lengthy and fervent opinions by the

Justices on both sides of the issue. Few areas in public

school administration impinge on the relationship between

students and school personnel than the issue of student

discipline. This is partly due to the discretionary

authority which administrators have in managing students, as

i65Tinker v. Des Moines Independent School District. 393
U.S. 503 (1969).

^^LaMorte, supra note 71, at 19.

^^^Reutter, Jr., supra note 110, at 3.
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well as the constitutional questions raised when

administrative actions limit constitutional freedoms.

Traditionally an administrator's prerogative in a discipline

incident has included a determination of guilt, a decision

whether to assign consequences, and apportioning punishment

appropriate to the situation. The adage "judge, jury, and

executioner," though pejorative in connotation, approximates

the potential an administrator holds for using or abusing

discretion. Fairness and justice are among the substantial

outcomes of the encounter between administrator and student,

in weighing the student's "interest as balanced against

corresponding and sometimes contrary school interests.

School administrators have struggled with the concept

of administrative discretion. The Tinker decision in 1969

initiated some of the important discretionary issues that

continued to emerge in subsequent Supreme Court cases. From

a school administrator's perspective. Tinker dealt with the

authority to prescribe and enforce student conduct at

school. The Des Moines school district, fearing the type of

disruption that had occurred in schools in other parts of

the country over the Vietnam War, instituted a school

regulation banning armbands as a form of protest. When some

students violated this regulation, they were suspended from

school.

Prior to Tinker, administrators and school boards

168K. Alexander, supra note 87, at 355.
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possessed practically unlimited authority to make and

enforce regulations controlling student behavior. The

Tinker ruling established that school officials, while

needing broad discretionary powers, did not possess absolute

authority. School regulations had to conform to

constitutional principles. Limits were imposed on the

discretionary powers of school officials in devising school

regulations.

The Supreme Court ruling in Tinker, in addition to

dealing with limited versus unlimited school authority,

created its own set of discretionary issues. School

officials could no longer prevent the First Amendment speech

of students unless there was a danger of substantial

disruption. While the discretion to determine this

disruption resided with the school building administrator,

both majority and minority opinions of the Supreme Court

illustrated that there could be differing interpretations of

school disruption. In a 7-2 decision, the Tinker case

concluded that the wearing of black armbands was a silent

form of protest and protected free speech. Substantial

disruption thus became the benchmark both for First

Amendment speech as well as certain other school

regulations, and the interpretation of "substantial" was

169,Tinker. 393 U.S. at 511.

^^°Id. at 506, 509.

171Id. at 505.
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left to local administrators to construe.

Perhaps no student rights' case decided by the United

States Supreme Court dealt as directly with administrative

discretion in school discipline practice as did Goss v.

Lopez. The Tinker ruling six years earlier had addressed

discipline only indirectly through the pivotal issue of

First Amendment rights for students in school. In many

ways, Goss became a discipline case about the freedom of a

school administrator to exercise professional discretion

within a broad boundary, versus the legal restraint of this

discretion by the constitutionally-guided principles of due

process.

The case involved students in the Columbus, Ohio,

public schools who brought a class action lawsuit against

the school system. The suit was initiated as a result of

their being suspended from school without an opportunity to

present their side of the story prior to or soon after the

suspension. The students were enrolled in three different

schools, and the circumstances resulting in the disciplinary

action, one of which involved the suspensions of seventy-

five pupils in a lunchroom incident, occurred during a time

of student unrest. Ohio law required parent notification

within twenty-four hours of a suspension, and an appeal to

the Board of Education was available in the case of

^^^Goss V. Lopez. 419 U.S. 565 (1975)

^^Id. at 569.
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expulsion. The law provided no such appeal for students as

a result of suspension. The students claimed that such a

law was unconstitutional because it took away their right to

attend school without any type of hearing.

Many legal aspects of school discipline, such as

administrative discretion to take disciplinary action, the

process and fairness of punishment, the nature of the

relationship and interaction between student and

disciplinarian, the need for control and respect for

authority in schools, and the concern for the individual

versus concern for the group were addressed in the Goss

decision. Central to the case was the guestion of

administrative discretion in the process of assigning a

significant punishment, the suspension of students from

school for misconduct. In Goss. concern over administrative

discretion, its role in upholding authority in schools, and

the impact certain school discipline procedures had on the

relationship between student and administrator emerged as

paramount issues.

Prior to the Supreme Court decision in Goss. a school

administrator could suspend students from school simply by

sending the individual home and informing the parents of the

action. There was no obligation to discuss with the student

beforehand the incident resulting in the disciplinary

action. The school administrator had complete discretion to
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reach a conclusion about the disciplinary situation and the

appropriate consequences, including suspension from school

for up to ten days. Usually, as illustrated by the policies

of the Columbus Public Schools, the appellants in the Goss

case, there would be an opportunity to discuss or appeal the

specific school action at a later time only if expulsion was

involved. Some of the facts surrounding the suspensions

of nine students from the Columbus Public Schools led the

Justices to conclude that unreasonable authority was

available to the school administrator without some

counterbalances for students.

In Goss. like Tinker, student rights had been violated

in the educational setting through unchecked administrative

discretion. Words such as "untrammeled power," "injustice,"

"unfair," "mistaken findings," and "arbitrary exclusion"

stressed the potential for administrative abuse or

error. To alleviate certain aspects of this unfairness,

the Supreme Court sought to structure the

student/administrator relationship in such a way that

certain legal protections would be available to students

which were not there before. These protections were

intended to lessen the possibility for abusive situations.

A minimum of formality was required for the protection of a

student right. This ensured better balance in a situation

^"id. at 567.

^^^Id. at 579-581.
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which seemed to allow too much discretion.

In Wood V. Strickland.''^ decided the same year as

Goss. the Supreme Court let school administrators know what

could happen if they ignored the newly-acquired rights of

students provided in Tinker and Goss. Two important issues

of administrative discretion were raised. One dealt with

the discipline matter in the case itself. The other

concerned the liability an administrator could be subjected

to in making discretionary decisions.

In the discipline matter before the Supreme Court, two

high school girls had been suspended for the remainder of a

semester for spiking the punch of students and parents at an

extracurricular activity. The court of appeals had

determined that the school board's erroneous interpretation

of its own regulation had violated the girls' substantive

due process rights. The particular rule forbade the use or

possession of intoxicating beverages at a school-sponsored

activity. The court of appeals ruled that this regulation

was inapplicable to the incident, because the malt liquor

used by the girls did not satisfy the Arkansas statute's

definition of "intoxicating."

The Supreme Court threw out this argument by the court

of appeals. The Justices reasoned that when the school

board's rule was implemented eight years earlier, it was not

meant to strictly coincide with the state's definition of

^^Wood V. Strickland. 420 U.S. 308 (1975).
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intoxicating. The Justices in an often-quoted statement

from the case, determined that school boards should retain

significant discretion in interpreting the policies they

themselves have adopted:

the Court of Appeals was ill advised to supplant
the interpretation of the regulation of those
officers who adopted it and are entrusted with its
enforcement. . . . It is not the role of the
federal courts to set aside decisions of school
administrators which the court me^ view as lacking
a basis in wisdom or compassion.^''

The Court noted the importance of the "discretion and

judgment of school administrators and school board members

. . ." and refused to allow the federal courts to become

"a vehicle for federal court correction of errors in the

exercise of that discretion which do not rise to the level

of violations of specific constitutional guarantees."'^

Another issue addressed by the Supreme Court in Wood v.

Strickland was the liability, if any, school officials had

in carrying out their official duties. Administrators had

previously thought they were protected in conducting certain

discretionary duties, especially those related to

discipline. In Wood, two administrators and the school

board were sued for damages due to their alleged violation

of students' due process rights. The district court had

found that the school officials were immune from damages

unless proof of malice was substantiated. The Supreme Court

178Id. at 325, 326.

'^Id. at 326.
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narrowed this protection to a qualified immunity. School

officials were protected unless they knowingly violated the

constitutional rights of students. The Court observed that

school officials are constantly determining whether school

rules have been broken and assigning consequences for these

actions. Not to allow some type of qualified immunity

"would unfairly impose upon the school decisionmaker the

burden of mistakes made in the course of exercising his

discretion. . . On the other hand absolute immunity

would be inappropriate "since it would not increase the

ability of school officials to exercise their discretion in

a forthright manner. . . The degree of immunity "must

be such that public officials understand that the action

taken in good-faith fulfillment of their responsibilities

and within the bounds of reason under all the circumstances

will not be punished and that they need not exercise their

discretion with undue timidity.

Despite strong statements in support of exercising

administrative discretion, the effect of the decision in

Wood was to subject school administrators and boards of

education to greater liability than they had encountered

before. Both Tinker and Goss made significant changes in

the use of administrative discretion. Wood seemed to

^®°Id. at 319.

181
Id. at 320.

^®2ld. at 321.
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caution that in carrying out discretionary responsibilities,

school officials had better proceed carefully or they could

be held personally liable.

Both aspects of the Wood decision, the liability to

which school administrators were subjected and the warning

to federal courts about substituting their judgment for that

of school officials, appeared in two later disciplinary

cases reviewed by the Supreme Court. Carev v. Piphus^°^

occurred three years after Wood in 1978, and Board of

Education of Rogers. Arkansas v. McCluskev^"^ was handed

down in 1982.

In Carev v. Piohus two cases involving the lengthy

suspensions (twenty days) of two students for violating

school rules were consolidated. Both plaintiffs alleged due

process violations on the part of school officials and sued

for damages. The specific school regulations, one involving

alcohol and the other involving a male student wearing an

earring, did not seem to be at issue in the case. What was

at issue was the disciplinary action taken and the degree of

due process provided to the students, especially considering

rights granted in the Goss decision three years earlier.

The district court first hearing the case referenced

the Wood decision that school officials "should have known

^°^Carev v. Piohus. 435 U.S. at 247 (1978).

^^Board of Education of Rogers. Arkansas v. McCluskev.
458 U.S. 966 (1982).
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that a lengthy suspension without any adjudicative hearing

of any type would violate procedural due process".^®' The

important issue in Carev was not whether school officials

had erred in denying due process. That seemed self-evident.

The significant argument before the Supreme Court was the

extent of liability and how damages would be determined.

The student's argument centered around the assertion

that actual damages did not have to be proven in order for

the students to collect. There should be a presumption of

damages if constitutional rights were violated. The Supreme

Court, however, would not allow an award for substantial

damages for the deprivation of a constitutional right unless

the students could prove mental and emotional suffering due

to the deprivation, similar to any other type of liability

claim. The students were able to obtain nominal damages and

deletions of the suspensions from their school records, a

judgment made by the lower court and left standing.

Carey sent a message to school administrators in

assessing the risks involved in making discretionary

decisions erroneously. No small expense was involved in

defending such suits and paying attorney's fees, regardless

of whether mental or emotional damages could be proven.

School systems losing these cases could be responsible for

these large monetary sums. On the other hand, courts would

have to fix the actual monetary damage to students based on

^°^Carev. 435 U.S. at 251.
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the principles of liability and compensation, not on an

assumption of injury. This meant that students would have

to substantiate mental and/or emotional harm and tie this

injury to an actual amount of money.

When the discipline case Board of Education of Rogers.

Arkansas v. McCluskev^°^ reached the Supreme Court in 1982,

it turned into a rehash of the Wood case seven years

earlier. The issue involved the denial of substantive due

process to a tenth-grade student because of suspension for

an alcohol-related incident.

A lower court's ruling in a case similar to Wood

indicated that the school board's policy regarding the use

of alcohol had tied itself to a state statute that

specifically exempted alcohol from its coverage. Thus for a

school official to suspend a student based on this erroneous

school policy was a violation of the student's substantive

due process.

The key discretionary issue in the case involved the

school board's authority to make, interpret, and apply its

policy, which they had done for the past five years. What

had occurred in the incident did not appear at issue in the

case, nor was the right of the school board to suspend

students related to this rule. The problem was in the

interpretation of the rule and the application of it to what

the student had done.

186Board of Education. 458 U.S. 966 (1982)
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The majority opinion drew heavily on the discipline

situation and language in Wood v. Strickland to overturn

both the district court and the court of appeals. The

Supreme Court noted once again that both courts had made the

judgment that the "Board had construed its regulations

unreasonably."^®^ The Supreme Court did concede that a

school board could interpret its own rules so extremely that

there could be a violation of due process.^®® Once again

the term "reasonable" prevailed in describing the actions of

the school administrator, based on the school board's

rule.^®' Noting that the board had discretion to suspend

students for drug use, and since alcohol was a drug, the

Supreme Court concluded that "the Board's interpretation of

its regulations controls under Wood v. Strickland.

The Supreme Court has dealt with a variety of

discretionary acts on the part of administrators in handling

discipline situations, including limits on the restraint of

free speech, due process available to students who were

suspended or expelled, and the liability of school officials

in protecting students' constitutional rights. The Court

faced a different kind of issue in the 1977 case of Inqraham

^®^Id. at 969,

^®®Id. at 970.

i®9ld.

^'°Id. at 971.
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V. Wright As in the Goss decision, a significant

disciplinary procedure was the focus of the Court's

scrutiny: the corporal punishment of children. The case

occurred at a time when the Supreme Court's decisions

involving discipline matters had placed greater restrictions

on school officials. A case involving what seemed to be the

excessive use of corporal punishment on two students in Dade

County, Florida, provided an unusual opportunity for the

Court to wrestle directly with one of the most controversial

issues in education.

In a narrow 5-4 opinion, a plurality of Justices held

that the Eighth Amendment's prohibition against cruel and

unusual punishment did not apply to the corporal punishment

of students in school. In refusing to make corporal

punishment a constitutional issue by itself, the Supreme

Court reviewed the case doctrine of court decisions applying

the cruel and unusual punishment provision to criminals and

analyzed the common law tradition of corporal punishment as

it had been used, or not used as the case may be, in

schools. Through the ruling in Inaraham. the Supreme

Court continued to leave the decision of whether to use

corporal punishment to state legislators, school boards, and

educators.

What the Supreme Court did make clear, despite the

191Inaraham v. Wright. 430 U.S. 651 (1977)

^'^Id. at 659-670.
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seemingly excessive use of force in the particular situation

before the Court, was that certain guidelines should be in

place to govern its use. Other states may not provide

exactly the same structure circumscribing the use of

corporal punishment in schools, but the Justices seemed

favorably impressed by these guidelines: Florida had a

statute dealing with corporal punishment; Dade County had

policies outlining its use; and sometimes individual schools

had further parameters.^'' In addition, the Court made it

clear that in evaluating corporal punishment consideration

should be given to the "seriousness of the offense, the

attitude and past behavior of the child, the nature and

severity of the punishment, the age and strength of the

child, and the availability of less severe but equally

effective means of discipline. The Court emphasized

that, "The openness of the public schools and its

supervision by the community afford significant safeguards

against the kinds of abuses from which the Eighth Amendment

protects the prisoner."^" In rendering its decision the

Supreme Court also refused to require more stringent due

process procedures when corporal punishment was utilized

than those granted to student suspension in Goss.

Thus in confronting one of the most controversial.

193Id. at 676-678.

^'^Id. at 662.

195Id. at 670.



82

potentially abusive, and possibly psychologically damaging

procedures used in schools, the Supreme Court refused to

further limit the discretion of school officials in

employing this punishment. The Supreme Court said that,

"Assessment of the need for, and the appropriate means of

maintaining school discipline is committed generally to the

discretion of school authorities subject to state law."^'^

In allowing corporal punishment in conjunction with common-

law principles, the Court reiterated one of the important

themes articulated in Tinker and restated in Inaraham;

(T)he Court has repeatedly emphasized the need for
affirming the comprehensive authority of the
States and of school officials, consistent with
fundamental constitutional safeguards, to
prescribe and control conduct in the schools.

In dealing with administrative discretion in students'

rights and student discipline cases, the Supreme Court had

wrestled with the First Amendment in Tinker, the Fourteenth

Amendment in Goss. and the Eighth Amendment in Inaraham. In

1985, another momentous case reached the Supreme Court

involving the application of the Fourth Amendment to

students; the standard for search and seizure in a school

setting. New Jersev v. T.L.O.^^° Numerous cases had been

litigated in lower courts addressing this issue, but none

had risen to the Supreme Court. On the other hand, many

^'^Id. at 682.

i'^Id.

198^New Jersev v. T.L.O.. 469 U.S. 325 (1985).
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non-school search and seizure cases had been decided by the

Supreme Court prior to T.L.O Nor would this issue of

search and seizure have been the focus of the Supreme

Court's review had the Justices not asked for a reargument

on that particular question. The original petition before

the Court involved only whether evidence seized illegally by

school officials could be used in juvenile delinquent

proceedings.

The particular incident initiating the case was an

assistant principal's search and seizure of drugs from a

girl's purse following a smoking incident at school,

resulting in juvenile charges being filed against her.

Numerous technical issues extended throughout the case in

considering how to apply the Fourth Amendment to schools: a

student's expectation of privacy at school; the need to

search versus the intrusiveness which a search creates; and

the probable cause versus reasonableness standard in school

searches.

The discretionary issues in T.L.O. were intertwined

with aspects of the search and seizure standard in school.

From a school official's perspective, drugs, weapons, and

theft at school could all interfere with attempts to provide

a safe and secure environment. T.L.O. dealt with the

controversial standards of when a student's property and/or

^''See Mary Jane Connelly, Search and Seizure in
Education (1982) (unpublished Ed.D. dissertation, Virginia
Polytechnic Institute and State University, Blacksburg).
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person should be searched. The decisions at each level were

fraught with discretionary issues, including the following:

1. When should a school administrator make the
decision to search a student or a student's
property?

2. What information about the student and the

situation should play a role in proceeding
with the search?

3. How intrusive could the search be in view of
the age and sex of the student and the
seriousness of the offense?

These questions were not definitively answered by the

Supreme Court. The most that was provided were guidelines,

leaving more of the decision making to the discretion of

school officials.

Referencing the Tinker. Goss. and an aspect of the

Inaraham decision, the Supreme Court had little problem in

finding that the Fourth Amendment unquestionably applied to

schools and school officials. Citing Goss. the Justices

noted that, "Events calling for discipline are frequent

occurrences and sometimes require immediate, effective

action. Justice White, writing for the majority, went

on to make a statement illustrating one of the Court's

rationales in choosing a lesser standard for search and

consequently allowing more administrative discretion in the

decision:

^°°T.L.O. . 469 at 339.
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Accordingly, we have recognized that maintaining
security and order in the schools requires a
certain degree of flexibility in school discipline
procedures, and we have respected the value of
preserving the informality of the student-teacher
relationship.

Justices Powell and O'Connor echoed this theme in their

agreement with the majority on slightly different grounds,

the "special characteristics of elementary and secondary

schools. Some of the factors which operated for the

Court in the Inaraham decision resurfaced in T.L.O..

including "familiar restraints in the school" and the

"openness of the public school. Justices Powell and

O'Connor went on to make a point about the student-teacher

relationship, which they felt would be negatively influenced

by a stricter standard:

The special relationship between teacher and
student also distinguishes the setting within
which school-children operate. . . . Rarely does
this type of adversarial relationship exist
between teachers and their pupils . . . . The
attitude of the typical teacher is one of personal
responsibility for the student's welfare as well
as for his education.

As in Inaraham. the Supreme Court was facing a

controversial issue with an opportunity to provide standards

similar to that of a policeman and a suspect in conducting a

search. The Court chose to allow a lesser standard and

201Id. at 339, 340.

2°2id. at 348.

2°'ld. at 351.

2°^Id. at 349, 350.
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leave greater administrative discretion in the hands of

school officials.

When the United States Supreme Court rendered two

decisions in two years, Bethel School District v. Fraser^°^

in 1986 and Hazelwood School District v. Kuhlmeier^°^ in

1988, the Court seemed to have come full circle one year shy

of two decades since the famous Tinker ruling in 1969. Both

cases involved First Amendment issues, similar to Tinker,

but reached different conclusions. Some of the same themes

recurred that had been dealt with earlier, with greater

deference to administrative discretion. Both Bethel and

Hazelwood. and the T.L.O. ruling in 1985, illustrate the

difficult and unsettled issues continuing to emerge. This

is evidenced by the fact, as noted earlier, that in two of

the three cases, the Supreme Court overturned appellate

court rulings, which in turn had overruled the trial courts

beneath them.

The Bethel decision, a 7-2 decision supporting

administrative action, in contrast to the 7-2 student-

supported ruling in Tinker, seemed to reinforce more

strongly one of the themes from the earlier T.L.O. case,

that the Supreme Court was prepared to defer to the actions

of administrators if reasonable grounds could be

^°^Bethel School District v. Fraser. 478 U.S. 675
(1986).

^°^azelwood School District v. Kuhlmeier. 484 U.S. 260
(1988).
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substantiated. The case involved the suspension of a high

school student for making a sexually suggestive speech in a

school assembly in support of a student council candidate.

The student claimed that the disciplinary action taken

against him violated his First Amendment and due process

rights.

The primary discretionary issue was whether the

suggestive speech made to an assembly of 600 high school

students and teachers warranted disciplinary action. The

school had a disciplinary rule, seemingly modeled in

language from the Tinker ruling. The guideline stated;

Conduct which materially and substantially
interferes with the educational process is
prohibited, including the use of obscene, profane
language or gestures.^°^

Based on the written testimony of five teachers and Eraser's

own admissions, there was little guestion about the content

of the speech and the student's intentions. The conflict

came in the consequences assigned, a suspension and removal

of Fraser's name from a list of graduation speakers. The

student lost an appeal to a hearing officer prior to filing

suit in district court. The latter consequence, denial of

the opportunity to speak at graduation, became a moot point,

as a lower court injunction prevented the school from

carrying out the consequence involving graduation.

Both the federal district court and the court of

207Bethel. 478 U.S. at 678.
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appeals noted the comparison of the issue before them with

the Tinker case. Neither court could find any significant

difference between the symbolic speech in Tinker and the

pure speech delivered in Bethel. Furthermore, the district

court found the school's disruptive-conduct rule

"unconstitutionally vague and overbroad."^"® When the

school district tried to make a distinction between Tinker

and the type of speech delivered to a captive audience of

young people, the court of appeals cited the school board's

"'unbridled discretion' to determine what discourse is

'decent'. . . .

The Supreme Court referenced the increasingly familiar

theme from T.L.O. that the "constitutional rights of

students in public school are not automatically coextensive

with the rights of adults in other settings. This point

particularly concerned a speech which might be allowed by an

adult in public compared with a student in a school setting.

The Supreme Court saw a distinct difference between the

generally non-disruptive political message in Tinker and the

sexually suggestive speech in a student assembly. In

deferring to the judgment of school officials, the Court

^°®Id. at 679 (referencing the United States District
Court for the Western District of Washington, unpublished
case).

^"^Fraser v. Bethel School District. 755 F.2d 1363
(1985).

^^°Bethel. 478 U.S. at 682.
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took a position similar to that in Wood and Board of

Education of Rogers. Arkansas that, "The determination of

what manner of speech in the classroom or student assembly

is inappropriate rests with the school board. School

authorities had the discretion to make the rule and

interpret the violation, as long as neither was

unreasonable.

In addition, with reference to T.L.O.. the majority of

Justices noted the need for "flexibility in school

disciplinary procedures," allowing an administrator the

freedom to "impose disciplinary sanctions for a wide range

of unanticipated conduct disruptive of the educational

process . . . . The Court observed that the school

discipline rules did not need to be as detailed as a

criminal code, thus a two-day suspension for this violation

did not necessitate more procedural due process steps than

had been provided.

In a concurring opinion. Justice Brennan noted an

important discretionary function which operated for the

school in acting against the speech, "the discretion school

officials have to teach high school students how to conduct

civil and effective public discourse, and to prevent

disruption of school educational activities . . . .

211Id. at 683.

^^^Id. at 686.

213
Id. at 687.
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This pedagogical function seemed to allow greater regulation

of student speech, a point argued unpersuasively by the

minority in Tinker. The rationale given was that Tinker

appeared to be censorship of a political point of view,

whereas the action taken in Bethel was against an indecent

speech, with no regard to point of view. Though the

distinction was not a major one, the Supreme Court found in

this situation a "highly appropriate function of public

school education to prohibit the use of vulgar and offensive

terms" and, referencing Tinker, that the "inculcation of

these values is truly the 'work of the schools'. . .

The Court gave broader discretionary authority to school

administrators in balancing First Amendment expression

against the maturity level of other students, whose

psychological and emotional needs deserved protection.

These pedagogical and maturity concerns also emerged in the

Hazelwood decision, handed down soon after Bethel.

Approximately a year and a half after the Bethel

decision, the Supreme Court dealt with another students'

rights case involving First Amendment speech. Unlike Bethel

and the earlier cited cases, Hazelwood School District v.

Kuhlmeier^^^ did not involve disciplinary action by school

officials. The case involved the principal's censorship of

articles in a school newspaper that he felt were

at 683.

215Hazelwood. 484 U.S. 260 (1988).
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inappropriate for a high school audience.

The pivotal administrative discretionary issue centered

around the rationale of the principal in deleting two pages

of the school newspaper, which contained articles he found

objectionable. One article concerned the experiences of

three female students with pregnancy. The other article

dealt with the issue of divorce and its effect on students

at the high school.

The principal's reason for removing two entire pages

arose out of his judgment that there would not be enough

time to revise the paper to exclude the specific articles in

time for printing. In addition, he did not think sufficient

time was available to change the objectionable parts of the

articles themselves to make them acceptable. His basis for

excluding the two articles included the following:

1. He thought students could be identified in
the articles, though pseudonyms had been
used;

2. He concluded that the article on pregnancy
and sexual activity was too sensitive and
personal for some of the younger and less
mature students at school; and

3. He objected to the divorce article because
one student made negative comments about her
parents. He thought the parents should have
an opportunity to respond to the
statements.

In a ruling that went perhaps as far as any student

right's decision since Tinker in support of administrative

^^'^Id. at 263, 264.
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discretion, the Supreme Court ruled 5-3 in favor of the

school. The Supreme Court referenced the Tinker decision no

less than nine times, due to its First Amendment precedence

and the obvious parallels between the two cases. The Court

alluded again to aspects of the logic in T.L.O. and Bethel.

resulting in a broader interpretation of administrative

discretion. The Court noted the difference between student

and adult rights, referred to the special environment of the

school, and cited "student speech that is inconsistent with

its 'basic educational mission. Overruling the court

of appeals, which had considered the student newspaper a

public forum, the Supreme Court found significant the fact

that the newspaper was published by a Journalism II class,

under the control of the teacher and subject to the

principal's review. As in Bethel. the content of the

articles and the emotional maturity of the audience played a

role in evaluating the principal's actions. Further

distinguishing the circumstances of this case and those of

Tinker, the Court found that "school officials were entitled

to regulate the paper's content in any reasonable

manner. The school's involvement in the student

newspaper, similar to its position in respect to the school

assembly in Bethel. allowed school officials the right to

exercise "editorial control over the style and content of

217Id. at 266.

2^®Id. at 270.
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student speech in school-sponsored expressive activities so

long as their actions are reasonably related to legitimate

pedagogical concerns.

The Supreme Court articulated its own distinctions

between Tinker and this case, in justifying greater

administrative control. As in T.L.O. and Bethel. the theme

of "reasonable behavior" became a dominant recitation. In a

space of four paragraphs, Justice White, writing for the

majority, included these statements stressing the

appropriate action of Principal Reynolds:

.  . . Principal Reynolds acted reasonably in
requiring the deletion . . .. Reynolds therefore
could reasonably have feared. . . . he could
reasonably have been concerned . . . . It was not
unreasonable for the principal to have concluded
.  . . . We agree . . . the decision . . . was
reasonable given the circumstances of this case
.  . . . Finally, . . . the principal's decision
to delete . . . was reasonable under the

circumstances as he understood them.^^°

Hazelwood completed a trio of cases in the 1980's,

including T.L.O. and Bethel. that involved significant

constitutional issues and controversial interventions on the

part of school administrators. In each case, there were

complicated points in question and distinctions to be made,

including reasonable suspicion, "lewd" speech, public forum,

school-sponsored expressive activities, pedagogical

concerns, and the protection of minors. Yet in each

2^'ld. at 273.

22°Id. at 274-276.
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decision the Supreme Court explored the actions of a school

administrator making spur-of-the-moment decisions, often

resulting in disciplinary action. What the Court seemed

more inclined to do than in the earlier Tinker. Goss. and

Wood cases, was to assert the constitutional rights of

students, but defer to the actions and interpretations of

teachers, principals, and school boards in the individual

situations, if their behavior was justified.

Parents of school children and the public at large have

not been disinterested parties in school disciplinary

procedures. Beginning with the Tinker decision in 1969 and

extending until 1987, when the drug and alcohol problems of

students in school became a primary concern, school

discipline was the public's highest rated school problem in

sixteen of those eighteen years.^^^ The Tinker ruling

ushered in a time in which the discretionary authority of

school administrators in controlling students seemed greatly

reduced. Tinker signified unrestricted protections,

especially if the First Amendment action denoted a political

point of view. The three more recent students' rights cases

were decided in favor of the schools, seeming "to restrict

the application of Tinker and to change the relationships

between students and school personnel. The T. L.O. .

^^^George Gallup, "The Seventeenth Annual Gallup Poll of
the Public's Attitudes Toward the Public Schools," 68 Phi
Delta Kappan 347 (1986).

222A Legal Memorandum. NASSP 1 (April, 1988).
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Bethel. and Hazelwood decisions signalled a shift away from

controlling students' rights through additional restrictive

protections, entrusting greater discretionary authority to

school officials.

In addition to the specific constitutional issues

involved in each of the Supreme Court decisions involving

students' rights, significant questions can emerge which

comprise a somewhat neglected area of legal research,

categorized by Abel as "law and ultimate values. When

legal decisions create additional rights, as the Tinker and

some subsequent decisions did, it is important to evaluate

not only who has benefitted from these judgments, but also

what values are being emphasized in attempting to resolve

the conflicts. Davis and Schwartz noted that, "The study

of 'rights' is the study of power, control, and decision

making. In the educational setting, whose interests

are favored in the outcome of lawsuits, especially those

cases reaching the Supreme Court level, significantly

determine how the educational process itself will be

conducted and whose interests will gain priority. From a

perspective of power certain outcomes encourage the

interests of parents, some the interests of the state, and

^^^Richard L. Abel, "Redirecting Social Studies of Law,"
14 L. & Societv Rev. 824 (1980).

22^Id. at 824.

^^^Davis & Schwartz, supra note 104, at xi.
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others foster the interests of the students themselves.

The analysis of these outcomes can illustrate that "there

are lessons to be learned about the impact of law on complex

organizations and the balancing of all interests within

those organizations.

The purpose of this chapter has been to identify and

describe certain aspects of each Supreme Court case,

focusing on the discretionary decisions of school

administrators as they made judgments about student

management and disciplinary action. The next step involves

undertaking to identify and describe the guiding principles

used by the United States Supreme Court as they structured

the discretionary relationship between school administrators

and students in these various student management situations.

226ld.

^^^David Neal & David L. Kirp, "The Allure of
Legalization Reconsidered: The Case of Special Education,"
in School Davs. Rule Davs 360 (D. Kirp & D. Jansen, eds.
1986).
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CHAPTER IV

SUPREME COURT PRINCIPLES INVOLVING DISCRETION

In these students' rights and discipline cases that

have reached the United States Supreme Court, many issues

have been decided that have had a significant impact on

school administrators, on students, and on school

procedures. As previously noted, although certain issues

(such as the First Amendment rights of students or the

Eighth Amendment's restriction on cruel and unusual

punishment) became the focal point of a particular case, the

Court was frequently faced with the complicated problem of

whether to accede to a school official's judgment in a

particular discipline situation, or whether to restrict

administrative authority by imposing additional legal-like

procedures.

The purpose of this chapter is to attempt to identify

those principles, concepts, and doctrines which serve to

clarify the Supreme Court's regulation by judicial review of

administrative discretion in student disciplinary cases.

The following suppositions are offered:

1. Reasonableness was a central concept
articulated by the Supreme Court in reviewing
the discretionary decisions of school
administrators in these cases involving
student management. It was a standard
applied to actions by administrators as well
as to school policies and rules. Impinging
on the concept of reasonableness was a
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hierarchical level of concerns by the Court.
These were a) constitutional issues, b)
significant interests and relevant concerns
of administrators and students, such as the
uniqueness of the school environment, the
need to maintain order in school, individual
freedom versus the need to protect the group,
and other interests, and c) the Court's
perception of significant educational goals,
objectives, or purposes. The closer a
situation intruded on a constitutional issue,
the higher the standard of reasonableness
necessary to justify an action;

2. The relationship between student and
administrator is a unique relationship, and
this uniqueness was given special
consideration by the Court in balancing the
sometimes differing interests. Students as
minors prompted special attention and
protection by the Court. When there were
institutional regulations, restrictions, and
procedures which served to confine possible
administrative abuse of discretion, the Court
was more likely to defer to administrative
j udgment; and

3. School officials are partially immune from
liability in carrying out certain
discretionary acts related to discipline.
Civil remedies are available to students and
parents. In addition, a lawsuit can be
initiated for constitutional infringement or
violation of civil rights. However, any suit
for damages must prove actual injury.

Before examining some guiding principles which the

Court appeared to use in balancing the discretionary

relationship between school administrators and students in

disciplinary situations, it will be helpful to review

briefly two related areas. The first involves some key

themes customarily present in the judicial review of

discretionary acts. The second concerns how these points in

question impend on the judicial review of school discipline
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matters.

Much of the literature on administrative discretion, as

discussed earlier, did not concern education or

educational practice. The subject of concentration has most

often been public administration or governmental agencies.

Galligan has explained that in a general sense there are two

important questions in the legal regulation of discretion:

1) What legal restraints should there be on discretion? and

2) What institutional responsibility is there in devising

and applying certain restraints?^^' The former question

would suggest those sources of authority that lie outside

the institution itself. In schools these sources would

include the U.S. Constitution, federal legislation and

entitlements, state statutes and enactments, common law

principles, and of special importance in this analysis,

judicial review. The latter question concerns those

policies, procedures, and standards which are developed

within the institution itself. In school governance these

most often include state boards and/or state departments of

education, local boards of education, and the actual

operating procedures of the central office and an individual

school.

Education, since neither it nor schools themselves are

referred to in the U.S. Constitution, is left to the control

228see discussion supra pp. 3-10.

^^'calligan, supra note 142, at 220.
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of the states. State constitutions and state statutes, in

conjunction with state boards or state departments of

education, oversee the public education of students. The

states, with the exception of Hawaii, have chosen to

delegate certain portions of this authority to local

education agencies or school boards. These various

organizational structures and agencies all contain rules,

regulations, and procedures which serve to delimit the

operation of schools within specified boundaries and provide

certain restraints on administrative action.

At the school district level, there are boards of

education which draft and oversee school policies within

that district. These boards are responsible for seeing that

the task of education, as delegated by the state, is carried

out in compliance with state and federal laws. As Menacker

distinguished, "Board members and administrative officers

are assigned certain ministerial or mandatory duties by

higher authorities, which often must be accomplished in

prescribed ways."^^° These duties include everything from

establishing a calendar of days school will meet to the

hiring and termination of school employees. In contrast to

this, as Menacker further differentiated, "Boards and

administrators also possess discretionary authority,

provided to them for the necessary exercise of judgment in

formulating policy related to mandatory authority and

^^°Menacker, supra note 92, at 18.
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responsibility. Unlike ministerial authority,

discretionary authority cannot be delegated. Much of the

control of student conduct and student discipline are part

of this category of discretionary authority.

The purpose of this brief overview is to further

emphasize that education in general and schools in

particular are already regulated from many sources. Aside

from court decisions, which can serve to expand or limit the

discretion of school administrators, the various federal,

state, and local hierarchies circumscribe the boundary in

which school officials operate. O'Reilly and Green have

suggested that, "Operating under legislative statutes, court

cases, board policies, program regulations, and so on, there

is no end to the part of the educator's professional task

that calls for those persons to be on-the-spot rule

enforcers . . . ."232 These regulations significantly

impact discretionary action and also serve as guideposts

when the discretionary authority or action of an

administrator is challenged in court.

The judicial review of discretionary acts can be

principally categorized into three broad areas, each of

which has many components. These three areas include the

following: 1) procedural fairness, often associated with

the term "due process"; 2) the reasoning process used in

231 Id.

232,O'Reilly & Green, supra note 77, at ix.
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reaching a certain decision or justifying a certain action;

and 3) substantive fairness, which examines the deprivation

of a certain right in terms of whether there are valid

purposes for doing so, and whether the methods used are

"reasonably calculated to achieve the objective."^''

Procedural fairness is a broad legal concept used by

the courts which originates out of the necessity to protect

the individual and his/her interests from erroneous or

unfair infringement by the government. In a criminal

proceeding, it can refer to a presumption of innocence and

the right to a fair and impartial trial. To concentrate

narrowly on procedural fairness means, in a sense, to block

out the results of a particular decision and ask the

guestion; Was the person treated fairly in the process?

The notion of individual rights and participation by the

person are two key elements in procedural fairness.

Participation suggests the opportunity to be knowledgeable,

which includes, but is not limited to, a proper notice, the

opportunity to present one's side, and the benefit of being

provided reasons why certain actions were taken.

Procedural fairness has often become synonymous with the

term "due process."

In the school setting and in discipline matters, the

term due process refers to the right of a student "not to be

^'^Alexander & Alexander, supra note 87, at 289.

^'^Galligan, supra note 142, at 323.
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punished or deprived of their rights by the state without

first being given a chance to tell their side of the

story. The Goss v. Looez case was an example in which

the participation of a student prior to suspension was

denied even by state statute. The Goss case provided a

framework of the process that was due a student, and

affirmed the important principle that more serious

punishments, such as longer suspensions or expulsion from

school, should include more extensive due process

procedures. The minimum procedure for a student included a

verbal or written notice to the student of the charges and

the opportunity for a brief meeting to present one's side

relative to the charges. More extensive procedures for

longer suspensions could include the following: a formal

hearing with adequate notice to prepare for it; the right to

be represented by legal counsel; the right to cross examine

witnesses; the chance to present and refute evidence; and

the right to have a transcript of the proceeding. Since the

Goss case, courts have examined more closely the procedural

protections available to students and the procedures used in

the disciplinary process.

A second concern of the court in the judicial review of

discretionary acts is the reasoning process used by the

agency or individual in arriving at the decision. This

reasoning process embraces several important tenets.

235Imber & van Geel, supra note 68, at 225.
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outlined by Galligan: 1) an individual was aware of or had

some opportunity to know the standards, rules, or guidelines

involved in a judgment; 2) the purposes for which an agency

or institution exists have been properly delegated, and

there is a relationship between these purposes and the

discretionary decisions made; 3) the evidence available in

the situation supports the facts of the case, forming a

basis of the decision; and 4) reasons are provided for the

decision, which contain a rationale relative to those items

mentioned above, i.e., guidelines, purposes, and the

evidence presented.

These four elements have application in managing

student conduct in schools. With the first standard, for

example, the rules provided to enforce certain appropriate

social behavior can become a matter of court review. These

rules can arise from state statutes, school board policies,

or individual codes of conduct in schools. An administrator

or board member is under the reguirement, as outlined in the

Wood decision, to know the rights of students and not to

knowingly violate them.

Concerning the second standard, a court might examine

an administrative action taken in a specific situation,

explore its effect, and hold both of these up to the

purposes of the agency for review. In the Tinker decision,

for example, part of the Supreme Court's analysis included

236,Galligan, supra note 142, at 314.
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an examination of certain educational purposes the school

presented in curtailing a behavior. The Court found that

the silent protest of wearing armbands, which did not

disrupt the school, to be insufficiently related to these

purposes in controlling student behavior. Later in the

Bethel decision, the Court found a close enough relationship

between the offense committed and the desire of the school

to prohibit such behavior, to restrict certain speech.

Like any court trying a case, the court in a school

discipline case will examine carefully the facts supporting

a certain decision, the third element described above. In

Board of Education of Rogers. Arkansas, for example, the

facts presented by the school concerning the origin and

application of a school rule caused the Supreme Court to

overrule a lower court decision, which had declared the rule

inconsistent with existing state law. Similarly the facts

in Hazelwood. among them being the school system's written

guidelines for a Journalism course, the instructor's

supervision of the course and its content, and the

principal's regular review of the school newspaper, played a

decisive role in the Court's eventual judgment, abridging

certain First Amendment rights.

A fourth tenet of the reasoning process involves a

review of the rationalization for the decision, a brief

inquiry into the logic which might substantiate one action

taken over another. The three other tenets affect this.
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taking into account agency guidelines, purposes, and

evidence supporting the facts. The reasoning process

requires that decisions be based on explanations which have

a logical connection to a rule, an agency goal, and/or facts

based on good evidence. The Supreme Court in Hazelwood

looked especially closely at the reasoning process of a

principal who deleted two entire pages of a school newspaper

before publication, based on his objection to certain

articles.

The third broad area of judicial review, in addition to

procedural fairness and the reasoning process, is

substantive fairness. Galligan has described substantive

fairness in the following manner: "Fairness in a

substantive sense concerns the principles upon which

benefits and burdens are distributed amongst members of

society. When a welfare application is accepted from

one individual but rejected from another, when a fine is

imposed on one industry but not on another, or when one

application for a license is granted but another is turned

down, the question of substantive fairness arises. In

education, in addition to procedural due process, there is a

process referred to as substantive due process. The

Fourteenth Amendment protects an individual from being

deprived of life, liberty, or property without due process

of law. Substantive due process is implicated "if a state

^^^Id. at 152.
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is going to deprive a person of his life, liberty, or

property . . . ," and in order to do so "the state must have

a valid objective and the means must be reasonably

calculated to achieve the objective. As Alexander and

Alexander have noted, these substantive protections in

education have included not only life, liberty, and

property, but also an individual's right to education,

his/her appearance, and First Amendment guarantees.

A student's substantive liberty interest was implicated

in the Inqraham corporal punishment case, the right to be

protected from unfair personal intrusions. Rossow, as

described earlier, focused on substantive fairness in

student discipline. He noted that substantive fairness

involving student punishment is "highly discretionary," and

involves the "spirit of the need for fair treatment of all

people—including students. Among the elements of

substantive fairness was the concept of reasonableness,

about which more will be said. Rossow also included the

concept of proportionality, by which is meant "whether the

punishment given a student for violation of a concededly

reasonable rule was proportional to the transgression.

^^®McCarthy & Cambron-McCabe, supra note 55, at 11

^^'Alexander & Alexander, supra note 87, at 290.

^^°See discussion supra 11-12, 20.

^^^Rossow, supra note 38, at 419.

^^^Id. at 420.
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Fair warning was a third element of substantive fairness,

which refers to whether a person knew of or was guided by

standards or rules that "were specific enough that the

ordinary person can do what is expected . . . . Equal

application was a fourth component, a principle which "sets

limits on the discretion of officials to single out an

individual for treatment that is not applied to others.

While these three categories in the judicial review of

discretionary acts do not by any means exhaust the numerous

elements involved in an analysis of discretion, they can

serve as guideposts in examining these Supreme Court cases.

Aspects of procedural fairness, the reasoning process, and

substantive fairness emerge in examining principles the

Supreme Court applied to the discretionary acts in

discipline. A helpful method to subsume these concepts to a

more manageable approach is to formulate questions which

might be asked by a particular court in reviewing a case, or

by the Supreme Court in reviewing one of the cases presented

here. These questions, involving the discretionary action

of an administrator, could include the following:

1. What reasons were given for the action taken?

2. Did those reasons take into account various
relevant matters and interests?

at 422.

at 427.

245See Galligan, supra note 142, at 324.
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3. Did the student get an opportunity to present
his/her side and have his/her position
considered?

4. Does the empirical evidence support the
action taken?

5. Is there a reasonable (rational) explanation
why one course of action was selected over
another?

An examination of the themes of reasonableness,

administrator/student relationship, and liability in these

student management cases often results in asking and

attempting to analyze the Supreme Court's answer to each of

the questions listed above. These questions serve as silent

guides in examining the principles the Supreme Court applied

in reviewing the discretionary acts of administrators.

Reasonableness

There are almost as many subsenses of the term

"reasonable" or "reasonableness" in the judicial review of

discretionary acts as there are actions or circumstances to

which the term could be applied. Reasonableness can be as

elusive a word to define as "discretion," and attempts to

limit its meaning frequently result in a circular

definition: reasonableness on the part of administrative

actions means reasoned decision making, i.e., judgments

based on reasons. Thus, one can be left with reasonableness

as reasoned action based on reasons. Such a definition

leads naturally to other questions: What is reasoned
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decision making? What does it mean to say "judgments based

on reasons?"

Schwartz has declared that "reasonableness has become

the measuring rod for review of discretion. Fair,

just, rational, suitable under the circumstances, fit and

appropriate to the end in view, are words and phrases coined

by Black's Law Dictionarv in defining reasonableness.^^'

Reasonableness is often contrasted with unfair or arbitrary.

Schwartz asked, "When is an agency finding unfair?" and

answered it by stating "when the finding is not a reasonable

one in light of the evidence in the whole record," or "in

light of the case made by the agency. He categorized

"arbitrariness" as a situation in which "there were no

reasonable grounds for the exercise of judgment," a choice

made which appears "wholly dependent upon the personal will

of the administrator."^'^'

Galligan's statement, illustrating the different areas

on which reasonableness impinges, provides perhaps the most

workable definition: "reasonableness appears in providing

guidance as to whether an action is within purposes, whether

a background factor is overridden, whether a matter is

relevant and whether it has been adeguately considered, and

^^^Bernard Schwartz, Administrative Law 606 (1976) .

'^'Black's Law Dictionary, supra note 23, at 1265.

^''®Schwartz, supra note 246, at 595, 603.

at 604, 608.



Ill

whether there is evidential support for a finding or

policy. Galligan notes the difficulty of applying the

term in judging an action: "Reasonableness rightly and

inevitably constitutes the basis for any practical judgment,

whether the administrator's or the court's, so that the

issue typically for judicial review is which of a number of

possible reasonable positions is to be supported

II251
•  • • •

In the school setting reasonableness has been called

"the common law watchword of the teacher/student

relationship."^®^ In discipline matters reasonableness has

a direct bearing on school rules, actions or procedures

used, and punishment assigned. Concerning school rules,

reasonableness refers to regulations which are specific

enough to "provide students with adequate information as to

what is expected of them and are so stated that persons of

common intelligence are not required to guess at their

meaning."^®® School rules are often challenged on the

constitutional basis of being vague or overbroad. In the

discretionary actions of administrators, which includes

investigating misconduct and determining the guilt or

innocence of a student, the reasonableness standard outlined

^®°Galligan, supra note 142, at 322.

2®^Id. at 320.

^®^Alexander & Alexander, supra note 87, at 281,

^®®Id. at 279.
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by Galligan and Schwartz, described above, provides a

workable standard. In the punishment of students,

reasonableness refers most closely to the term Rossow used

called "proportionality": was the punishment proportional

to the offense.^®^ As Imber and van Geel have noted,

"unless a punishment is blatantly excessive, courts

generally have left it to the school to decide what is

reasonable.

When the Supreme Court began expanding students'

constitutional rights in the school setting, the Court began

examining more closely the reasonableness of administrative

actions, rather than primarily their legality. This

reasonableness, as it related to discipline, referred to

rules, policies, state statutes, administrative procedures

and actions, and even punishments themselves.

In the Tinker case, the reasonableness of a school rule

devised by a group of high school principals fearing

disruptions at school, a regulation forbidding students from

wearing armbands, became a primary focus in that case. The

district court first hearing the case found the rule to be

"reasonable," because it would help to prevent disturbance

in the school. The Supreme Court, however, stressed

^^^Rossow, supra note 38, at 420.

^^^Imber & van Geel, supra note 68, at 238.

^^^Tinker v. Des Moines Independent Communitv School
District. 58 F. Supp. 971 (1966).
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that the Constitution's First Amendment allowed "reasonable

regulation of speech-connected activities in carefully

restricted circumstances."^®^ Three aspects of the rule

seemed to make it unreasonable to the Court: 1) School

officials did not have rules preventing the wearing of other

political or controversial symbols, such as the Nazi cross;

2) evidence submitted to the Court did "not demonstrate any

facts which might reasonably have led school authorities to

forecast substantial disruption . . . and 3) the

regulation did not deal with a less important but perhaps

legitimate rule, such as type of clothing or deportment, but

"First Amendment rights akin to 'pure speech.'"^®' The

rule seemed to lack consistency in targeting one particular

symbol. It seems evident that even if there had been

disruption, the Court would have had difficulty accepting

the legitimacy of the armband rule, considering its narrow

scope and its constitutional implications.

In contrast to the specific school regulation in

Tinker, the school rule in Fraser which became a

controversial point in the case was worded in the following

manner:

"Conduct which materially and substantially
interferes with the educational process is
prohibited, including the use of obscene, profane

2®^393 U.S. 503, 513 (1969).

2®®Id. at 514.

2®'ld. at 508.



114

language or gestures.

When student Eraser was suspended for giving a sexually

suggestive nominating speech in a student assembly, one of

his contentions, in addition to infringement of his First

Amendment rights, was that the school's disruptive conduct

rule was vague and overbroad. A rule that was vague or

overbroad would violate the Fourteenth Amendment's due

process clause, because there would not be sufficient

warning to the student of what is being forbidden. Eraser

claimed "that the circumstances of his suspension violated

due process because he had no way of knowing that the

delivery of the speech in question would subject him to

disciplinary sanctions.

The Supreme Court was straightforward in its own

commentary on the content of Eraser's speech, its

relationship to the First Amendment, and the distinction the

Justices found between this situation and what had occurred

in Tinker. Concerning the school rule, however, the Court

stressed that the student's argument was "wholly without

merit." The Court confirmed the school's need in being able

to use disciplinary measures for "unanticipated conduct" and

declared that "the school disciplinary rules need not be as

detailed as a criminal code which imposes criminal

2^°478 U.S. 675, 678 (1986).

at 686.
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sanctions. The rule itself, plus warnings that

Fraser's teachers had given to him prior to his speech, were

adequate notice that the behavior could result in school

consequences. The Court did not use specifically the

"reasonableness" terminology, but it was obvious that the

majority of Justices found the rule reasonable and the

enforcement of it on Eraser's speech to be a reasonable

application of the rule.

Wood V. Strickland, a case containing the significant

legal issue of the liability of school personnel in

exercising certain administrative duties, and Board of

Education of Rogers. Arkansas v. McCluskev each concerned

the reasonableness of school rules that were contested on

somewhat technical grounds. The two cases, seven years

apart, both originated in the state of Arkansas and both

were ultimately appealed to the Supreme Court.

In Wood the school rule prohibited the use or

possession of intoxicating beverages at school or school

activities. Three high school sophomores violated the rule

by spiking punch with malt liquor at a school activity

attended by parents and students. The court of appeals

based its determination of the girls' guilt on a point of

evidence which it claimed had never been proven. The

appeals court maintained that the term "intoxicating" was a

provable issue for which no evidence had been submitted.

2«id.
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Basing their interpretation on the Arkansas statute's

definition of intoxicating, an amount exceeding 5% alcohol

by weight, the court of appeals determined that the 3.2%

alcoholic content of the malt liquor mixed with punch failed

to satisfy proof of the term intoxicating. The Supreme

Court, employing a less meticulous interpretation of the

school regulation, did not find the application of the rule

to be unreasonable. The Supreme Court based its reasoning

on the following relevant factors: 1) When the school rule

was adopted some seven years earlier, the wording

"intoxicating beverage" in the rule was not meant to be

connected with the state law; 2) the rule had been

previously applied, and in this current case the school had

interpreted the regulation by stating "the girls had brought

an 'alcoholic beverage' on to school premises" 3) the

students admitted that they realized the wrongful act could

result in school consequences. Since there was adequate

evidence to support the violation by the girls, the Supreme

Court stated that "the Court of Appeals was ill-advised to

supplant the interpretation of the regulation of those

officers who adopted it and are entrusted with its

enforcement."^^ Once again, while the Court did not

specifically use the terminology "reasonable," their

analysis demonstrated that they found the school rule

2^^420 U.S. 308, 325 (1975).

264
Id.
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applicable to this incident and to be reasonable in its

wording. This was in part based on the school board's own

consistent interpretation of the rule and the evidence

available supporting what the girls had done.

Seven years later Board of Education of Rogers.

Arkansas v. McCluskev involved the same type of incident,

the same arguments, and the same Eighth Circuit Court of

Appeals that reviewed Wood. Ironically not only did the

district court and this same court of appeals repeat the

mistake of over-interpreting the school rule, but they also

referenced the Wood case in doing so. A student suspended

for leaving campus without permission, drinking alcohol, and

returning to school in an intoxicated state, filed suit

alleging that his due process rights had been denied because

of the way the school regulations had been applied. The

appeals court determined that the specific school regulation

which had been applied referenced a state statute exempting

alcohol, thus "the Board had acted unreasonably by

suspending respondent under § 11."^^® The appeals court

characterized the difference in this situation with what had

occurred in Wood in this manner: "the school board in that

case had construed its regulations reasonably while here the

Board had construed its regulations unreasonably."^^

The Justices responded succinctly to this

2^^458 U.S. 966, 968 (1982).

2"ld. at 969.
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interpretation: "Wood v. Strickland plainly requires that

the Court of Appeals be reversed. The Board's

interpretation of section 11 of its rules was reasonable,

asserted the Court, and the "District Court and Court of

Appeals plainly erred in replacing the Board's construction

of § 11 with their own notions under the facts of this

case."^^ As in Wood, the Board's interpretation of its

own rules, its previous record of suspending students under

this section, its undisputed authority to suspend students

for this type of behavior, and the unquestionable guilt of

the student, warranted a reiteration of the rebuke in Wood:

§ 1983 does not extend the right to relitigate in
federal court evidentiary questions arising in
school disciplinary proceedings or the proper
construction of school regulations.

In examining this "proper construction of school

regulations," the issue for the Supreme Court became more

than whether a school rule had been drafted properly.

Reasonableness seemed to include the intent of the rule, the

consistency of its application, and the circumstances and

evidence surrounding the student infraction. As Alexander

and Alexander have noted, "considerable judicial flexibility

must be allowed in determining reasonable behavior

267ld.

268
Id. at 971.

^^'id. at 970 (quoting Wood v. Strickland. 420 U.S. 308,
326 (1975)).
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II270
•  • • •

Of equal importance to the Supreme Court was the

reasonableness of the procedures used or actions taken by an

administrator in response to student misbehavior. While the

Supreme Court insisted that it was not "the role of federal

courts to set aside decisions of school administrators which

the court may view as lacking a basis in wisdom or

compassion, the Court indicated that the procedures

used in the disciplinary process should contain both

participation by the student and communication with an

administrator.

The most notable example of reasonableness applied to

due process procedures was the Goss v. Lopez case. Goss

highlighted some of the serious problems that could occur in

applying discipline procedures. The school procedure was

dictated by a state statute (later determined by the Supreme

Court to be unconstitutional). An important aspect of

reasonableness, as noted earlier, included the elements of

disclosure and participation of the affected individual. To

some degree both of these were violated in the Goss case.

Lopez and other students were suspended for violating

school rules whose legitimacy was not at issue. What did

become an issue was the lack of opportunity for the students

to defend themselves prior to the disciplinary punishment.

^^°Alexander & Alexander, supra note 87, at 282

2^^Wood, 420 U.S. at 326.
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Disclosure in this situation did not mean simply the advance

warning of a rule. It meant the opportunity for the student

to know what specifically the accusation was for which

he/she was being disciplined. According to Ohio statute a

hearing following the suspension was available if requested,

which essentially left the student filing an appeal of an

action that had already been taken. The Supreme Court noted

the inadequacy of such a procedure because in effect the

student would be prevented from attending school until the

hearing—guilty until proven innocent. The Court found this

"claimed right of the State to determine unilaterally and

without process whether that misconduct had occurred

immediately collides with the requirements of the

Constitution. Suspensions could not be "imposed by any

procedure the school chooses no matter how arbitrary.

Involvement of the student, an integral part of the

hearing the Court sought for students prior to suspension,

would help prevent "unfair or mistaken exclusion," an

opportunity "permitting the student to give his version of

the events. At the very least, if little dispute

existed about the charges, a chance would be available for

the student "to characterize his conduct and put it in what

2^^419 U.S. 565, 575 (1975).

2^Id. at 576.

274
Id. at 579.
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he deems the proper context. The disciplinary process

would seem fairer and provide an opportunity for the student

to engage in an "informal give-and-take" with the

disciplinarian. To know the allegation and to take part in

a dialogue about it were reasonable conditions prior to

disciplinary action. They were steps "a fair-minded school

principal would impose upon himself . . .

The due process procedure required in Goss became a

basis of the Inaraham corporal punishment case two years

later. The Supreme Court determined that a liberty

interest, i.e. being free from bodily restraint and

punishment, was at stake for students in being subjected to

corporal punishment. The Court determined, however, that

the longstanding common law doctrine permitting teachers "to

inflict reasonable corporal punishment" on students, plus

traditional legal remedies available to students and their

parents, reduced the need for further due process steps. In

contrast to Goss. the Court found certain protections

already in place which contributed toward a structuring of

the discretion of school officials in carrying out corporal

punishment. Florida's statutes first of all required a

determination of "whether corporal punishment is reasonably

necessary under the circumstances . . . . Secondly,

2^Id. at 573-574.

2^^Id. at 583.

2^430 U.S. 651, 676 (1977).
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the Court found as evidence that in numerous other corporal

punishment incidents in Dade County, Florida, there were few

that were unusual. Thirdly, the Court noted the openness of

the schools to public scrutiny, lessening the requirement

for further procedures, which, for example, a prisoner might

need in a confined environment. The Court found

additionally that the benefits of implementing more

procedures to protect students, was outweighed by what they

perceived as the costs, an abridgment of time, staff, and

focus on school. To impose additional administrative

safeguards, which the Court found necessary in Goss prior to

suspension, would "entail a significant intrusion into an

area of primary educational responsibility."^^®

Due process steps emerged as a more structured attempt

at implementing reasonableness in disciplinary procedures.

The particular actions taken by an administrator in probing

a disciplinary situation could also arouse significant

reasonableness questions from the Court. This occurred both

in New Jersev v. T.L.O.. a case involving search and

seizure, and Hazelwood v. Kuhlmeier. a non-disciplinary

case. Aside from the more technically legal question which

was addressed thoroughly in T.L.O.. the reasonable suspicion

versus probable cause standard, the reasonableness of the

assistant principal's search played a prominent role in

determining whether his actions were justified.

2^®Id. at 682.
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Reasonableness in the context of a search took on a specific

and definitive meaning: according to the Court, "whether

the . . . action was justified at its inception," and

whether the search "was reasonably related in scope to the

circumstances which justified the interference in the first

place."2^

The Supreme Court, in overturning part of the New

Jersey Supreme Court's decision, found the lower court's

application of the search standard "a somewhat crabbed

notion of reasonableness. In a step by step analysis

of the assistant principal's behavior as he conducted what

turned out to be two searches, the Supreme Court used some

of the following language to describe aspects of his

actions: "it cannot be said Mr. Choplick acted unreasonably

when he examined T.L.O.'s purse . . . "T.L.O. does not

dispute the reasonableness of Mr. Choplick's belief

.  . . "it was not unreasonable to extend the search

.  . . "cannot conclude that the search for marijuana was

unreasonable in any respect. To the Supreme Court in

analyzing the assistant principal's behavior, it was "common

sense" to conclude that the presence of cigarettes in the

student's purse would cast suspicion on her claim of no

2^469 U.S. 325, 341 (quoting Terrv v. Ohio. 392 U.S. 1,
20 (1968)).

^®°Id. at 343.

2®^Id. at 346-347.
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smoking. Once other cigarette rolling papers were found in

the initial search, it was equally logical for the assistant

principal to infer that other drug items might be present,

suggesting possible drug use or drug dealing. This

justified a second, more thorough search. The Court

concluded that his actions were based on the sort of

"•common sense conclusio(n) about human behavior' upon which

'practical people'—including government officials—are

entitled to rely."^®^ In one sense reasonableness in this

case described a more technical aspect of administrative

behavior related to a standard for searches of students,

patterned after the conditions of criminal law. In a

broader sense, however, reasonable behavior in justifying

and executing a search, involved certain logical conclusions

in the steps an administrator might take in determining

whether or not to conduct a search and how to proceed with

it. These steps were confined by certain limiting variables

which further structured the scope of the search. These

factors, among others, included the application of certain

measures that "are reasonably related to the objectives of

the search and not excessively intrusive in light of the age

and sex of the student and the nature of the

infraction.

^®^Id. at 346 (quoting United States v. Cortez. 449 U.S.
411, 418 (1981)).

2®^Id. at 342.
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In Hazelwood. a case dealing with First Amendment

rights, the theme of reasonableness dominated the review as

the Supreme Court examined the actions of a principal in

deleting certain articles from a student newspaper. The

Supreme Court made several distinctions in the case which

impinged on the decision: there were similarities and

distinctions made between this case and the previous First

Amendment cases of Bethel and Tinker; there were differences

described between a "public forum" and a high school

newspaper published by journalism students as part of an

academic curriculum; and there were censorship matters

considered that involved distinguishing student expression

from "school-sponsored publications, theatrical productions,

and other activities . . . the public might reasonably

perceive to bear the imprimatur of the school. In a

space of five paragraphs analyzing the principal's decision

to delete certain articles prior to their publication, an

action that resulted in the cancelling of two full pages of

the school newspaper, the Supreme Court used the term

"reasonable" or the phrase "not unreasonable" nine times.

The Court recognized how the principal's fear, his concern,

his conclusions, and the particular circumstances "as he

understood them" could have led to the action he took. The

standard of reasonableness in his behavior was connected to

several issues which were important to the Court. The

284484 U.S. 260, 271 (1988).
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students and parents about whom the articles had been

written deserved certain protections, and this could have

been violated. Some students and perhaps other young non-

students seeing the articles, deserved protection from

certain accounts of sexual activity. As a class in

journalism, the principal, overseeing the faculty sponsor,

had legitimate pedagogical concerns about the students'

"treatment of controversial issues and personal attacks

.  . . . Finally, the Court was able to accept the

principal's testimony explaining why he did not think there

was sufficient time to modify only the offending articles.

Reasonable rules, reasonable procedures, reasonable

punishments: these were frequently what the Supreme Court

examined in considering student behavior and administrative

action against a backdrop of school policies, state

statutes, and constitutional doctrines. Although First

Amendment rights. Fourth Amendment protections from

unreasonable searches, and due process and liberty

protections arising out of the Fourteenth Amendment were all

available to students in the school setting and deserved

judicial support, these safeguards had to be held up to a

standard of reasonableness which the Supreme Court continued

to frame case by case. As Schwartz has differentiated.

Where a question of law is at issue, the court
determines the riahtness of the agency answer on
its own independent judgment . . . . Where a

285Id. at 276.
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question of fact is at issue, the court determines
only the reasonableness of the agency answer. If
the agency answer is reasonable, even though it is
not necessarily the one which the court would have
given had it sat as the trier of fact, the agency
finding of fact should be upheld.

Part of what made the reasonableness standard such an

important principle in the judicial review of these

discretionary acts was the special relationship the Supreme

Court recognized between student and administrator, and the

distinct environment in which both interacted.

Student/Administrator Special Relationship

The special relationship between administrator and

student emerged as a second consideration in reviewing the

discretionary situations of discipline. When imposing a

further restriction on the school, when examining the action

of a school official toward a student, or when weighing

competing interests, the Supreme Court often made pointed

references to various aspects of the student-administrator

relationship. Usually the Court's deliberations of this

matter had to do with the need for additional, yet perhaps

fairer procedures, or, on the other hand, the decision not

to impose more procedures or restrictions. Whatever the

particular concern the Court articulated, based on the

interaction that had occurred between administrator and

286Schwartz, supra note 246, at 596.
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student in a specific situation, certain principles arose

which served to frame this student—administrator

relationship. Among these relevant factors were the

following; 1) Students were required by compulsory

attendance laws to be in school; 2) students had

constitutional rights in the school setting; 3) the closer a

school rule or administrative action impinged on a

constitutional right, the greater scrutiny the Court would

provide in its examination; 4) the Supreme Court had to

balance different interests, which resulted in considering

the rights of a variety of persons affected, as well as the

weighing of costs versus benefits in adding or withholding

supplementary, legal-like procedures.

In dealing with students and administrators over

constitutional issues and discretionary actions, the Supreme

Court frequently highlighted the special characteristics of

the school environment. When Justice Fortas stated that

oft-quoted line that neither students nor teachers "shed

their constitutional rights . . . at the schoolhouse

gate,"^®^ he prefaced this remark with the qualifier "in

light of the special characteristics of the school

environment . . . . Both of these statements were

recounted as points of emphasis in the Supreme Court cases

after Tinker, included in this analysis. Goss. T.L.O..

287,Tinker. 393 U.S. at 506,

288ld.
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Bethel. and Hazelwood. all cases dealing with constitutional

issues, reaffirmed this special environment theme in their

examinations of the due process, search and seizure, and

First Amendment issues.^®' In addition, the Court

identified property and liberty interests of students

implicated through the Fourteenth Amendment in suspending

students from school (Goss), and freedom from bodily

restraint and punishment also within a liberty interest in

applying corporal punishment in the school setting

(Ingraham)• In fact, when the Supreme Court asked for a

rehearing on the Fourth Amendment search and seizure

standard for schools, probable cause versus reasonable

suspicion, the Court refused to accept the school system's

reargument that the Amendment regulated "only searches and

seizures carried out by law enforcement officers . . .

and thus "creates no rights enforceable against them."^'®

Minimizing the plea by the school of the in loco oarentis

doctrine to this situation, the Court strongly affirmed

"that the Fourth Amendment applies to searches conducted by

school authorities . . . . Having said that

constitutional issues deserved protection, however, the

Court did not expand this doctrine to all school discipline

^®^Goss. 419 U.S. at 574; T.L.O. . 469 U.S. at 348;
Bethel, 478 U.S. at 680; Hazelwood. 484 U.S. at 266.

^^T.L.O.. 469 U.S. at 334.

2'^Id. at 327.
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issues with which the Court might disagree. In both Wood

and Board of Education of Rogers. Arkansas the Court

chastised lower courts for reviewing certain exercises of

administrative discretion "which do not rise to the level of

violations of specific constitutional guarantees.

The fact that many of these constitutional rights were

present in the school setting and deserved careful

consideration by administrators in carrying out certain

discretionary acts did not keep the Court from frequently

reemphasizing special characteristics of the school

environment which served to circumscribe or limit the

exercise of these rights. The reference in Tinker to

special characteristics was repeated in T.L.O. and

Hazelwopd.^'^ Additionally in Tinker, which some school

administrators feared would seriously limit their authority,

the Court specified that since a child does not have "full

capacity for individual choice . . . ," his/her First

Amendment rights are not "co-extensive with those of

adults. Both the Bethel and Hazelwood opinions

stressed this limit on the First Amendment rights of school

students as well.^'^ In the use of suspension, the Court

^'^Wopd, 420 U.S. at 326; Board of Education of Rogers.
Arkansas. 458 U.S. at 969, 970.

^^^T.L.O. . 469 U.S. at 341-343; Hazelwppd, 484 U.S. at
266.

^^^Tinker. 393 U.S. at 515 (Stewart, J., concurring).

^^Bethel. 478 U.S. at 682; Hazelwood. 484 U.S. at 266.



131

in Goss stated, "Events calling for discipline are frequent

occurrences and sometimes require immediate, effective

action. The Court in Bethel made a similar statement

recognizing an administrator's "need to be able to impose

disciplinary sanctions for a wide range of unanticipated

conduct disruptive of the educational process . . . .

Thus constitutional questions such as free speech, due

process, and search and seizure had to be weighed against

the need for schools to maintain order and carry out

discipline procedures.

Sometimes juxtaposing these two elements of

constitutional rights which required protection and

discipline situations requiring discretionary judgment and

administrative action, the Court patterned a type of

threshold limit. Wood, as noted earlier, made this point

especially by insisting that certain matters must "rise to

the level of violations of specific constitutional

guarantees,"^'® before federal courts intervened in certain

discipline situations. In Tinker, also. First Amendment

rights, especially political opinions, deserved protection

unless there was substantial disruption and material

interference with school activities.^" This standard was

"®Goss. 419 U.S. at 580.

"^Bethel. 478 U.S. at 686.

"®Wood. 420 U.S. at 326.

^"Tinker. 393 U.S. at 511.
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more or less restricted in Bethel to offensive forms of

expression,'"" and in Hazelwood to the "'legal, moral, and

ethical restrictions imposed upon journalists within (a)

school community* that includes adolescent subjects and

readers."'"^ There was a threshold beyond which the Court

was not willing to allow the First Amendment rights of

students to extend.

Goss offered a similar kind of threshold in exempting

an administrator from applying due process procedures:

"Students whose presence poses a continuing danger to

persons or property or an ongoing threat of disrupting the

academic process . . . Yet when the Columbus Public

schools argued in Goss that a suspension of up to ten days

was a minor and frequent occurrence, the Court responded

that the property interest of attending school and the

liberty interest in maintaining a good reputation and

standing in the school was not ̂  minimus. i.e., a small

matter.'"' In contrast, when dealing with the due process

complaint of student Fraser in Bethel when he was suspended

for delivering an objectionable speech, the Supreme Court

countered that adequate process had been given, since, "Two

days suspension from school does not rise to the level of

'""Bethel. 478 U.S. at 682.

'"hazelwood. 484 U.S. at 276.

'"^Goss. 419 U.S. at 582.

'"'id. at 576.
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.  . . the full panoply of procedural due process protections

h304
•  • • •

In T.L.O. student behavior which met guidelines of

reasonable suspicion decreased the expectation of privacy.

In Inaraham not all student misconduct warranted corporal

punishment, and when it was administered, it was important

"that the force used was reasonable, in light of its purpose

.  . . These different situations demonstrate that

student behavior which rose to a certain level nullified

certain protections and allowed the administrator greater

freedom to intervene. On the other hand, certain

protections continued to apply: when conducting a search or

paddling a student, the age, sex, and nature of the

infraction would always provide restraints on the behavior

of an administrator.

A paramount concern of the Supreme Court in struggling

with discretionary acts of administrators in disciplining

students was the authority which the school possessed, yet

the potential for abuse contained in this authority. Even

in Tinker the Court affirmed "the comprehensive authority of

the school, a theme restated in Inaraham. The

authority of school officials to prescribe and control

conduct, to act in loco oarentis in order to protect

^°^Bethel. 478 U.S. at 686.

Inaraham. 430 U.S. at 676.

'"^Tinker, 393 U.S. at 507; Inaraham. 430 U.S. at 682.
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students from indecent speech,'"^ and to employ

"permissible authority in imposing sanctions,"^"® was a

vital component of an administrator's responsibility. The

Court established that these "actions taken in good-faith

fulfillment of responsibilities and within bounds of reason

under all circumstances will not be punished and they need

not exercise their discretion with undue timidity."®"'

Yet school officials "do not have absolute

authority,"®^" and this authority always "must be

consistent with constitutional safeguards."®" Even in the

Bethel and Hazelwood cases, when the Supreme Court supported

the actions of the school administrators, the Court

qualified the rulings. Reiterating in Bethel that the

school's authority was not limitless, the Court restricted

its holding by proclaiming that the ruling "concerns only

the authority that school officials have to restrict a high

school student's use of disruptive language in a speech

given to a high school assembly. "®^^ Similarly in

Hazelwood the Court confined its ruling to "educators'

authority over school-sponsored publications, theatrical

®°^Bethel. 478 U.S. at 684.

®°®Id. at 685.

®°'wood. 420 U.S. at 321.

®^°Tinker. 393 U.S. at 511.

®"goss. 419 U.S. at 574.

®^^Bethel. 478 U.S. at 689 (Brennan, J., concurring).
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productions, and other expressive activities.

Suspensions, the predominant discipline appearing in these

cases and used frequently in schools, were not so

"insubstantial" that they could "be imposed no matter how

arbitrary." The Court was equally concerned about the

authority and arbitrariness possible in search procedures

and avowed that the reasonableness standard will not

"authorize unrestrained intrusions upon the privacy of

school children. The authority to make rules, to

enforce them, and to assign punishments, critical in the

daily discretionary actions of all administrators, had a

variety of restraints from the reasonableness doctrine to

constitutional guidelines, all of which contributed toward

keeping authority within limits and from being exercised

arbitrarily.

An important concern of the Supreme Court in curbing or

extending students* rights in the school setting was the

rights of other students or individuals affected by the

particular student action or behavior. The Court in Tinker

included this point when it indicated that a student had

First Amendment rights if there was not a substantially

disrupting incident "and without colliding with the rights

of others. The Court noted that values which stress

'^'Hazelwood, 484 U.S. at 271.

^^^T.L.O. . 469 U.S. at 343.

^^^Tinker. 393 U.S. at 513.
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"habits and manners of civility" should include

"consideration of the sensibilities of . . . fellow

students. The student articles in the Hazelwood case

failed to take into account the "sensibilities" of certain

groups. The anonymity of students about whom the articles

were written, was not adequately protected by the journalism

students; the lack of consent and absence of the opportunity

for a response failed to take into account "the privacy

interests of the students' boyfriends and parents . . . .";

and "frank talk was inappropriate in a school-sponsored

publication distributed to 14-year-old freshmen . . . .

Similarly due process rights could be waived for

students "whose presence poses a continuing threat to

persons or property or . . . the academic process

. . . . The threat of danger a student with drugs or a

weapon could be to a fellow student justified a lower

standard of privacy and sometimes the necessity of a search

conducted under the reasonable suspicion standard: "the

school has the obligation to protect pupils from

mistreatment by other children, and to protect teachers

themselves from violence. The Court recognized that in

disciplinary situations an immediate response was sometimes

^^'^Bethel. 478 U.S. at 681.

^^^Hazelwppd, 484 U.S. at 274, 275.

^^°Goss. 419 U.S. at 582.

^^^T.L.O. . 469 U.S. at 350.
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necessary "to protect the very safety of students and school

personnel.

The balancing of student interests versus governmental

interests or versus other student or adult interests,

referred to above, was a common stance of the Court's in

weighing many of the serious constitutional questions which

were confronted. A student facing suspension had an

interest in avoiding an "unfair or mistaken exclusion" or "a

risk of error. Due process steps, mandated by the

Court, were intended to lessen these risks. In considering

whether these same due process procedures should be used in

instances of corporal punishment, the Supreme Court weighed

the interests. They saw the private liberty interests at

stake as well as the risk of "an erroneous deprivation of

such interest. Against that interest was the state's

interest in maintaining order through a long-standing

punishment and the freedom from having to follow burdensome

procedures beyond those already used. The Court found

Florida's "preservation of common-law constraints and

remedies"'^' sufficient to curtail the need for the

Fourteenth Amendment's due process protections in corporal

punishment.

'^Ojd. at 353.

^^^Goss. 419 U.S. at 579, 580.

^^^Inaraham. 430 U.S. at 675.

at 683.
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As noted earlier, a similar "taking into account"

occurred with student searches, which involved weighing

measures that "are reasonably related to the objectives of

the search and not excessively intrusive in light of the age

and sex of the student and the nature of the

infraction. Unable to justify wholesale searches on

the basis of the in loco oarentis doctrine,'^® the Supreme

Court attempted in their reasoning to balance the privacy

and personal security interests which were transgressed in a

search, with the "substantial interest of teachers and

administrators in maintaining discipline in the classroom

and on school grounds. The Court found that in

balancing the governmental interest and the private

interest, the Fourth Amendment was "best served by a

standard of reasonableness, rather than the stricter

standard of probable cause.

This balancing of interests was similarly present in

the Bethel and Hazelwood First Amendment cases. The Court

found the interest not insignificant "in protecting minors

from exposure to vulgar and offensive spoken language."'^®

Had the student Fraser given his speech under different

^^^T.L.O. . 469 U.S. at 342.

'2®Id. at 336.

326
Id. at 339.

^^^Id. at 341.

^^®Bethel. 478 U.S. at 684.
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conditions than a school assembly, "where the school's

legitimate interests in teaching and maintaining civil

public discourse were less weighty,"'^' the speech may have

warranted First Amendment protection. The Court determined

that allowing such a speech "would undermine the school's

basic educational mission."''" The school's mission, the

education and training of young people,"^ was an interest

that deserved special attention by the Court. The Court had

articulated this interest seventeen years earlier in Tinker

when it referred to behavior that could substantially

disrupt school activities,"^ and it remained a recurrent

theme in the subseguent students' rights discipline cases.

In Hazelwood the Court concluded that the school's

censorship of certain First Amendment actions "do not offend

the First Amendment . . . so long as their actions are

reasonably related to legitimate pedagogical concerns.""'

The balancing of interests in these student management

situations, governmental interests versus private interests,

individual student interests versus those of other students

or school personnel, sometimes involved a type of

cost/benefit analysis, weighing the benefits or drawbacks of

'^'id. at 689 (Brennan, J., concurring).

"°Id. at 685.

"^T.L.O.. 469 U.S. at 350.

"^Tinker. 393 U.S. at 511.

"'Hazelwood. 484 U.S. at 273.
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certain additional procedures. This type of analysis

emerged in the Goss case in two ways. By imposing elements

of due process on the suspension procedure, the Court

reflected that a brief hearing would help avoid possible

mistakes, "if that may be done without prohibitive cost or

interference with the educational process. On the

other hand, elaborate hearings with trial-like procedures

could "overwhelm administrative facilities in many places

and . . . cost more than it would save in educational

effectiveness. The Court concluded that a more formal

hearing should be used in suspensions of longer than ten

days, a point they reaffirmed in finding for the students in

Carev v. Piohus.

This same evaluation of due process procedures was

applied in determining what procedures might be appropriate

in using corporal punishment on students. The Court

admitted that even if their reasoning determined that

certain mandatory procedures should be imposed in advance of

spanking a child, a serious "question would remain whether

the incremental benefit could justify the cost."''^ The

benefit, as the Court perceived it, was in furnishing

additional protections for students being disciplined when

their liberty interest was at stake; the cost was the "time.

'"^Goss, 419 U.S. at 580.

"^Id. at 583.

^^^Inaraham. 430 U.S. at 680.
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personnel, and a diversion of attention from normal school

pursuits,"''^ which could occur. Similarly in Inaraham the

Eighth Amendment was ruled not to apply to the school

setting partly because school and community constraints

provided "substantial protection."

In T.L.O. this cost/benefit deliberation came, as noted

earlier, in weighing certain privacy expectations students

had with the school's need to maintain control of student

behavior. The Court in T.L.O.. referencing the Goss

decision, observed that while due process had been granted

to students, only a "rudimentary" process was due. Thus in

T.L.O. in finding the student interest adequately protected

by the standard of reasonableness in searches, the Court

emphasized its own consistency in "balanc(ing) the interests

of the student against the school officials' need to

maintain discipline by recognizing qualitative differences

between the constitutional remedies to which students and

adults are entitled."^'®

The Supreme Court recognized many special circumstances

involved in the administrator/student relationship: the

special environment provided in the school; the rights of

students versus the authority of administrators in

maintaining control; the balancing of a variety of interests

affected by certain student behavior, including the

337
Id.

"8id.



142

protection of other students; and the effect, sometimes by a

type of cost/benefit analysis, of additional procedures as

opposed to the risk of mistake or arbitrary action. In

reviewing these difficult concepts involved in

reasonableness, the special characteristics in the school,

and balancing of interests, the Court continually pointed to

the unique interaction existing between student and

disciplinarian. The Court was not merely a passive observer

of this relationship, but played an active role in molding

and preserving it. It was a "strange discipline system in

an educational institution," characterized the Court, "if no

communication was sought by the disciplinarian with the

student in an effort to inform him of his dereliction

. . . . This interaction should allow for "at least an

informal give-and-take between student and disciplinarian

.. . . This aspect was picked up later by the Court

in Carev v. Piohus in the observation that even if evidence

indicated a student's guilt in violating school rules, the

"purpose of procedural due process is to convey to the

individual a feeling that the government has dealt with him

fairly, . . . .

Regardless of the offense by the student, as blatant as

it might seem, or in spite of the significant constitutional

339,GOSS. 419 U.S. at 580.

'^°Id. at 584.

341Carev. 435 U.S. at 262.
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right which could be violated by school personnel, there had

to be "flexibility in school disciplinary procedures.

Repeated in Goss. Inaraham. and T.L.O.. the Court stated

that, "Events calling for discipline are frequent

occurrences and sometimes require immediate, effective

action. The Court in its deliberations attempted to

show regard for "the value of preserving the informality of

the student/teacher relationship."'^^ No where was this so

clearly articulated as it was in T.L.O.. a case which came

perhaps the closest in comparing school officials to law

enforcement officers in the role of conducting searches.

The relationship was characterized in this way:

Of necessity, teachers have a degree of
familiarity with, and authority over, their
students that is unparalleled except perhaps in
the relationship between parent and child . . . .
The special relationship between teacher and
student also distinguishes the setting within
which schoolchildren operate. . . . Rarely does
this type of adversarial relationship exist
between school authorities and pupils . . . .
There is a commonality of interests between
teachers and pupils. The attitude of the typical
teacher is one of personal responsibility for the
student's welfare as well as for his
education.'^'

'^^T.L.O. . 469 U.S. at 340; Bethel. 478 U.S. at 686.

'^'Goss, 419 U.S. at 580; Inaraham. 430 U.S. at 681;
T.L.O.. 469 U.S. at 340.

'^^T.L.O. . 469 U.S. at 340.

'^'id. at 348-350.
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Liability for Discretionary Acts of Discipline

The Supreme Court examined a variety of issues in

applying legal principles to the discretionary actions of

school administrators. School rules and how they were

executed played an important role. The procedures which

were used, whether a school official was conducting a

search, administering corporal punishment, or carrying out a

suspension, were of concern to the Court. Examining these

actions in the context of a particular conduct situation,

the Court often had to weigh the individual student's right

against the school's requirement to maintain order and carry

out its educational mission. Suppose an administrator

failed to act properly in one of these situations involving

discipline? The outcome could be a lawsuit for damages, the

third theme in exploring administrative discretion.

In six of the nine cases reviewed in this study, a

claim for monetary damages was filed, in addition to various

injunctions and declaratory petitions. The suit was most

often initiated against one or more of the following school

officials: a particular administrator or administrators,

the Superintendent of schools, and sometimes members of the

Board of Education. Liability involved the degree of

responsibility to which a school official could be held in

using or abusing his/her discretionary power.

Although nominal damages were sought in the Tinker
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case, it was an aspect with which the Supreme Court did not

concern itself. It was not until Wood v. Strickland in 1975

that school administrators realized their vulnerability in

carrying out discretionary actions involving discipline.

Most administrators had been aware that they could be liable

in civil and criminal courts for certain actions toward

students which paralleled similar litigable actions in

society. It was a category of law known as tort law, which

sought to compensate an individual for an injury suffered.

If unreasonable conduct occurred by one party toward

another, a court could provide restitution to the injured

party for the civil wrong. In the Inaraham corporal

punishment case this point was reinforced, that an

administrator could be liable through civil and even

criminal action for any injuries suffered by a student in

receiving corporal punishment. Imber and van Geel declared

that, "The privilege of discipline allows parents and

teachers to use reasonable force including corporal

punishment for the discipline and control of children.

However, if the force used was excessive, a criminal case

could be filed for assault and battery, and a civil case for

damages incurred. As Menacker has stated, the primary

defense of "educators against intentional interference torts

of assault, battery . . . is the in loco oarentis

disciplinary authority established in common-law and state

346Imber & van Geel, supra note 68, at 581.
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statutes.

The Civil Rights Act of 1871, now section 42 U.S.C. §

1983, was rarely used until the 1960s and 1970s. The Act

provided that an individual who had his/her federal

constitutional or statutory civil rights violated could

instigate a lawsuit. The purpose of the lawsuit would be to

obtain injunctive relief to stop the practice or procedure

and/or seek monetary compensation from the person

responsible for the injury. Prior to the Wood case in 1975

most school administrators had thought that in carrying out

certain aspects of their duties involving discipline, they

were protected from lawsuits in most states by the doctrine

of sovereign immunity. This common law doctrine prevented

governmental units from being sued in tort liability

lawsuits, and as such, this "doctrine of sovereign tort

immunity has been extended from the state itself to its

municipalities and school districts. This was in fact

what school officials as petitioners pleaded in the district

court case which first heard Wood. The students sought

compensatory and punitive damages. In addition, they

reguested injunctive relief from the punishments assigned,

and declaratory relief from the invalidity of the school

regulation used to suspend them. The court of appeals

reversed and remanded for injunctive relief, with a new

^^Menacker, supra note 92, at 296.

^^®Imber & van Geel, supra note 68, at 626.
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trial to deal with the request for damages.'^' School

officials sought to be immune from damages unless proof were

offered of malice or ill will toward the students who were

expelled from school.'^® The court found in their favor.

The appeals court reversed this decision, and on petition

the Supreme Court agreed to hear the case, addressing

specifically the standard providing for immunity from

liability under section 1983 of the Civil Rights Act.

The Supreme Court, citing three non-educational cases

in which they dealt with governmental immunity from

liability for damages under section 1983, expressed their

concern "in light of the obvious need to avoid discouraging

effective official action by public officers charged with a

considerable range of responsibility and discretion

.  . . ."^5^ Quoting from the third case, one the Court had

decided a year prior to Wood, the Court restated that "a

qualified immunity is available . . . dependent upon the

scope of discretion and responsibilities of the office and

all the circumstances as they reasonably appeared at the

time of the action . . . ."'52 ,pj^g Court emphasized the

common-law tradition in previous decisions which led to

'^^Wood. 420 U.S. at 310.

'50strickland v. Inlow. 348 F. Supp. 244 (1972) .

^^^Wood. 420 U.S. at 317, 318.

at 318 (quoting Scheuer v. Rhodes. 416 U.S. 232,
247, 248 (1974)).
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"1983 extending a qualified good-faith immunity to school

board members from liability for damages under that

section."^" The Court stressed that school officials

sometimes act in the capacity of "legislators and

adjudicators in the school disciplinary process," functions

which by their nature involve "the exercise of discretion

ii354
•  • • •

The Court's decision in Wood took a middle ground on

the liability issue. The Court took note that an

administrator's liability for any action, which could

violate a student's constitutional rights, "would unfairly

impose upon the school decision maker the burden of mistakes

made in good faith in the course of exercising his

discretion within the scope of his official duties.

What the Court framed in the context of school discipline

was a qualified immunity which ceased to apply if a school

official "knew or reasonably should have known that the

action he took within his sphere of responsibility would

violate the constitutional rights of the student

affected, or there was a malicious intent to deprive a

student of constitutional rights. Compensation would be

awarded only if the action carried out by the school

353id.

at 319.

3"id.

at 322.
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official could not "reasonably be characterized as being in

good faith.

The Supreme Court made two significant points regarding

liability in the Wood decision. If a school official

violated a "clearly established constitutional right" or

"settled, indisputable law," such as the due process rights

of a student being suspended, the concept of total liability

would apply with little to defend against the charge. On

the other hand, if a school employee, such as an

administrator or board member, imposed a suspension or dealt

in some manner with a student which did not involve a

constitutional right, a different standard would operate.

In this second situation, the Court would examine the

motives of the school official to determine if he/she had

acted in good faith. The Court delineated that acting

"in good faith" meant "the official must himself be acting

sincerely and with a belief that he is doing right

If 359
•  • • •

At first the Wood decision was "seen by many as

subjecting educators to untenable exposure to liability for

3"id.

Ross Smith, "Wood v. Strickland; An Analysis," in
Student's Right to Due Process 56 (R. Anson & P. Kuriloff,
eds. 1975).

'®'Wood, 420 U.S. at 321.
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exercising their professional discretion."^ Though the

Court's decision in Wood focused on liability in "the

specific context of school discipline," it was clear that

the application could extend to violations of the First

Amendment, racial discrimination and other areas. As new

rights became available or were clarified, such as sex and

age bias and Fourth Amendment protections in the school

setting, liability extended into these areas as well.

Damage suits for students' constitutional rights were

subsequently filed in the Inaraham. Carev. Bethel. and

Hazelwood cases, based in part on the Wood decision. In

Inaraham the junior high school students filed a civil

rights action based on the cruel and unusual punishment

clause of the Eighth Amendment. The action was based on

sections 1981-1988 of 42 U.S.C., and sought damages and

injunctive and declaratory relief. The Supreme Court

limited their review of the class action lawsuit to the

cruel and unusual punishment and due process issues, thus

the damages sought were never considered.

Three years after the Wood decision, the Supreme Court

further clarified the issue of liability involving

disciplinary action, and as in Wood, the Carev v. Piohus

decision had repercussions for other non-disciplinary civil

rights suits. In Carev students who alleged they had been

'^°Ronald J. Anson, "The Educator's Response to Goss and
Wood," supra note 358 at 106.
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suspended without benefit of the due process procedures

provided under Goss. filed a lawsuit under 42 U.S.C. § 1983

against school officials. The petitioners sought

declaratory and injunctive relief, and actual and punitive

damages amounting to $5,000.^^ Named in the legal action,

the consolidation of two suits, were the principals, a

Superintendent, and members of the Board of Education. The

students claimed that Wood v. Strickland's qualified

immunity standard did not apply, because school officials

should have known that a suspension beyond ten days without

a more formal procedure violated their procedural due

process rights. The district court upheld the due

process claim but did not support the damage claim, since no

proof of an actual amount of damages was established. The

court of appeals reversed and remanded the case, providing a

basis to consider monetary damages tied into days of school

the students had missed due to suspension. More

importantly, however, the appeals court said that in simply

being denied due process, the plaintiff students were

entitled to collect damages "even if . . . there is no proof

of individualized injury to the plaintiff . . . The

Supreme Court reviewed the appeal to consider whether in a

suit filed under the Civil Rights Act, a student had to

^^^Carev. 435 U.S. at 251.

^^^Piphus V. Carev. 545 F.2d 30, 31.
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actually prove a specific injury before collecting

nonpunitive damages.

The students• case was based on two contentions.

First, they claimed that section 1983 implied a value in

constitutional rights "in and of themselves . . . and to

deter violations of constitutional rights."'^ Secondly,

the students maintained that any deprivation of a

constitutional right, in this case due process, should

result in a presumption of injury. Thus, unlike other cases

in tort law, in which a plaintiff would have to prove an

actual injury and substantiate a specific amount of

compensation, the students asserted a presumption of injury

"should relieve them from the necessity of proving that

injury actually was caused.

The Supreme Court made several key distinctions in

deciding that the common-law tort principles of compensation

should govern damage awards in this case. The Court

referred to other possible civil rights violations, and

stated "the elements and prerequisites for recovery of

damages appropriate to compensate injuries caused by the

deprivation of one constitutional right are not necessarily

appropriate to compensate injuries caused by the deprivation

of another."'^ As noted in the previous discussion, a

^'^Carev. 435 U.S. at 254.

'^Id. at 264, 265.
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weighing of interests occurred, and this principle applied

in reviewing monetary damages: "these issues must be

considered with reference to the nature of the interests

protected by the particular constitutional right in

question. The Supreme Court, requiring proof of actual

"distress because of the denial of due process itself,"

ruled that while mental and emotional harm were recoverable

under the Civil Rights Act, "the likelihood of such injury

nor the difficult of proving it is so great as to justify

awarding compensatory damages without proof that such injury

actually was caused.

Goss. Wood, and then Carev. a triad of cases involving

due process in suspension, thus led to a determination by

the Court of the extent of liability that should apply in

such disciplinary situations. Goss extended the Tinker

ruling that students had constitutional rights, by granting

students due process rights in suspensions and expulsions.

The Wood decision reinforced these two earlier decisions by

requiring administrators to be held accountable, monetarily

if necessary, for the unjustifiable infringement of these

rights. Carev limited the liability principles granted in

Wood by demanding actual proof of damages, in conjunction

with common law tort principles.

The Bethel v. Fraser case, involving an alleged

^^Id. at 265.

^"id. at 264.
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violation of First Amendment rights, sought injunctive

relief and compensatory damages under 42 U.S.C. § 1983. The

student claimed that his due process rights were violated in

one of the punishments assigned, his removal from a list of

graduation speakers, and he challenged the vagueness of the

school rule under which he was suspended. The district

court, affirmed by the court of appeals, ruled in favor of

the student. In accord with the Wood and Carey decisions,

the student was awarded $278 in provable damages and $12,750

in costs and attorneys* fees.'^' The school was enjoined

from preventing Eraser the opportunity to speak at

graduation. The Supreme Court overturned the decisions of

the two lower courts, though the graduation restriction

became an irrelevant point on appeal by the school, since it

had already occurred.

Similarly in Hazelwood the respondent students

initiated an action in district court seeking a declaratory

judgment that their First Amendment rights had been

violated, petitioning for an injunction, and asking for

monetary damages. The district court found for the school

and denied the injunction. The Eighth Circuit Court of

Appeals reversed this decision, claiming that the censorship

of the journalism articles should have occurred only if

there was likelihood of tort liability to the school based

^^^Bethel. 478 U.S. at 679 (referencing the United
States District Court for the Western District of

Washington, unpublished case).
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on libel or invasion of privacy. The Supreme Court

reversed the reversal of the Eighth Circuit.

In Tinker. Bethel. and Hazelwood. all First Amendment

cases, the Supreme Court first asserted a constitutional

right for students, then placed certain limits on the right,

based in part on the special environment of the school, the

unique status of students, and the reasonableness of

administrative action in exercising particular discretionary

functions. Likewise, in Goss. the Court affirmed a new

constitutional principle in the school setting, a more

formalized procedure to guarantee students specific rights

if suspended. However, in Inaraham. Board of Education of

Rogers. Arkansas. T.L.O.. and even Bethel. the Court either

stopped short of extending due process into other areas

fInaraham), adopted a less restrictive standard or procedure

(T.L.O.), or ruled the due process steps to be satisfactory

in the context of the specific discipline situation (Board

of Education of Rogers. Arkansas. Bethel). The process that

was available to students was sometimes adequate or did not

belong. Finally in dealing with the ultimate accountability

weapon, the liability of an administrator for monetary

damages, the Supreme Court once again appeared to take a

step forward in Wood in broadening the personal liability of

administrators, then limited "the nature and extent of the

^^°Fraser v. Bethel School District. 755 F.2d 1363, 1368
(1985).
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damages that could be levied by the courts" in Carey.

The Court seemed to grant a certain right or expand a

doctrine, and then draw back in subseguent cases to place

limitations on what had been provided.

Guiding Principles

Justice Powell in his dissent in Wood v. Strickland

made the following observation:

One need only look to the decisions of this Court
—to our reversals, our recognition of evolving
concepts, and our five to four splits—to
recognize the hazard of even informed prophecy as
to what are 'unquestioned constitutional
rights. '

Trying to specify principles which embrace the Supreme

Court's view of the discretionary acts of school

administrators in disciplining students can be somewhat akin

to "divining the law," as Justice Powell phrased it. In

contending with concepts such as discretion, discipline, due

process, and reasonableness, coupled with the Supreme

Court's interpretation of First, Fourth, Eighth, and

Fourteenth Amendment principles applied to public schools,

it is difficult to provide specificity. With this caveat in

mind, the following guidelines are offered to help summarize

the Court's review of these discretionary acts:

'^^Alexander & Alexander, supra note 87 at 488.

'^Wood, 420 U.S. at 329 (Powell, J., dissenting).
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1. Reasonableness in the application of rules,
the use of procedures and the administering
of punishment was a central concept
articulated by the Supreme Court in its
review of the discretionary acts of
discipline;

2. The closer a discipline situation impinged on
a constitutional right or interest, the
greater the standard of reasonableness
applied by the Court in justifying an action;
in contrast, situations that did not involve
a constitutional issue induced greater
support from the Court for administrative
discretion;

3. Administrative action stood a greater chance
of receiving a "reasonableness" endorsement
by the Court when supported by institutional
procedures (school, local, state), by clearly
explained educational interests, and by
involvement of students in the procedures
that affected them;

4. Consistency in the application of rules and
procedures corroborated by significant
factual evidence supporting an administrative
response, helped substantiate a
reasonableness review by the Court; however,
the Court also framed reasonableness in

terms of common sense actions and logical
conclusions, based on the particular
circumstances as an administrator understood
them;

5. In expanding or limiting administrative
discretion involving students' rights, the
Supreme Court paid close attention to the
relationship between student and
administrator. This was demonstrated by the
Court in their careful consideration and/or
balancing of these factors:

A. The special characteristics of the
school environment;

B. the status of the student as minor with
rights not equal to those of adults in
society;
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C. student behavior which could rise to a
certain level of unacceptability,
decreasing certain protection and
justifying more flexible and immediate
intervention;

D. the necessary authority of school
officials versus the potential for abuse
of authority and the need to provide
some restraints;

E. the rights and interests of students
weighed against those of other students,
teachers, and administrators;

F. a type of cost/benefit analysis by the
Court in balancing a variety of rights,
interests, and needs.

6. In lawsuits for discretionary acts of
discipline carried out by an administrator, a
qualified immunity was provided by the Court
for violations of students' civil rights;
acts committed in good faith would normally
be protected; intentional violations or
disregard of civil rights would not be
protected.

7. Collection of monetary damages by a student
required proof of actual injury and
substantiation of a specific amount, similar
to other tort liability claims.
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CHAPTER V

CONCLUSION

Up to this point this study has concentrated on two

objectives in analyzing the concept of discretion as it has

appeared in selected students' rights cases of the United

States Supreme Court. The first was to identify the

discretionary issues present in the cases, relying as much

as possible on the language of the Court. The second

purpose was to clarify concepts or principles utilized by

the Supreme Court in reviewing these discretionary acts.

This was accomplished by examining briefly the general

standards which courts apply in reviewing acts of discretion

in public organizations. The concepts identified and

discussed in the Supreme Court decisions were

reasonableness, the special relationship between student and

administrator in the school setting, and the principle of

administrator liability as it applied to these discretionary

acts. Following a discussion of these concepts, seven

principles were identified in an attempt to explain the

Court's decisions.

In this concluding chapter, an attempt is made to

construct guidelines for school administrators in carrying

out discretionary acts related to discipline. In attempting

to answer the question, "How does an administrator inform
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his/her discretion?" it is necessary to take a more catholic

approach than one that is prescriptive. While McCarthy and

Cambron-McCabe were more imperative in setting up sixteen

steps to follow in administering student discipline,'^ or

Menacker pronounced six guestions for a school administrator

to answer in applying due process steps to student—

administrator interactions,'^^ such declarations are

difficult to make in regard to discretion. Several factors

contribute to this lack of specificity. First is the

imprecision of discretionary acts, a reality courts have

encountered in judicial review. A second factor is the

diversity of issues involved in applying the First, Fourth,

Eighth, and Fourteenth Amendments to the special environment

of schools. Third is the multifaceted decision making and

behavior that occurs when an administrator creates and

applies school rules, investigates misconduct, attempts to

follow certain legal-like procedures, and in some instances,

assigns punishment.

These nine Supreme Court cases help illustrate the

"thicket" in which an administrator operates in attempting

to act on the basis of "informed discretion." This

difficulty is partially highlighted in the different

approaches to discretion evidenced in the majority and

minority opinions of the Justices, and in the decisions

'^McCarthy & Cambron-McCabe, supra note 55, at 229-230,

'^^Menacker, supra note 92, at 175-176.
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rendered by lower courts, which have often ended up in

reversals. Only the Goss case of the nine analyzed here

involved two affirmative judgments of lower court decisions

with no reversals. The appeals court in the Inaraham case

first reversed the district court's decision, then later, on

a hearing with a full court, affirmed the lower court

decision. In the remaining seven cases, there were eight

reversals of decisions and two judgments vacated on appeal.

The Supreme Court reversed lower courts in six of these

instances and in the Wood decision, vacated the judgment of

the appeals court. This type of disparity has led Yudof,

Kirp, and Levin to posit two different points of view that

"have in mind different understandings of school

governance."'^ Additional reference will be made to this

idea later in the chapter.

Prior to setting forth guidelines for administrators, a

brief review will be presented of key processes and values

emphasized in the school discipline process. Following

this, a clarification of this divergence of values alluded

to by Yudof, will be discussed. A third section in the

chapter will be guidelines for administrators, with some

recommendations for the continued professionalization of

school administrators as they seek to exercise their

discretionary judgment in a fair and equitable manner.

Concluding the chapter will be suggestions for further

'^Yudof et al., supra note 46, at 365.
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research on the topic of discretion and school law. The

Appendix summarizes issues of discretion that are currently

being dealt with in recent opinions of lower courts.

Review of Values/Processes

Education has been one of the primary tools which

society has used to accomplish the socialization of

children, and as such, "struggles over schooling have been

attempts to gain control of the socialization process or the

values it transmits. Teachers and administrators, as

professional educators, have a decisive stake in affecting

both the content and the manner in which this socialization

process takes place. Students as direct consumers have a

crucial share in the substance of this process. Parents of

students and other adults, former consumers themselves, have

a significant investment in this socialization process.

Finally, legislators, state officials, and local school

boards, as legal entities created to carry out this process,

have a responsibility, not to mention a personal concern, in

establishing the boundaries within which this process takes

place. Law, in reacting to the various demands of different

groups in society, "provides a map of patterns of power,"

and frames "the ways in which people make claims on

^^^Stephen Arons, Compelling Belief: The Culture of
American Schooling xi (1983).
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government."'^ Law has been used to shape public

education. Tyack noted that law affords "one means of

illuminating the interaction between institutions and belief

systems.

In exercising certain discretionary duties, school

officials seek to advance specific educational and social

objectives which are important to them. If, as Davis

suggested, the exercise of discretion involves the freedom

to choose among a variety of options, or as Galligan

explained, discretion entails the "determination of

standards according to which power to be exercised

.  . . is primarily the purview of the administrator's,

certain personal and institutional values inform the

exercise of this discretion.

In the discipline process of schools, there are also

values which instruct the actions of school personnel.

There is an emphasis on structure and a need for order and

control in certain of the routine daily practices. Respect

for authority and for the rights of teachers and other

students is a crucial value. When a serious rule violation

occurs, administrators must consider not only the

conseguences as they apply to the individual student, but

also the effect such consequences will have as a deterrent

'^Tyack et al., supra note 118, at 4

'^®Id. at 8.

'^Galligan, supra note 142, at 1.
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to the larger student body. Several aspects of

discretionary decision making transpire in determining the

action to take in a student conduct matter: the school rule

which applies and the consequences prescribed or available;

the seriousness of the offense and any other special

circumstances surrounding the particular violation; and the

unique characteristics of the individual student, including

his/her previous disciplinary record, as well as the manner

in which the student handles the situation. Hopefully a

part of the administrator's considerations are the

overriding moral concerns of fairness, consistency coupled

with individualization, and an effort to make a just

decision in conjunction with a capacity for mercy.

In these discipline situations there are also

expectations on the part of students. Most students want

the opportunity to explain their behavior and place it in

some context and to feel this explanation has been heard and

understood. To be treated individually and shown respect

are important concerns. If punishment is involved, students

expect the consequences for their actions will be in line

with what is usually prescribed or assigned.

When there is a clear understanding on the part of the

administrator and student concerning an infraction that has

occurred, it is not difficult for many of the concerns

discussed above to be satisfied in a reasonable manner.

However, as these Supreme Court cases have illustrated in
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their own majority and minority opinions, and in their

reversals of other courts, discipline matters often involve

serious disputes. On a smaller scale there are

disagreements about the events themselves, confusion about

the roles particular persons played in an incident,

conflicting reports from students and teachers, and strong

feelings about who is at fault. On a larger scale there are

judgments to be made about what comprises substantial

disruption, what due process procedures are sufficient, what

constitutes reasonable suspicion and the extent to which a

search should go, and what is a legitimate pedagogical

concern.

The ideal outcome of a discipline incident from an

administrator's perspective is for a student to take

responsibility for his/her actions and hopefully to be able

to express some regret or remorse for a wrongful action.

The student would make a commitment to improve or behave in

a more effective way and could accept the consequences for

the action. The Latin stem of "discipline" means "to

teach," expressing the hope in a particular situation that

student learning would occur and that the possibility of

understanding and some insight could take place, leading to

a maturing from the experience. The student would emerge

from an effectively-managed process, as indicated earlier,

with a perception of having been dealt with confidentially,

of having been understood, and of having been treated fairly
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and with respect.

Unlike discipline in a family, discipline in school, as

expressed in the Inaraham case, occurs in a more open

environment. It is unconcealed in many respects to

teachers, other students, and sometimes to parents in the

community. Many students discuss their interactions and

consequences with friends, at times reviewing how certain

situations were handled, and making judgments about the

consistency, severity, and fairness of the consequences. If

the punishment assigned by a school administrator is

consistently lenient, it is doubtful that the punishment

itself will serve as a deterrent to certain prohibited

actions. On the other hand, if school discipline is

repeatedly harsh, neither students nor parents will perceive

that the process is fair. Teachers may also have

reservations of their own about working in a school with an

unfair or inconsistent system of discipline.

Many of the factors in school discipline described

above lay just below the surface in the Supreme Court cases

analyzed in this study: administrative discretion to take

disciplinary action; the procedures, process, and fairness

of punishment; the nature of the relationship and

interaction between student and disciplinarian; the need for

control and respect for authority counterbalanced with a

requirement to protect student rights and interests; and the

concern for the individual student concomitant with a
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concern for the student body. At the core of these cases

was the persistent question of administrative discretion,

its use or abuse in a particular situation. In an

unexpected moment a school incident can become a microcosm

of a criminal offense ending up in a trial: in the space of

a few minutes a principal witnesses or receives a report of

an incident (complaint); obtains information from the

student, teacher, or others who have knowledge (statement

and witness testimony); discusses the incident with the

student involved (arraignment, trial); reflects on the

student's previous record and the consequences assigned for

other similar incidents at school (case law); and makes a

decision (jury) about the action to be taken (sentence).

These Supreme Court cases illustrate the difficulty in

ferreting out consistent practices and guidelines that

provide an administrator with a blueprint for behavior.

What did emerge is how disparate the points of view could be

about the same behavior, and the differences which surfaced

in whether further controls should be imposed or rejected.

The views espoused often led to the sum and substance of how

much or how little schools should be regulated.
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Legalization and Politicization

Two contrasting philosophies emerged from these cases

which suggest different approaches to school governance.

From one perspective schools are a "marketplace of ideas," a

mirror of society at large. Since students are learning how

to live in a larger society, school practices and procedures

should parallel those in society. The Goss case best

represents this point of view, transposing a process used in

criminal law to the school setting. The model, referred to

as legalization,^®^ emphasizes protection of the

individual, participation by the student, and interchanges

between students and administrators. It is a more

democratic approach than the traditional authoritarian model

of school governance that characterized school

administration until the 1950s. In espousing "an

individualistic means of protecting rights,"'®^ the model

downplays allegiance to authority, in fact is suspicious of

authority as potentially arbitrary and leading to abuse.

In addition to the Goss decision, aspects of the Tinker

'®®See Yudof et al., supra note 46, at 365; Note, "Due
Process, Due Politics, and Due Respect: Three Models of
Legitimate School Governance," 94 Harv. L. Rev. 1106 (1981);
David L. Kirp, "Introduction: The Fourth R: Reading,
Writing, 'Rithmetic—and Rules," in School Davs. Rule Davs
(D. Kirp and D. Jensen, eds. 1986); D. Kirp, supra note 49.

381See D. Kirp, supra note 49.

^®^See Note, supra note 380, at 1110.
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and Wood rulings express this view. The Tinker ruling

stressed that the authority of administrators is not

absolute, and students* First Amendment rights need

protection by school officials. Procedures must be

implemented to protect students from possible mistakes or

arbitrary action by administrators. In Wood this protection

took the form of an increased standard of liability applied

to school administrators.

In Inaraham this legalization viewpoint surfaced in the

argument for Eighth Amendment protection of students from

cruel and unusual punishment: "if a punishment is so

barbaric and inhumane that it goes beyond the tolerance of

civilized society, its openness to public scrutiny should

have nothing to do with its constitutional validity.

This legalization approach to schools also arose in the

T.L.O. opinion, arguing for the stricter standard of

probable cause in searching students. Schools, as mini-

societies, have personnel acting in capacities similar to

police officers. Students need protection from this type of

authority, which they would normally receive outside of the

school environment.

The second model has been referred to as the political

model, or politicization.^ It is most clearly articulated

in certain aspects of the majority opinions in Inaraham.

^^^Inaraham. 430 U.S. at 690 (Stevens, J., dissenting).

384See Note, supra note 380; D. Kirp, supra note 49.
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T.L.O.. Fraser. and Hazelwood. The distinguishing

characteristic is its source of legitimacy in the political

forces at work in the community. The fact that the schools

are open to community inspection and that boards of

education are often elected by citizens, helps keep the

schools responsive to community demands. As noted in

Inaraham. "The openness of the public school and its

supervision by the community afford significant safeguards

. . . .

In this model the more traditional view of

administrative authority is emphasized, subject to controls

inherent in political and community processes. The

importance of rules and orderly conduct is stressed, as is

respect for the rights of others. The idea of due process,

stressed in Goss. is unnecessary in Inaraham because there

are other remedies in society, plus the cost of additional

procedures is too great to include them. The openness of

the schools helps satisfy that due process will actually be

at work. It is a shift from individualistic to communal

processes.®®® Discretion, according to Goss. should be

controlled with guasi-legal procedures: due process, the

stricter standard of probable cause in searches, and

substantial disruption in student speeches. In the

political model the control of discretion occurs through

®®®Inaraham. 430 U.S. at 670.

®®®Note, supra note 380, at 1110,
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openness, the legislative process, and common-law

safeguards. Most discretionary actions administrators

perform are visible to other students and the community.

Dissatisfaction can be handled more effectively, not by

imposing more protective procedures for students, but by

complaint to the board of education, and if necessary, the

election of different individuals to oversee the schools

more in line with the community will: "Inaraham thus

substitutes participation in community politics for

participation in individual hearings.

An intent would be presumptuous which would seek to

describe many of the principles found in these nine cases as

"settled indisputable law" or "unquestioned constitutional

rights." A school administrator becomes aware of, or

involved in, a student incident; indirectly or directly

he/she weighs and/or applies the appropriate constitutional

standards, state laws, district policies, and school rules

to the facts of the situation; proper due process procedures

are provided; and the administrator then decides on a

justifiable course of action in the situation. The unspoken

but implicit question a school official faces daily in

making these discretionary decisions can at some point

become a serious accountability question: How does one make

an informed decision based on discretion that is reviewable

by a court?

^®^Id. at 1115.
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Guidelines for Administrators

It is difficult, as stated at the outset of this

chapter, to be prescriptive about administrative behavior

that derives from such a wide range of concerns and actions.

Processes are involved that include listening,

investigating, interviewing, interacting, cross-examining,

weighing, punishing, and others which could be described.

The incidents dealt with can be as small as dress code

violations or misconduct in class, to the restriction of

certain written or spoken speech, the bodily search of a

student, or in certain instances the recommendation that a

student be expelled from school. Guidelines can be

formulated, as McCarthy and Cambron-McCabe have done, that

deal with discrete areas of student management, such as

school rules, searches, due process, and free speech. More

challenging is to establish guidelines that cover a

multitude of these situations. While there are threads of

similarities which cross issues and cases, the directives

which an administrator can follow are imprecise and

approximate.

In these students' rights decisions, the Supreme Court

has given the school administrator not only certain

principles to follow, but also certain clues as to what

issues will be important when a school matter becomes a

legal issue. These principles and clues serve as aids in
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informing an administrator's discretion. Beginning with

Tinker the Supreme Court became more closely involved in

school discipline. In Goss and Wood this more active role

continued. With the Inaraham decision the Court seemed to

pull back, leaving certain decisions to the discretion of

school officials, with indications for structuring some

discretionary actions. Although imprecise themselves, these

guides are often contained in the interpretation and

application of phrases such as these: "substantial

disruption," "informal give-and-take," "intentional

disregard for constitutional rights," "reasonableness

involves a twofold inquiry," "school-sponsored educational

program," and "legitimate pedagogical concerns." By

becoming knowledgeable of these clues from Supreme Court

decisions, an administrator can decrease the risk of legal

intervention in these discretionary decisions.

The guidelines below contain brief explanatory

information. It is important to keep in mind that courts of

law provide a legal interpretation of actions or procedures,

which is sometimes separate from the issue of educational

desirability. A court proceeds from a more intensive

analysis of interpreting laws to a less intensive scrutiny

in applying the law to factual situations. In reviewing the

discretionary acts of administrators, the Supreme Court, and

other courts as well, seemed to be heavily governed by these

factors:
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1. Disclosure, fair warning, or prior notice are
important aspects of court review, especially
involving the enforcement of rules or
standards which can be applied in a
discretionary manner.

In discretionary acts which could lead to punishment or

an abridgement of rights, it is important that students

clearly comprehend that the behavior engaged in could result

in disciplinary action. Often such information is contained

in school rules or district policies, though some acts are

viewed as inappropriate without prior guidelines. This was

confirmed in Wood when the Supreme Court pointed out that

the students knew they had violated a school rule in spiking

punch, regardless of whether the school rule corresponded to

state law. In T.L.O. the element of prior notice was

present in the suspicion of T.L.O.'s violating the school

rule of smoking. In Bethel. aside from the school's

disruptive conduct rule, the student's conversations with

teachers before delivering the speech put him on notice,

according to the Court, that he should reconsider making the

speech.

The importance of disclosure is highlighted in due

process guarantees for students. At the same time, if a

behavior is serious enough to threaten the safety of others,

this prior notice requirement can be set aside in the

interest of safety. Naturally in the judicial review of

such an incident, the failure to provide minimum due process

would have to be a matter substantiated by evidence on the
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part of the school.

2. Discretionary acts will be closely reviewed
in the context of currently applicable
constitutional, state, school district, and
individual school standards; judicial review
is particularly exacting in the
interpretation of standards; thus, rules or
procedures that are clear, concise, and in
accordance with any applicable laws, are more
likely to pass review by a court.

Beginning with a constitutional principle, such as

protection from unreasonable searches, courts feel more

qualified to examine the interpretation and application of a

federal, state, or local guideline. Sometimes new or novel

interpretations emerge, as occurred in the Tinker and Goss

cases when free speech and due process protections were

applied to the school, or in a recent Alabama case when an

appeals court applied the state's compulsory attendance law

to the expulsion of a student.'®® The interpretation of

state immunity from liability laws is another example of

courts applying state law to an administrative action in

determining whether a lawsuit for damages will proceed or be

dismissed. When courts see evidence that there are built-in

restraints, such as appeals procedures or policies on

searches, they are more likely to defer to administrative

judgment if the policies meet legal standards and have been

followed. The consistent enforcement of standards or

consistency in actions taken can weigh favorably for

'®®C.L.S. V. Hoover Board of Education. 594 So.2d 138
(Ala. Civ. App. 1991).
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schools. Although courts prefer to see rules and standards

in place as an aid in forewarning students, they do not like

to see enforcement so rigid that there is no effort to

individualize the particular situation. The Supreme Court

addressed specifically certain justifiable factors in the

Hazelwood case that helped explain the principal's hasty

decision to delete two complete pages from the school

newspaper. However, the Court could not accept in Goss that

even with a significant degree of disruption from groups of

students, suspensions should be carried out absent minimal

due process procedures.

3. Procedures set up in the disciplinary process
should allow for participation and
communication with students, involvement of
parents, and steps for administrative
appeals.

The courts consider one of their primary functions is

to protect the rights of the individual. Such a command has

two sides. On one hand, the student disciplined will

receive careful consideration by the court in examining his

or her understanding of a school rule, the procedures

available to the student to help ensure fair treatment, and

the punishment assigned in relation to the seriousness of

the offense. While participation does not guarantee

fairness, the courts view such opportunities as more likely

to lead to a just outcome.

In addition, a student as minor in the special

environment of the school summons certain protections by the
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court. As often illustrated in school law litigation, an

administrator, by the nature of his position and

responsibility, places considerable emphasis on the

enforcement of rules and the possible disruption behavior

can cause. In situations in which an administrator has

taken action based on a perception that substantial

disruption, or disruptive conduct, or behavior harmful to

others has occurred, the courts are likely to require a

higher standard of evidence that this was true than simply

the testimony of the administrator. On the other side of

protection, however, when there is evidence that student

behavior has had or could have had a harmful effect on

others or would seriously interfere with the educational

process, the courts are supportive of administrative

intervention.

4. The interaction between student and

administrator about a disciplinary matter
should include procedures characterized by
even-handedness and consideration of the
rights of all parties at each step.

The Supreme Court often alluded to a distinct

relationship between student and administrator in an

environment that is unique, warranting a different kind of

review than is given to a juvenile outside of the school

setting. In order for this consideration to occur, courts

must be convinced that actions taken by administrators are

in the best interests of students. Obviously, there will

not always be agreement about what is "in the best interest"
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of the student. In the legal arena, however, the processes

involved in dealing with a student become extremely

significant. Goss was the prototype case illustrating this.

Fairness in procedures includes the basic concepts

previously discussed involving aspects of due process:

notice to the student of the specific violation and action

to be taken; opportunity for the student to discuss or

disagree with the accusation; and an explanation of the

evidence substantiating the accusations, especially if there

is significant disagreement. The procedures for expulsion

are more elaborate than these. As demonstrated in previous

examples, courts can accept outcomes which, on the surface,

appear harsh, if the processes involved include protective

steps for the student. This was exemplified in the Inaraham

corporal punishment case and in a recent search case. In

Widener v. Frve^^^ certain precautionary steps were taken

by the school in conducting an intrusive search of a

student, though no evidence was obtained of any wrongdoing.

5. Administrators must provide facts or supply
specific evidence in a discipline situation
that the accusation or action taken toward a
student is justified;

In addition to interpreting the law, a primary role of

the courts in judging discretionary acts is to review and

weigh the evidence. Most often this involves the testimony,

statements, or depositions of witnesses, and the

389,Widener v. Frye. 809 F. Supp. 35 (S.D. Ohio 1992).
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presentation of factual information and evidence which

clarifies the student action, the administrator response,

and the procedures followed in that interaction. This

evidence could include student handbooks, discipline codes,

district-wide policies, and legislative statutes pertaining

to education. It is customarily the burden of the student

to prove the unreasonableness of a particular action taken.

However, as a constitutional right or interest is

implicated, the burden of proof shifts to the school system

or to the administrator to substantiate that there is a

compelling state interest which outweighs certain

protections. In such an instance courts consider the

context of the action and "the extent to which the intrusion

is confined to the 'legitimate public interest to be

served.'"^'" In this respect, what a court would expect to

find, in reviewing discretionary acts, is that the action of

an administrator was based on decisions supported by factual

evidence, and that those decisions serve the purposes of

education in a manner that is understandable and reasonable.

It is often at this point that a court must weigh the

different interests of the student and the school. This

balancing occurs in the next guideline as well.

6. The punishment of a student should comply
with standards of fairness in a substantive
sense. Punishment that is substantively fair
is characterized by impartiality,
consistency, and is commensurate with the

''°Hogan, supra note 117, at 86.
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offense committed, Rossow's term
"proportionality." Punishment that is unfair
appears arbitrary, inconsistent,
discriminatory, or heavy-handed.

Transposing Aman's and Mayton's legal point to an

educational setting, when an administrator interprets a

standard, such as the rule invoked in Eraser's speech,

provides facts, and establishes evidence of a violation, the

third step is to apply the law to the factual situation.''^

Courts are normally less intrusive in this particular area

of discipline, especially if certain procedures have been

followed and no rule or law conflicts with the decision.

Unless there appears to be no rational basis for the

punishment assigned, or unless the punishment itself seems

excessive in view of the offense and the circumstances

surrounding it, courts will usually support the action

taken. This emphasizes the usual theoretical position taken

by a reviewing court that courts determine primarily the

legality of a decision, avoiding the substitution of their

judgment in determining an outcome. Within certain

boundaries, courts allow more discretion in the consequences

assigned to a student than in the procedures or the

application of standards to the incident.

7. Central to all the steps above is the
foremost principle that administrative acts
involving discipline should be reasonable.
This includes the formulation and application
of rules, the probe of misconduct, and the
appropriation of consequences.

^'^Aman & Mayton, supra note 148, at 435-443.
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As Galligan affirmed, "The most important element in

discretion is the authority to settle upon reasons for a

decision . . .. Recapitulating some of the principles

of reasonableness described earlier, these factors would

include:

A. Operating in accordance with sound
educational purposes. Previous references to
these aspects have included, for example,
protecting the rights of all parties,
conforming to legitimate pedagogical
concerns, and preserving the safety and
security of others;

B. Taking into account any unigue factors
pertaining to the individual student or the
situation at hand. These would influence the
decision of assigning punishment and the
level of consequences meted out;

C. Validating the action taken with supportive
evidence; and

D. Disclosing reasons for the decision.

Inaraham cited the openness of the school to public

inspection. Galligan has asserted the importance of "open

processes of decision-making to external public

scrutiny."''^ The criteria against which reasons for a

decision are assessed, depend on the policies being

sought. The concept of discretion is often represented,

as it is in the definition offered earlier by Davis, as

having the authority to choose among several courses of

392Galligan, supra note 142, at 7.

^'^Id. at 6.

^'^Id. at 290-291.
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actions—the paradigm X, or Y, or Z. As Galligan stressed,

however, discretion also consists in selecting among

"different courses of actions for good reasons. Action

taken cannot be separated from the reasons for a particular

choice of X or Y, and thus the standards on which the

reasons are based. The selection of one course of action

over another further emphasizes "that discretion pertains

not just to final actions but also standards of decision-

making.

In society and certainly in schools there are

significant efforts to provide official norms for behavior,

"in the form of clear, specific, coherent, and rational

•rules . . . problem, as Allen stated, is that,

when we write rules to govern social interactions
.  . . the necessary simplicity of the rule clashes
with the complexity of human experience . . . .
As these cases come up we make modifications of
our rule, but human experience is too complex to
allow us to anticipate in advance all the
necessary exceptions, and if we tried to do so the
resultant rules would be too complex to be usable.
Thus, there is an ongoing process of rule and rule
modification (of various kinds) that allows for
amelioration of the simplistic rigor of rules in
the context of fact situations as they
develop.^'®

This clash between the "simplicity of rules and the

^'^Id. at 7.

39®Id.

^'^Ronald J. Allen, "Foreword; The Nature of
Discretion," 47 Law & Contemo. Probs. l, at 2 (1984).

^'®Id. at 3.
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complexity of human experience" emerges as attempts are made

to "articulate legal norms" through a variety of processes.

The norms arrived at are hopefully those most closely

reflective of the values society reveres. This articulation

and refinement, as Allen noted, occurs in case law through

the legal concept of precedent. In the legislative process

this modification of norms takes place through legislative

refinement or amendment. In the administrative process,

this distillation occurs through discretion, subject to

judicial review.'"

Earlier reference was made to two contrasting views of

school governance reflected in these and other cases, models

which have been labelled legalization and

politicization.^" Both of these models have relevance for

the school administrator. Serving in a position that is

regulated from many sources, in fact as a rule-devisor and

rule-enforcer, the school official continually confronts the

necessity of operating within appropriate legal boundaries.

Likewise, the need is evident for school administrators to

be responsive to community norms and values, and to

encourage participation and openness in decision making.

There is, however, a third type of model which perhaps

places more responsibility on the individual administrator

and his/her discretionary actions: it has been called the

'"Id.

^°°See supra note 380.
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professional model. In this approach the intuitive and

subjective nature of decision making is emphasized,

promoting informal rather than formal procedures in

student/administrator interactions.^"^ Cooperation rather

than competition is stressed, with discretionary decisions

allowing more opportunity for flexibility and choice.

Authority of position and professional expertise in trained

areas of judgment are integral elements, increasing rather

than lessening opportunities for discretionary judgment. As

Hoy and Miskel have indicated, a professional orientation is

characterized by competence through extensive training,

allegiance to professional norms which include "a service

ideal, objectivity, impersonality, and impartiality

. . . . The greater autonomy present in the

professional model is based on self-imposed control, relying

on extensive knowledge of one's area of expertise, one's

responsibilities, and an understanding of the standards

within which one must operate.

If, as this study suggests, the Supreme Court has

pulled back from its involvement in certain students' rights

and student discipline issues and is allowing greater

administrative discretion, this allows an increased emphasis

'^"^Handler, supra note 14, at 37.

^"^Wayne K. Hoy & Cecil G. Miskel, Educational
Administration; Theorv. Research, and Practice 150 (1987).

^"^Id.
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on the professional model of educational administration.

Such a model has implications for the training and selection

of school administrators. Professional expertise must

originate from an all-inclusive education program, careful

training, and valued experience in the field of education.

The professional administrator must be prepared to respond

to a control structure that imposes national, state, and

local standards. It is not likely that these standards will

lessen despite current trends toward site-based school

management. Nor does it seem evident that political

pressures from the community will diminish, with an emphasis

on school choice and increased accountability measures.

Professional administrators are capable of imposing on

themselves the restraints necessary to curb arbitrary action

and unfair decisions. Sensible discretionary decision

making is difficult to teach. The term "discretion," which

comes from the Latin word "discernere," means "to

distinguish between, to separate, to decide," from which we

get "discernment," meaning "judgment. In the term "to

exercise discretion," the implication from the etymology is

more than simply to exercise judgment. It is to employ

"good judgment, that is judgment which is purposive,

rational, fair, and based on reasons.

If, as Kirp has suggested, "the very best decisions

^°^Fletcher, supra note 12, at 270,

^"^Galligan, supra note 142, at 8.



186

.  . . rest on discretion, they cannot be decisions which

are willful, arbitrary, unaccountable, and closed to

analysis. Community and judicial acceptance of a

professional model are not likely to occur without putting

in place certain legal guarantees, guidelines which promote

fair decision making and designated protections for

individual students. These provide "a firmer protection

against arbitrariness"^®^ than a professional model or

political model can offer. Fletcher's statement summarizes

a merging of the models: "A correct account of decision-

making under the law would take into consideration both the

objective materials of the law as they influence and guide

the decision, and the subjective, creative contribution of

the decisionmaker.

Discretionary decisions involving students help define

a variety of values—society's, the school's, and certainly

the administrator's. The school administrator utilizing the

professional model, in contrast to the legal or political

models, can exercise responsible discretion which conforms

to legal boundaries and community scrutiny. They can apply

self-imposed principles which include openness, flexibility,

and accommodation, principles which instill understanding

and trust.

Kirp, "Introduction," supra note 380, at 6.

Kirp, supra note 49, at 139.

408t'Fletcher, supra note 12, at 274,
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Recommendations for Further Research

Discretion is not a common term in educational

administration or in educational law. It is an established

term in the study of public administration and in the study

of law, especially in administrative law and in the domain

referred to as "judicial discretion." Despite, and in fact

partly because of the regulated and bureaucratic aspects of

education, there is still a substantial segment of

administrative behavior in schools that is discretionary.

This discretionary behavior extends into many other areas

besides the disciplinary functions analyzed in this study.

Except for Handler's application of discretion to the

special education, multi-disciplinary meeting and Manley-

Casimir's brief analysis of discretionary justice applied to

student conduct and the classification of students for

instruction, the study of administrative discretion in

education is an uncharted course of research. Three areas

of investigation would seem worthwhile at this time.

One area includes further investigation into topics

which are similar to those undertaken in this study. For

example, the focus of this study has been Supreme Court

cases. School officials must be cognizant of more recent

decisions, such as those reviewed in the Appendix. This

would include cases in state, district, and appeals courts.

The purpose of such studies would be to further examine
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court review of discretionary acts to determine current

trends and to examine the manner in which these courts have

ruled relative to the principles laid down by the Supreme

Court. In addition, there is sufficient material to examine

more limited areas in the study of discretion, such as due

process procedures or suspension and expulsion cases.

In a second area, three recent developments in

education suggest new domains for the discretionary action

of school administrators. One is community-centered

education, which has two different branches. One area

involves freeing students from the school setting to become

more involved in educational opportunities that exist in the

community, including expanded vocational placements, as well

as increased service opportunities which are voluntary or in

some cases required. The other community-centered arena

involves the enlarged role of the school in community life,

such as before and after school daycare and adult classes in

the evenings. A third development is the influence of

technology on the schools. As computers and video recorders

become more common teaching aids, the role of teachers and

administrators is likely to change, as will many of the

educational processes. Discretionary powers will change as

these developments occur in the educational setting, and

there will be different constraints and limits on

discretionary authority. In legal challenges, new issues

will emerge in governing student behavior and in
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administering educational programs.

Involved in the applied matters of education, such as

those discussed above, are matters of theoretical interest.

Discretion as a concept in administrative behavior is yet to

be explored in the education setting. This study has

focused on administrative discretion in student discipline.

There are numerous discretionary duties administrators

perform related to other student concerns, to teacher

supervision, and to general leadership responsibilities in

the school. Legal principles which involved the structuring

and confining of this discretion continue to be developed in

court decisions. These areas are formative bases for

further research. For example, as the purposes of education

change to incorporate the trends of community-centered

education and technological advances, the judicial review of

these purposes will shape these endeavors. To the extent

that legal values interact with educational purposes, these

values will inform the processes of education. Regardless

of the new areas into which education extends, there will

continue to be an interplay of discretion with such concepts

as reasonableness, fairness, students* rights, and the use

or abuse of administrative authority. Research into these

subjects will help provide the professional administrator

with the knowledge to operate from the perspective of

informed discretion.
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Analyses of these nine Supreme Court cases might lead

one to believe that the high Court's decision resolves a

particular issue, that one needs only to discern the

principles involved in the judgment and appropriate

administrative procedures can be created or modified.

Examining these opinions of the Supreme Court can also lead

to the guestion of relevance: What do these issues

litigated in cases fifteen and twenty years ago have to do

with current issues in school discipline? Do the First,

Fourth, Eighth, and Fourteenth Amendment problems described

earlier still have relevance in schools at the present time?

Has the Supreme Court resolved some of these difficulties

for administrators and students so that there are no longer

significant points of opposition? Has the refinement which

the Court has effected in Bethel and Hazelwood on First

Amendment, in T.L.O. on search and seizure, in Carev on

liability, and in Inaraham on punishment left these issues

for schools to manage without the necessity of Court

involvement? On the contrary, despite a slight decrease in

school law litigation in the area of discipline, all of

these issues are currently being litigated actively in state

and federal courts. A review of selected current cases

demonstrates that the terminology used by the Supreme Court

in the cases previously analyzed, continues to reappear in

current cases.

In a recent non-disciplinary First Amendment case, a
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fifth grade student filed suit alleging violation of her

rights.^®' She sought an injunction because a teacher and

principal would not permit her to distribute a survey as

part of her class project. Because of certain religious

questions, school personnel found parts of the survey

objectionable. The court, noting that the rights of

students are not equal to those of adults in the school

setting, followed the reasoning in Hazelwood. The court

accepted the position of school personnel that, among other

concerns, the survey did not seem appropriate for some

students, and its distribution could be viewed as an

endorsement by the school. Reaffirming that these were

legitimate pedagogical concerns, the school officials'

actions were concluded to be reasonable and not violative of

the student's rights.

Two recent high school T-shirt cases reached different

conclusions in challenging First Amendment suppression by

school officials. In Oklahoma students filed suit and

sought a preliminary injunction when a superintendent and

principal prevented students from wearing a specially

designed T-shirt displaying a slogan from a Bacardi rum ad:

"The best of the night's adventures are reserved for people

with nothing planned. Disciplinary action was

^"'Ouran by and through Duran v. Nitsche. 780 F. Supp.
1048 (E.D. Pa. 1991).

^^°McIntire v. Bethel School. Independent School
District No. 3. 804 F. Supp. 1415 (W.D. Okla. 1992).
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threatened, including an arrest of possible protestors.

Some students were subsequently suspended. The district

court ruled that with a presumption of First Amendment

protection applicable to the T-shirt's slogan, the school

district's arguments did not carry a preponderance of the

evidence. A "reasonable person" standard employed by the

court concluded that most people would not infer the slogan

as an advertisement for alcohol. In contrast, the

suspension for one day of a Virginia middle school student

who wore a T-shirt with the phrase "Drugs Suck!" led to a

lawsuit, in conjunction with the ACLU.^^^ The student

filed a civil rights lawsuit claiming violation of First

Amendment and due process rights. The district court

acknowledged that the discussion between the father and the

principal, as well as proper notice to the student,

satisfied due process guarantees. Concerning the First

Amendment claim, the district court declared that it was

reasonable for the principal to maintain that the word

"suck" had sexual implications. Since such a word might be

objectionable to some students and teachers, the special

characteristics of the school allowed restriction on the use

of such a word.

The Inqraham corporal punishment case was decided over

fifteen years ago, when only two states had banned the use

^^%roussard v. School Board of the Citv of Norfolk. 801
F. Supp. 1526 (E.D. Va. 1992).
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Of corporal punishment in schools. Despite the fact that in

1991 twenty-one states had laws preventing its use,

litigation continues to reach the courts. A Kentucky third-

grader with bruises from three separate paddlings, filed

suit in district court under the Civil Rights Act, 42 U.S.C.

§ 1983, claiming violation of due process rights due to the

paddling. A social worker and a police investigator

labelled the punishment inflicted excessive, whereas the

Superintendent's investigation of the incident found the

punishment carried out was in accordance with school

procedures. The district court, in agreement with the

Inaraham decision, dismissed the suit stating that a

violation of state tort law does not necessarily rise to a

level of constitutional magnitude, and that the student's

injuries were not so severe as to shock the conscience.

However, a seven-year-old hyperactive student was spanked

over sixty times by a principal The principal was

convicted by a jury of simple assault, a decision upheld by

an appeals court. The principal's appeal hinged on the

wording of a Pennsylvania statute which allowed a lower

standard from "substantial pain" to "extreme pain" for

adults who supervise minors. He maintained that the mother

had signed the school's discipline form and that the state's

^^^Brown V. Johnson. 710 F. Supp. 183 (E.D. Ky. 1989).

^^^Commonwealth v. Douglass. 588 A.2d 53 (Pa. Super.
1991).
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wording of "extreme pain" was unconstitutionally vague. The

appeals court countered that the principal's paddling went

beyond "reasonable discipline," and that he should have

realized the corporal punishment inflicted was not in the

child's best interest and violated the law. The principal's

sentence of probation for twelve months, 150 hours of

community service, and a suspended jail sentence, assigned

by the lower court, stood unchanged.

More freguent than corporal punishment cases are those

challenging suspension or expulsion. The terminology

discussed in the previous chapters continues to surface in

these cases as well. Reminiscent of the troublesome

suspension statute in the Goss case which was overturned, an

Ohio school ran afoul of its own state statute in a

suspension case.^^^ The school district delayed enforcing

the suspension of a student for striking another student

until all appeals had run out in the school district and the

trial court. When the school year ended and the district

attempted to enforce the actual suspension the following

school year, an appeals court ruled that Ohio law clearly

stipulated that a suspension for an incident could not be

carried over into the next year. In a similar fashion, an

Alabama school ran up against the state's compulsory

^''^Kossman v. Conran. 572 NE.2d 728 (Ohio App. 1988).
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attendance law in an unusual way/^® A civil appeals court

overturned a lower court's decision to permanently expel a

thirteen-year-old student who brought a handgun and

ammunition to school. Citing the state's compulsory

attendance law that had not been adequately considered, the

court questioned whether the expulsion was reasonable in

proportion to the offense, the age of the student, and the

law requiring school attendance until the age of sixteen.

An Illinois law became entangled in the expulsion of two

students for fighting near school grounds on the way home

from school. A trial court enjoined the board of

education for expelling the students, though Illinois law

permitted expulsion for gross disobedience or misconduct,

whether the incident occurred at school or en route to and

from school. An appeals court, acknowledging the broad

discretion of school officials in discipline matters, ruled

the punishment too severe and an abuse of discretion.

With an increase in drug involvement of students in the

late 1980s and the presence of weapons at school, there has

been an increase in litigation challenging an

administrator's search of students. Court decisions in this

area still show evidence of disagreement. A New Jersey

case, where T.L.O. originated, involved an assistant

^^^C.L.S. V. Hoover Board of Education. 594 So.2d 138
(Ala. Civ. App. 1991).

^^^Robinson v. Oak Park and River Forest High School.
571 NE.2d 931 (111. App. 1st Dist. 1991).
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principal's search of a student's book bag and confiscation

of fifteen vials of cocaine, based on information received

from a guidance counselor Though the student denied

the bag was his, juvenile charges were filed. The court

ruled the evidence was obtained unconstitutionally and

should therefore be suppressed. A New Jersey Superior Court

reversed the lower court decision, declaring that the search

had satisfied the guidelines of reasonable suspicion: the

search was justified at the inception because of the

guidance counselor's information and the principal's

knowledge of a previous marijuana incident; the search was

reasonably related in scope to the situation creating the

search, because the principal did not proceed with a search

of the student's book bag until the suspicious behavior

occurred on the part of the student in denying the bag was

his. In a more intrusive search, an Ohio student, arousing

suspicion due to an odor of marijuana and physical symptoms

of dilated pupils and sluggishness, agreed to the search of

his bag and jacket. Finding no drugs, school officials

subsequently proceeded with a pat-down search and then asked

the student to disrobe to his shorts. The search produced

no evidence of drug use or possession, and the student sued

for violation of his Fourth Amendment rights. The district

court conducted an analysis parallel to the one above with

^^^State V. Moore. 603 A.2d 513 (N.J. Super. A.D. 1992).

^^^idener v. Frve. 809 F. Supp. 35 (S.D. Ohio 1992).
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these results: the smell and appearance of the student

provided school officials with reasonable grounds to suspect

a violation of school rules; concerning the search being

reasonably related in scope to the circumstances, the court

noted certain privacy steps taken by school officials in

carrying out the search. In view of this, the district

court granted summary judgment to the school.

Constitutional torts invoking discipline initiated

under 42 U.S.C. section 1983 have not been frequent cases,

but they continue to recur. Several recent cases, while not

following the same pattern as Wood and Carev. are

illustrative of the ongoing problems with discretion and a

school administrator's liability. As an example, a Texas

student sued the school board and an administrator to

recover damages for his suspension, for selling drugs at

school. In various appeals and hearings involving

school officials before the litigation was initiated, the

punishment was reduced from expulsion to a sixty-day to a

thirty-day suspension. The district court examined the due

process steps provided the student and found them

admissible. The court also reviewed the action in light of

a Texas statute involving grounds for removing a student

from his/her home campus, which applied to the student. The

court required that the district's rule be rationally

related to the wrongdoing from which the school district

419Salazar v. Lutv. 761 F. Supp. 45 (S.D. Tex. 1991).
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sought protection, that there be protections for a student

in enforcing such a rule, and that there be a standard of

substantial evidence applied in the school board's decision.

Finding the school's rule and the action taken reasonable,

the court denied damages to the student. Though not a civil

rights lawsuit, a recent case in Massachusetts involved the

injury of a special education student in a cafeteria

incident The student sued claiming his special

programming and the supervision in this incident were both

negligent. An appeals court upheld the dismissal of the

suit by a lower court, citing the Massachusetts Tort Claims

Act as exempting an employee who is exercising a

"discretionary function." School discipline and conduct

were referred to as exempt discretionary functions.

Two recent liability cases filed under the Civil Rights

Act have opposing views of liability and duty of care

questions. In a Pennsylvania case decided by the Third

Circuit, two female students filing under 42 U.S.C. 1983 and

1985 (2) against the school district and other school

personnel, alleged a violation of their civil rights due to

repeated incidents of sexual molestation in the bathroom and

darkroom of a graphic arts class by other male students.

The court of appeals accepted the school's argument that

^^°Bencie v. Citv of Maiden. 587 NE.2d 795 (Mass. App.
Ct. 1992) .

^^^D.R. V. Middle Bucks Area Voc. Tech. School. 972 F.2d
1364 (3rd Cir. 1992).
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compulsory attendance laws did not create a special

relationship of constitutional dimensions such that a duty

of care was implicated in protecting students from certain

actions of others. Finding no conspiracy on the part of

school personnel to deprive students of their rights and no

evidence of an inherently unsafe situation in the classroom,

the appeals court affirmed the lower court's finding of

immunity for and no claim against school officials. In

contrast, the Fifth Circuit reached a different conclusion

in a case involving a fourteen-year-old female student

molested by her teacher. The Fifth Circuit maintained

that compulsory attendance requirements did in fact

establish a special relationship between students and school

personnel of constitutional proportions, with an affirmative

constitutional duty on the part of school employees to

protect students form being deprived of their liberty

interest, implicated in an incident of sexual molestation.

Citing a previous 1990 ruling, the appeals court declared

that school officials had to substantiate that "reasonable

officials . . . could have believed . . . that their conduct

comported with established legal standards. The court

declared that, in addition, the student's substantive due

^^^Doe V. Tavlor Independent School District. 975 F.2d
137 (5th Cir. 1992).

^^^Id. at 139 (quoting Stonekina v. Bradford Area School
District. 882 F.2d 720, 726 (3rd Cir.) cert, denied 493 U.S.
1044 (1990)).
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process rights were violated in the incident.

These cases illustrate some of the concepts from the

earlier students' rights cases that are currently being

hammered out in the courts.
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