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ABSTRACT

The purpose of this research was to analyze the impact of legis~
lative review of administrative rules and regulations. It was found
that in the past state legislatures have not exercised much control over
the policies and procedures of state agencies. Rule review has been a
popular method implemented by several state legislatures in order to
increase their oversight of administrative activities.

The influence and scope of the rules and regulations promulgated
by state agencies are frequently no different from the laws passed by
the legislature and signed by the executives. In essence, this allows
the administrative agency to make substantive governmental policy
without public accountability. This scheme also reinforces legislatures'
apparent willingness to pass significant issues on to the administrative
agency.

Information gathered for this research came from several sources.
In developing a rule review/oversight model an analysis of the research
dealing with legislative oversight was used. State statutes and legis-
lative journals were evaluated in the discussion of the rule review
procedures found in American state legislatures. The investigation
into Tennessee's experiences with rule review were obtained through
interviews, taped recordings, transcripts of meetings, legislative

journals, legal journals and personal observations.
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This study is divided into five chapters. The first chapter lists
the factors which have been found to be important in legislative over-
sight programs. These factors include the environment external to the
legislature, the motivations of the individual legislator and the structure
of the rule review process. The second chapter is concerned with the
development of rule review in American state legislatures. It was found
that state legislatures differ greatly in their approaches to rule review.
In addition, it is seen that when state statutes are compared the anti-
cipated strength of Tennessee's procedure is one of the highest in the
nation.

The third chapter is an investigation of the passage and development
of rule review in Tennessee. It is believed that the legislature’'s move-
ment away from executive domination played a central role in the passage
of a strong rule review procedure. The controversial issue of "over-
regulation” by administrative agencies also provided enthusiastic consti-
tuent support for the procedure. Since its enactment rule review has
developed so that it has become a viable part of the legislative process
in Tennessee. The fourth chapter is concerned with the actual behavior
of the rule review committees in Tennessee. In this chapter it is dis-
cussed that rule review has had no noticeable impact on the number of
rule sections promulgated by state agencies. An examination of the
types of rules being rejected is also presented. Based on this examina-

tion it appears that the behavior of the review committees is directed



v
as much toward restricting business control over state agencies as it
is toward agencies over-regulating businesses.

The final chapter of this study highlights and summarizes the impact
of rule review. The basic idea presented in this chapter is that rule
review will increase the accountability of the administrative agency,
even if it occurs only through the anticipation of legislative analysis.

In turn, rule review should also increase legislative responsibility

by creating a system that requires legislative involvement in adminis-

trative rulemaking.
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CHAPTER I

PRESENTATION AND LITERATURE REVIEW

Introduction and Organization of the Study

This study is concerned with a relatively new procedure used in
legislative oversight of administration. The procedure is known as legis-
lative review of administrative rules and regulations. Rule review has
extended the legislature's legal ability and responsibility in overseeing
the behavior of bureaucracy. This is important because of the pervasive-
ness of the effects of administrative rules and regulations. A few samples
of what they govern include prices of utilities, health care standards,
environmental conditions, operation of state hospitals, colleges and
universities, accounting procedures, licensing professions, highway
conditions, penal systems and labor practices. Almost nothing in the
day to day operations of business in the public and private sectors
escapes the purview of administrative rules.

Changes in the complexity of our society have been the major
reason for our governments' willingness to increasingly rely on the
administrative agency for help. Out of necessity legislatures have had
to depend on the expertise of the agency official to solve specific pro-
blems. As Kenneth Culp Davis has said, a legislature ". . . is
ill-suited for handling masses of detail, or for applying to shifting and
continuing problems (sic) the ideas supplied by scientists or other

1



professional advisors. "}

The present tendency is for the legislature to present basic out-
lines for programs in the form of legislation. The substance of the program,
however, is delegated to the administrative agency. There are two basic
problems to this scheme. The first is that democratic theory requires
substantive governmental action to be publicly accountable. Since the
actions of administrative agencies are frequently based on value judgments,
then there should be a means for making these judgments responsive to
community values. The second problem arises from the legislative bodies'
unwillingness to make clear-cut policy decisions. Due to political con-
siderations legislatures have been known to pass on politically charged
issues to an administrative agency. Therefore, administrative agencies
are being forced to make political decisions (deciding among competing
interests).

Since there is little practicality in having the specialist adminis-
trator directly accountable to the public there needs to be some form of
indirect linkage between the agency and the public it serves. For many
vears judicial review has served this function. To a great extent, the
barriers of time, money and information have restricted this method only
to a select few. In terms of democratic principles, by giving legisla-

tures direct control over agency rules, "political" decision-making is

lKenneth Culp Davis, Administrative Law Text, Third Edition
(St. Paul: West Publishing Company, 1972), p. 13.




3

both deferred to and required of an elected representative body. Rule
review should strengthen administrative accountability to the legislature,
as well as make the legislature more responsible for the practices of
administrative agencies.

Chapter I shows how the literature has treated oversight in general
and rule review in more specific terms. Chapter II focuses on the history
of rule review and its applications in the American state legislatures.
Chapter III explains the controversies surrounding the implementation
of rule review in Tennessee. In Chapter IV there is an analysis of the
impact of rule review in Tennessee. The relationship between the pri-
vate sector, the administrative agencies, legislative staff and the legis-
lators is analyzed and reviewed. Chapter V consists of a summary and

conclusions to the study.

Oversight and the Legislature

Crane's detailed review of legislative activities indicates that
overseeing administration "is an important traditional legislative function. "2
Other reports also suggest that American legislatures in their pursuit of
oversight of the executive and the administrative agency have out per-

formed their counterparts worldwide.3 It appears, as Crane reports,

2Edgar Crane, legislative Review of Government Programs: Tools
for Accountability (New York: Praeger Publishers, 1977), pp. 2-3.

3Abdo I. Baaklini, Comparative Legislative Reforms and Innovations
(Albany: State University of New York, 1978), p. 5.
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that American legislatures have "an unequalled willingness to take on

the executive in direct conflict, which may reflect American faith that
truth will emerge from an adversary process and an American conviction
that a balance of powers is a requirement for good government. nd In

order to effect legislative oversight, American legislatures have employed
various techniques that would, if effective, develop a pattern of bureau-
cratic accountability. The best known technique, the legislative audit,
has been concerned with the financial aspects of agency activity. The
legislative power of the purse has been viewed as the "legislatures most
direct and ultimate tool for enforcing executive accountability. nS Tech-
niques other than the financial audit include rule review, program
evaluation, and sunset. When separated from the financial audit, program
evaluation is concerned with an analysis of the performance of the agency.
It measures the degree to which the agency reached its stated objective.
On occasion, program evaluation results in new legislation in order to
promote changes within the agency's policies and procedures. Sunset
provisions require agencies to periodically (generally every five years)
appear before legislative committees so that the agency can justify its
existence. The legislature is given the authority to either reinstate

the agency or to allow it to go out of existence.

4Crane, p. 3.

S1bid.,p. 7.
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Most of a legislature's oversight activity is carried out in com-
mittee hearings. However, less formal means of overseeing can occur.
For example, legislative letters, telephone calls, public speeches,
campaign promises, on-site visits, and private meetings can be very
effective means for conducting oversight. Even casual conversation
over cocktails at a reception can be used as a less formal and diplomatic
way to perform oversight. In reality, oversight can occur whenever an
agency official and a legislator or legislative staff member get together.

Unlike the other methods of oversight the primary concern of
legislators involved in rule review is that they have some control over
the body of law created by administrative agencies. This body of law
includes the rules and regulations promulgated by administrators so that
they are able to carry out legislative programs. Frequently these rules
are of such a nature in terms of content and effect that it is difficult to
distinguish them from statutes. In fact, the ability to make rules and
regulations are as Bernard Schwartz contends, "the most significant
power in the administrative armory. The authority of administrative
agencies to make rules and regulations having statutory effect is a power
of enormous consequence."® Therefore, legislative review of this rule-
making authority is an important aspect in the relationship between

legislatures and administration.

6Bernard Schwartz, "Legislative Control Over Administrative Rules
and Regulations, " New York University Law Review, 30 (1955), p. 1031.
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Currently, thirty-six states are practicing some form of legislative
review of administrative rules and regulations. The focus of this study
will be on the activities of the review committees across the states in
general and particularly in Tennessee. Since the review procedure in
Tennessee has been in effect for just over five years it is felt that the
practice has matured to the point that it is both possible and important
to analyze its impact. It is also hoped that this study of legislative
behavior in Tennessee will develop some general ideas about legislatures
and their relationship with the executive-administrative part of govern-

ment.

Qversight: As A Concept

Oversight is considered to be one of the most important operations
of a legislative sys’cem.7 It is indicative of the legislature's willingness
and ability to exercise its constitutional powers.8 A vigorous oversight
program establishes a direct link between a democratically elected body

(the legislature) and the professionally organized executive agency.

"Donald G. Herzberg and Alan Rosenthal, Strengthening the States:
Essays on Reform (Garden City, New Jersey: Doubleday and Company, 1971),
Preface; Malcolm Jewell and Samuel Patterson, The Legislative Process in
the United States (New York: Random House, 1973).

8Edwin L. Jackson and Alan J. Howard, Legislative Oversight (Athens,
Georgia: Institute of Government University of Georgia, 1976), Introduction;
United States Supreme Court cases, Dryer v. Illinois, 187 U.S. 71 (1902);
International Brotherhood v. Hanke, 339 U.S. 470 (1950). These cases
have established oversight as a legal and proper function of the legis-
lature.

I
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Only by closely reviewing agency activities can legislators make informed
decisions in regard to policy direction and program changes.

Before proceeding to a discussion of the research dealing with
legislative oversight and legislative review of rules and regulations it
is important to clarify the meaning and use of the term oversight.
Generally speaking, oversight is a multifaceted concept, therefore the
manner in which researchers define it affects what they discover about
it.9 The vocabulary used to describe oversight is long and varied.
One compiled list included the words scrutiny, review, control, command,
supervision, watchfulness, inspection and influence. 10 1n practice
oversight is a diversified process that has the potential to become a
part of almost any legislative action. In one respect it can be used to
check for dishonesty and waste in the execution of legislative programs.
It can also be used as a tool to stimulate bureaucratic production, to
discourage the cievelopment of an entrenched administrative routine, as
well as insure compliance with legislative intent.1l In more explicit
terms, oversight does not necessarily mean that the legislature is only

involved in the approval of programs, but the legislature can also have

9Morris Ogul, Congress Oversees the Bureaucracy (Pittsburgh, Pa.:
University of Pittsburgh Press, 1978), pp. 6-7.

101pid., p. 7.

11Alan Rosenthal, Legislative Performance in the States: Explorations

of Committee Behavior (New York: The Free Press, 1974), p. 11.
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a significant role in the continuous review of program performance.
Keefe has defined oversight as a technique that a legislature needs in
order "to keep the executive establishment responsive and accountable,
to promote rationality and efficiency in the formulation and administration
of public policy, to reap the party advantage, and to advance the causes
of individual legislators and interest groups. w12

Just how active are legislatures in their role of overseeing the
activities of the administrative agency? Even though oversight is con-
sidered to be a primary function of the legislature it has for the most
part not been utilized to any great extent. Many believe that legisla-
tures are not really interested in pursuing comprehensive oversight pro-
grams. It is felt that the predominant state of the art for the state legis-
latures is that they are trapped into a routine of allowing incremental
changes in agency programs. In addition, evidence indicates that
veteran legislators have little interest in receiving information that might
warrant an increase in their activities relating to agency programs. 13
Therefore, the sources of incremental changes in programs are almost
always the agencies themselves or some public or private group connected

with the agencies. It is believed that the part-time state legislatures

12William J. Keefe, "The Functions and Powers of the State Legis-
lature, " Alexander Heard, editor. State Legislatures in American Politics
(Englewood Cliffs, New Jersey: Prentice Hall Inc., 1966), p. 45.

13Crane, p. 13.

-
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are seldom involved in any indepth analysis of the needs of agencies
and the people they serve.

Administrative agencies have traditionally sought out the chief
executive instead of the legislature for support in the growth of their
programs. Evidence indicates that the governor's approval is more readily
sought than the legislature's when agencies wish to expand beyond what
is expected.14 Ironically, this same scenario holds true for legislatures
which generally do not have time, staff support, auditing services and
other helpful informational resources. Similar to administrative agencies,
state legislatures frequently must rely on executive opinion before they
can effect oversight. 15 Eventually, legislators in these various states
will have to decide whether or not this type of relationship with the
executive branch is desirable. This in part may explain the recent move-
ment toward modernizing several of the legislatures across the states.

In summary, oversight is a broadly based idea that the legislature
have some control over the policies and programs of the state government.
Oversight may be a single event which receives an enormous amount of

publicity or a long tedious process that receives none at all. A few

14Ira Sharkansky, "Agency Requests, Gubernatorial Support and
Budget Success in State Legislatures, " American Political Science Review,
52 (1968), p. 1221.

15Gitizens Conference of State Legislatures, State Legislatures:
An Evaluation of Their Effectiveness (New York: Praeger Publishers, 1971),

p. 210.
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legislatures are actively engaged in oversight; other legislatures may
not be. In some cases oversight has been carried to the extent that
legislators are being accused of usurping administrative authority. 16
In others, administrative actions are never questioned by the legislators.
For the purposes of this study oversight will be defined as the
actions that the legislature takes either collectively or individually in
order to oversee the implementation of legislative policy or change on-
going programs. Oversight when defined in this manner spans the politics
(formulation of legislative policy) administration (management of programs)
continuum. This broad definition of oversight is consistent with the
nature of the primary focus of this study--rule review. Rule review occurs
during both the formulation (approval of the rules) and management periods
(suspension of the rules). The following discussion is concerned with

the primary factors that affect the extent of legislative oversight.

Oversight: Environment, Legislators and Structure

Three elements seem to promote oversight. First, oversight seems
to arise from the events/circumstances within the environment which
affect the day to day operations of the legislature. Two of the most
important environmental determinants of oversight in the states are the
prevailing relations between the legislative and executive branch and

the extent to which constituents complain about the actions of

16Ralph Craft, Profiles of Oversight in Five States (New Brunswick,
New Jersey: Eagleton Institute of Politics, October 1977), p. 13.
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administrative agencies. Secondly, the motivations, abilities and the
subsequent willingness of the individual legislator to become involved
in oversight tends to be an important predictor of oversight behavior.
For example, legislators may be motivated by the sense of accomplish-
ment they receive when they look into the affairs of state agencies.
On the other hand, it is widely suspected that many legislators become
highly motivated only when they view their efforts as being beneficial
to their reelection possibilities. 17

The final element deals with structural constraints which every
legislature must confront. The development of the committee systems,
legal restrictions and staff support all play a role in the determination
of the extent to which a legislature will be involved in oversight. Figure 1
illustrates how these three components interact in order to show a legis-

lature's involvement in rule review.

Environment: Executive Relations and Constituent Demands. His-

torically there are disagreements between the executive and legislative
branches. Frequently, this relationship has developed into an adversary
one. When this occurs, it is believed that oversight activities become

more intense.18 Basically, the predominant constitutional differences

17 pavid Mayhew, Congress: The Electoral Connection (New Haven:
Yale University Press, 1977.

18Seymour Scher, "Congressional Committee Members as Independent
Agency Overseers; A Case Study, " American Political Science Review,
54 (1960), p. 919,
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Figure 1. A Review of the Oversight Literature: A Model of Three Major
Components Which Have Been Found to Have a Significant Impact on
Legislative Use of Oversight/Rule Review
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between the executive and legislative branches are responsible for the
development of this potentially adversary relationship. 19 Controversy
between the two branches generally revolves around contradictory inter-
pretations of legislative programs. Therefore, on occasion oversight
may result from legislative distress over the manner in which the
executive has strayed from legislative intentions. This legislative dis-
tress may be a product of modern times. As one observer has pointed
out ". . . legislative intent was what judges and administrators said
it was. State legislatures were assumed to be so passive as not to know
their own intent. w20
It is not unusual to find legislators spending a great deal of time
attempting to satisfy the demands of their constituents. It is believed
that improvement in legislative oversight will enhance the legislator's
ability to be better informed and responsive toward these demands. In
essence, the legislator serves as an ombudsman for his constituents.
The service that legislators are most likely to provide in respect to
oversight will be one that is directed toward selective administrative

activities which are the most salient within their districts. The recent

growth in state agencies' money, personnel and regulations has caused

19Iohn D. Lees, "Legislatures and Oversight: A Review Article
on @ Neglected Area of Research, " Legislative Studies Quarterly, 2 (1976),
p. 197.

20Crane, p. 72.
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21 When these public reactions are trans-

increasing public reactions.
mitted to the legislators one assumption is that they will begin to use
as well as develop the practice of oversight in their respective legisla-
tive bodies. Transcripts, which were recorded during a legislative meeting
immediately following the enactment of rule review in Tennessee, tend
to support this claim. In general, legislators stated that they supported
rule review because they received numerous complaints from constituents
about the seemingly arbitrary rules and regulations of state agencies.22
How would the implementation of a legislative rule review procedure
influence legislative-executive relations ? Traditionally, administrative
agencies have been considered to be arms of the executive. The rule-
making authority of these agencies is a power of enormous consequence
that has been jealously guarded by administrators. As a result, many
administrators feel that legislative review of their rules and regulations
is an encroachment of their power. These same administrators do not

approve of having the layman (legislator) "looking over their shoulder"

whenever they decide to make a change in program policy.

21Edwin L. Jackson and Alan J. Howard, Legislative Oversight (Athens,
Georgia: Legislative Research Series, Institute of Government, University
of Georgia, 1976), pp. 4-5.

22Legisla’cive Panel on the Suspension of State Agency Rules and
Regulations, Transcripts in the Tennessee General Assembly Library (
Nashville: June 1975).

23Interview, Bill Bates, Director Administrative Procedures Division
of the office of the Secretary of State, May 16, 1980.

O
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Rule review is also an oversight procedure that requires both legis-
lative and admirﬁstrative participation. Administrators should become
aware of what Lyons and Thomas have called "political accountability. w24
In short, this means that administrative expertise must be coupled with
an awareness of how administrative practice will be perceived by legis-
lators, who are operating in a political environment. Therefore, adminis-
trators must be responsive to community values that are not explicitly
defined in the law. Although the separation of powers provision of state
constitutions implies that there is a dichotomy between administrative-
management and legislative-enactment the concept of accountability
defies this distinction. In an historical context events indicate that both
agencies and legislatures are on occasion held responsible for the
activities of government,

Legislative oversight has also been viewed as a way that a legis-
lature can become independent from the executive branch.25 An assump-
tion is that a thrust toward independence by the legislature is likely to
create a more equally balanced relationship between the two branches

of government. If a legislature accepts an active role in rule review

24William Lyons and lLarry W, Thomas, Legislative Oversight: A
Three State Study (Knoxville: Bureau of Public Administration, University
of Tennessee, 1978), p. 7.

251ee S. Greene, David H. Grubbs, Victor G. Hobday, Government
in Tennessee, Third Edition (Knoxville: The University of Tennessee

Press, 1975), p. 102.
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then it is expected that the legality of the concept of "legislative intent, "

which administration is required to follow, will be more firmly established. 26

As a consequence, executive, as well as, judicial responsibilities in

the governance of agency programs will become less flexible. Frequently,
the vagueness of legislative intent allows the other branches of govern-
ment to assume quasi-legislative duties.

The ability of the legislature to manage constituent complaints
about agency rules and regulations may be the most important factor in
stimulating the legislature's desire for independent action. In fact,
evidence indicates that the need to be able to satisfy these complaints
was a major factor in the enactment of an extensive review procedure
in Tennessee.?27

In conclusion, both executive-legislative relations and constituent
service have been shown to be crucial factors in the legislative move-
ment toward oversight and rule review. The next part of the model, the
legislators themselves, indicates the manner in which these environmental
determinants affect the legislators. In this discussion it will also be
seen that other factors may be necessary in order to motivate the legis-

lators to become involved in rule review.

Legislators. The second major component of the model of legislative

zscrane, p. 72,

271egislative Panel (1975).
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rule review is the legislators themselves. Specific attention is given

to whether or not certain attitudes and orientations of individual legis-
lators have an affect on oversight behavior.28 In addition, observations
do show that oversight is influenced by legislators' willingness to
continue to serve in the legislature. High legislative turnover, as a
whole and on committees, has been cited as being detrimental to a strong
legislature and a productive oversight program.29 Improvements such as
higher salaries, better facilities and longer terms do tend to curb turn-
over rates that average as high as 50 percent per term in some states.?’0
As a result of high turnover, the expertise of the legislator appears to
be more a function of external occupation instead of committee assign-
ment and legislative experience. 31 At present no study has tried to link
occupational groups or educational background with willingness to conduct
oversight.

As recently as 1974 three-fourths of over six-hundred legislators

surveyed in six states perceived their performance in oversight as being

28Duane Lockhard, "The State Legislator," in Alexander Heard, editor.
State Legislatures in American Politics (Englewood Cliffs, New Jersey:
Prentice Hall Inc., 1966), p. 100.

2QAIan Rosenthal, "Legislative Tumover in the States, " State Govern-
ment, 47 (1974), pp. 148-152,

301bid., p. 149.

31Rosenthal, Legislative Performance, p. 168.
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less than adequate.32 There is some indication that these attitudes are
based on a historically low priority assigned to oversight, especially
when it is compared to either lawmaking or constituency service. 33
With little time and even less support, due to lack of staff and agency
cooperation, it should not be unusual to find legislators avoiding this
awesome responsibility.

The incentive for a legislator to become involved in oversight may
be small or large. As Rosenthal indicates one of the strongest factors
affecting committee performance in oversight is the individual's sense
of control over the affairs of administrative agencies. 34 Rosenthal
suggests that there are parallels between legislators' ability to make
meaningful changes in agency activities and their continued support
for oversight., Mayhew furthers this logic in his observation of Congress-
ional behavior. He feels that if legislators are capable of effectively
criticizing the executive and the administration's opinions then legislators
are rewarded and receive a direct payment for their services to their
constituents.?’5 The "direct payment" to which Mayhew is referring is
electoral success. According to Mayhew the most apparent reason legis-

lators act the way they do is in order for them to get reelected. In fact,

321pid., p. 104.
33Crane, p. 81.

34Rosentha1, Legislative Performance, p. 104.

35

Mayhew, p. 106.
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the extent of a legislator's involvement in oversight may be a product
of an interplay between claiming credit and taking a position, which are
both essential elements to a reelection bid. 3

Several years prior to Mayhew, Buchanan found that this was the
case in the California legislature. Although Buchanan did not specifically
mention oversight, he reported that "critical policy decisions . . . were
made in order to satisfy the demands of the persons or institutions that
most directly affected the ability of members to gain and hold their seats. n37
This brings up an important point: do the legislators representing safe
electoral districts act differently in regard to oversight than do those
legislators who are unsure of their reelection? In Craft's analysis of
the Georgia legislature he found that one of the elements of those legis-
lators likely to lead in oversight was that they lacked electoral competi-
tion in their home districts.38 On the other hand, in Mayhew's Congressional
study he saw "marginal” legislators acting more like delegates in search
of oversight issues.39 Mayhew noted the close elections of both

Senators Magnuson and McCarthy as the source of their oversight activities

361phid., p. 111.

37Willi‘am Buchanan, lLegislative Partisanship: The Deviant Case of
California (Los Angeles: University of California Press, 1963), p. 150.

38craft, pp. 5-6.

39Mayhew, p. 32.
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in consumer affairs and communism, respectively. Although at first
glance these reports may appear to contradict one another, in reality

they tend to reflect the nature of oversight activities in the states.

State legislators who become involved in questioning administrative
practices may tend to discover that the administration is willing to wage
a campaign against them. In Congress, however, legislators tend to
have a much broader power (campaign resources) base in terms of partisan
support and political organization. Therefore, they may be more willing
to confront the executive with oversight activities.

To a great extent the legislators initial perspective about rule
review and then the support they receive for engaging in oversight will
determine their willingness to continue to participate in it. Frequently,
the legislator's perspective will be determined by the complexity of the
issue involved. According to Scher, the more complex the issue the less
likely it will be reviewed . 40 Legislators may also believe that their
duty is to remain loyal to the executive's appointed agency officials.

If this is the case then it would not be likely for them to engage in
reviewing rules that may be considered to be a breach of this loyalty.
As discussed earlier, the behavior of legislators in oversight may be
directly related to their electoral expectations. Legislators will avoid

the type of review that may provoke reprisals during reelection.41

40Seymour Scher, "Conditions for Legislative Control, " Journal of
Politics, 25 (1963), p. 531.

4l8cher, p. 536.
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On the other hand, legislators may seek to be active in rule review be-
cause they may feel that to do so will contribute to their electoral success.
It would be easy to understand that in certain cases that the evaluation
and suspension of state regulations (strip mining, tax exemptions, or
special permits and licenses) may aid legislators in their ability to receive
financial contributions and other resources which are essential to a
successful campaign.

In conclusion this discussion has focused primarily on individual
as opposed to collective behavior of legislators. The following discussion
is concemed with those factors within the structure of the legislature
that will stimulate collective behavior. Collective action is viewed
as being necessary if rule review is to become a viable part of the legis-
lative process.

Structure. The third component of the rule review model is the
structural setting in which the review process takes place. Structure
includes both committee design and the resources which will spur the
movement toward a permanent and well developed rule review process.
Despite the seeming importance of oversight/rule review, present
experience in state legislatures reveals serious operating limitations.
According to Crane, the majority of state legislatures are limited in their
review capacity because they do not have the resources needed to conduct

meaningful oversigh'c.42 It is characteristic of state legislatures to be

42
Crane, p. 81.
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limited by legal restrictions such as the length of the legislative session
or a three-fourths vote to override an executive veto.

Ogul believes that the most important factor in regard to strength-
ening an oversight program can be found in the legislator's willingness
to become involved. 43 Rosenthal supplements Ogul's findings by
asserting that legislative willingness can be encouraged by the creation
of a professional committee system that has both capacity and power.44

It is suspected that state legislative committees are often restrained
by partisanship, legislative leadership and executive dominance. In
partial support of this idea, Jewell and Patterson believe that, "the
committee system is the main line of defense relied on by Congressmen
and state legislators to halt the twentieth century trend that threatens
to turn legislative bodies into rubber stamps for the executive branch. nd5
In their survey of state legislators in the fifty states, Uslaner and Weber
shed new light on the importance of committees. In their research they
found that when committees were compared with party caucuses, political
parties, committee chairmen and other legislative leaders, they were

by far the most dominant decision loci within state legislatures.46

43Ogul, p. 55. 44Rosenthal, Legislative Performance, p. 65.

45Malcolm Jewell and Samuel Patterson, The legislative Process
in the United States (New York: Random House, 1973) 2nd Edition, pp. 218-
219.

46]:':ric Uslaner and Ronald E. Weber, Patterns of Decision-Making
in State Legislatures (New York: Praeger Publishers, 1977), pp. 74-75.
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In addition to the necessity of committee involvement in oversight,
Gawthrop reports that one of the reasons for legislative inactivity is
that the executive branch has control over administrative information.
Gawthrop believes that weaknesses in legislative review of government
programs can be attributed to the wider range of analytic capabilities
possessed by the executive bra.nch.47 He continues by explaining that
oversight programs can be designed to bring the scale of legislative

and executive branches back into balamce.48

The most frequently men-
tioned plan that can be used to increase legislative independence from
the executive is to provide the legislature and its committees with
adequate staff 49 It has also been shown that increasing staff will
likely result in a great deal of improvement in committee performance
in oversight.SO Charles Press, however, expresses concern over this

emphasis on staffing. He fears that an expert committee staff would

eventually form an alliance with the staffs in the administrative agencies.

47 1ouis C. Gawthrop, "State Legislatures and Program Performance
Review: Some Policy Implications, " Susan Welch and John G. Peters,
editors, Legislative Reform and Public Policy (New York: Praeger
Publishers, 1977), p. 144.

48Ibid., p. 145. 49]ewe11 and Patterson, p. 250.

S0alan Rosenthal, "Consequences of Legislative Staffing," (Milwaukee:
Yearbook National Conference of State Legislative Leaders, 1969), p. 15.
Also see Arthur Bolton, "Expanding Powers of the State Legislature," in
Leroy Rieselbach, editor, Legislative Reform (Lexington, Massachusetts:
Lexington Books, 1970).
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As a result staff information may not always be the type that warrants
oversight activity. 51

Bibby in his study of Congress found evidence which suggests the
actions of the committee leader, the use of subcommittees and the
recruitment pattern used in committee assignment can be as important

as staff to an oversight committee. 52

In essence, Bibby believes that
the committee leader must perceive oversight as an important function
of his/her committee. The leader must also be willing to delegate autho-
rity to a subcommittee and in addition the committee members should

be serving on the committee willingly. Under these conditions Bibby
feels that oversight will become a strong legislative function.

The most comprehensive analysis of committee performance in a
state legislature was conducted by Rosenthal in 1977. In his study
Rosenthal measured the significance of several factors which may have
an impact on committee performance. In order to assess these factors
he used variations in performance among the committees in the New Jer-

sey Legislature. In this analysis he found that committee effort and

member's characteristics have the greatest impact on a committee's

51Charles Press, "Second Thoughts on Strengthening State Legis-
latures, " Publius, 4 (1970), p. 121.

52Iohn F. Bibby, "Committee Characteristics and Legislative Over-
sight of Administration, " Midwest Journal of Politics, 1 (1966), pp. 80,
82-83, 90, 97-98.
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performance in oversight.53 The variables which were used to indicate

effort included a sense of control (the legislators felt that their efforts
had some impact on administrative behavior) and the willingness to con-
trol the administrative agency. Unfortunately, these variables tend to
muddle the distinction between effort and performance. It is neither

surprising nor profound to discover that those who try harder will do

better. Another shortcoming of this study is the inherent problem of
measuring committee performance in a single legislature.

In contrast, Craft°4 and Fenno®® have argued the most successful
way to approach oversight is through the appropriations process. Due
to the importance of budgets, committees involved in fiscal review have
a definite advantage in becoming more occupied with oversight activities.
On the other hand, the importance of Rosenthal's work is to know that
committee capacity items such as the division of labor, the amount of
staff, time and facilities will increase the committee's chances for a

better performance in oversight. 56

The Findings: An Overview of State Legislative Performance in Oversight

A few researchers have attempted to evaluate legislative perfor-

mance in oversight. From an overall perspective, the major problem

5'?’Rosenthal, Legislative Performance, p. 104. 54Craft, p. L.

55Richard Fenno, The Power of the Purse (Boston: Little and Brown,
1966).

56Rosenthal, Legislative Performance, pp. 49-53.
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has been that the definitions of adequate oversight used in this research
have differed. For example, in 1971 the Citizéns Conference of State
Legislatures reported, in its survey of legislators, that California was
the only state to have a structure capable of performing oversight.57

By 1977, Edgar Crane saw Florida as being the only state to fully utilize
its committee system for review.58 Crane also classified only seven

other states, which use varying o{rersight strategies, as having "intensive"
program review. 59 california was not given this recognition.

It also appears that adequate performance in oversight by a legis-
lature may be a function of the occupation of the person being surveyed.
For instance, in 1967, four hundred administrators out of nine-hundred
surveyed were making claims that the legislatures had more control in
the maintenance of their programs than the executives in their respective

60

states. Wright felt that these attitudes reflected a mistaken notion

in respect to the legislative role in oversight. An excerpt from this

57Iohn Burns, The Sometime Governments (New York: Bantam Books,
Inc., 1971), p. 127.

58Crane, p. 35.

591bid. . P. 175. The states Crane lists are New York, New Jersey,
Illinois, Michigan, Massachusetts, Connecticut, and Virginia.

60pell s. Wright, "Executive Leadership in State Administration, "
Midwest Journal of Political Science, 11 (1967), p. 5.




study reads:

Legislative interim committees of a research nature plus the

very real possibility of a continuous legislative oversight

by one or a few important legislators may be occurring to

such an extent that our results accurately reflect a continuous

rather than a discontinuous legislative control of state adminis~

trators. 61

Several differences between the executive establishment and the
legislature may also account for the opinions of administrators. Con-
trary to their experiences with the executive branch, administrators find
it to be extremely difficult to identify a single person with the power
to make final decisions. A characteristic of the legislature is that
decision-making is scattered. Compounding their problems with legis-
latures, administrators also find that the rules and procedures used in
the legislature are cumbersome and very complex. Generally speaking,
the degree of professionalism and the informational resources of the

62 When answering

legislature are far below the executive's standards.
to the legislature, administrators frequently discover that they are being
subjected to pressures generated by partisanship and interest groups.
Under any one of these circumstances it would not be surprising to find
that bureaucrats would prefer less legislative control.

Ira Sharkansky found some evidence of this in his survey of admin-

istrators in nineteen states. An overwhelming majority of these

62

6l1pid., p. 20. Keefe, pp. 61-62.
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administrators indicated that their agencies would be much better off
with less legislative involvement. %3 It appears that bureaucracy is
more successful with proposed appropriations if they rely on the gover-
nor's support and if they are able to focus legislative attention toward

incremental increases in their budgets. 64

Rule Review: Its Impact on Legislative Performance in Oversight

As discussed earlier, it was seen that there are five formal pro-
cedures that a legislature can use to conduct oversight. They are pro-
gram evaluation, performance audit, efficiency audit, sunset legislation
and review of administrative rules and regulations. According to Lyons
and Thomas, sunset and rule review are the two procedures which are
probably most responsible for recent increases in oversight activity. 65
In addition, this same study noted that there is less emphasis .on the
traditional oversight procedures of program audit and evaluation. Through
the use of surveys it was found that within the states of Florida, Tennessee
and Missouri the use of sunset and rule review procedures have made

66 Lyons and Thomas

legislators more willing to participate in oversight.
also indicate that it is important to distinguish these new mechanisms

from the old. They emphasize that rule review is a new activity that

63keefe, pp. 6-162. 64sharkansky, p. 1226.

65Lyons and Thomas, p. 101. 66Ibid., p. 107.
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specifically calls for continuous legislative participation in oversight. 67

Another important aspect of rule review is its potential ability to
curb the growth of agency rules and regulations. Traditionally legislatures
have placed little restriction on agencies' rulemaking powers, the pro-
ponents of rule review claim that if the legislature had more control then
fewer rules would be written. Several states now have a situation where
the body of law that contains rules and regulations is either nearly equal
to or exceeds the statutory law. 68 1n recent years, the federal government
has been subjected to similiar experiences. For example, in 1974 sixty-
seven federal agencies, departments and bureaus having rulemaking
authority adopted 7,496 new or amended regulations, while Congress
during that same year enacted 404 public laws, a ratio of 18 to 1. 69

In the article, "Overruling the Rulemakers," Pierce noted that
legislative rule review would emefge to become the "People's protectors

against a modern threat--haughty bureaucracies. n70 In Florida, Pierce

67Ibid., p. 93.

68Repor‘t of the National Conference on State Legislatures (Lexington,
Kentucky: National Conference on State Legislatures, 1978), p. 7.

69Representative Elliot Levitas, Democrat, Georgia, in a speech
sponsored by the American Bar Association, Seminar on Congressional
Oversight of Agency Decision-Making (December, 1976). (Personal copy-
Bill Bates, Administrative Procedures Division).

70Ned R. Pierce, "Overruling the Rulemakers," National Civic Review,
65 (1976), p. 376.
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found that there is a great deal of concern among legislators that state
agencies are exceeding their statutory authority. He explained that there
had been instances in which agencies issued regulations that were verbatim
copies of bills that legislatures had considered and refused to pass.71
According to Pierce, rule review is not only an effective way to curb the
bureaucrat's willingness to go beyond legislative authority, but rule
review can also decrease bureaucratic mistakes. In order to test this
he found that 79 percent of the rules promulgated during 1975 by Florida's
state agencies had some form of technical error. Six percent of these
same rules were viewed by the review committee members as exceeding

72 By 1976, the second year of committee rule

their statutory authority.
review in Florida, the technical errors had decreased 19 percent and no
rules were viewed as going beyond the parameters established by the
legislature.73 It appears as though the 19 percent decrease in errors
may reflect a more cautious attitude on the part of agency rulemakers as
a result of oversight in the evaluation of agency rules. The importance
of the Pierce article is that rule review may not only have an effect on

curbing the growth of rules but the procedure may also increase the quality

of the language used in drafting the rules.

71Ibid. 72Pierce, p. 377.

731bid., p. 378.
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Conclusions

In this chapter the issue of administrative accountability was
discussed. It was seen that out of necessity administrative agencies
are making political decisions. The responsibility for these decisions
is not clearly defined. Democratic principles imply that mechanisms for
governmental accountability be established. Legislative oversight is one
way of strengthening administrative accountability.

There are various mechanisms and means for implementing oversight.
One of the more contemporary mechanisms, rule review, was seen as
being important in terms of its impact on the promulgated rules of adminis-
trative agencies. These rules, in effect, are the bodies of law which
the agencies use to operate. Rule review is also an oversight procedure
that requires legislative participation in administrative practices. Its
use will make administrators more accountable to the legislature and
the legislature more responsible for the actions of the administrators.

It is believed that the extent of the use of rule review may be
influenced by the three components presented in the oversight/rule review
model. Initially, constituent complaints about administrative procedure
and/or the development of an adversary relationship between the executive
and legislative branches will generate a movement toward oversight
of administrative rules and regulations. In order to supplement this
movement it is felt that legislators need to be reinforced for their activities

in rule review. A sense of accomplishment and/or increasing reelection
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probabilities were seen as two incentives that would provide this rein-
forcement. The structure of the rule review procedure is also an important
component in the detefmination of rule review's impact. A viable committee
system is seen as the critical element of this structural component.
Strong rule review procedures should be products of committees that
have adequate staff and broad legal authority to act on administrative
rules. Due to this study's emphasis on the implementation and the actual
behavior of Tennessee's review procedure this model will not be applied.
It should be kept in mind that in latter chapters continuous reference
will be given to the executive-legislative relationship, constituent demands
and the structural components of rule review procedures. The willingness
of legislators to participate in oversight has not been examined.

The research dealing with legislative performance in oversight
was also reviewed. It was seen that adequate oversight is defined in
many different ways. In reviewing the opinions of administrators and
legislators it was seen that they tend to possess contradictory views
in regard to state legislatures' performance in oversight. Administrators
argue that there is a great deal if not too much legislative oversight.
On the other hand, legislators feel that they are ineffective when it comes
to controlling agencies' activities. Finally, in this chapter it was
indicated that the rule review process is beginning to have an impact
on legislative performance in oversight. It was discussed that rule review
could be an effective check on administrators' willingness to exceed

the authority delegated to them by the legislature.

I
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The second chapter will trace the development of rule review in

American state legislatures. In addition, there will be an analysis of

the laws in the thirty~-six states which now have a rule review procedure.
A comparison of these laws will give some indication as to which legis-

latures have greater potential to oversee state agency rulemaking.




CHAPTER II

RULE REVIEW IN AMERICAN STATE LEGISIATURES

Since the New Deal and particularly in the years beginning in the
mid 1960's, state and national administrative agencies have become more ,
active in rulemaking. The passage of a uniform method for adopting
rules and the periodic publication of them has solidified the argument
that agency rules and regulations have the force and effect of law.
Each private citizen or business is as responsible for following the
provisions of the agency's rules as they would be for following the dic-
tates of a legislative act. This is true even though the rule is drafted
by a noneleeted bureaucratic agency. Problems occur, however, in that
rules and regulations occasionally either exceed or do not go far enough in
their application of legislative intent. Therefore, there has been a move-
ment in state legislatures and in Congress to provide a process whereby
legislative intent can be more effectively applied through agency rules and

regulations. 1

This chapter will trace the history of this movement.
Written into the statute creating a rule review committee in New

York is a statement of purpose. The following is an excerpt from that

statute.

lttans A. Linde and George Burns, Legislative and Administrative
Processes (Mineola, New York: The Foundation Press, Inc., 1976),
p. 628,

34
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The legislature recognizes that continuous legislative review

of administrative regulations is necessary to monitor the

implementation of the ever increasing exercise of rulemaking

by executive agencies. Rulemaking power is delegated by the

legislature and the review of such power is an integral part of

the legislative function. Administrative regulations affect the

economic, environment and social well being of this state

and should therefore be subject to legislative oversight.
In light of similar views in other states, American state legislatures have
in increasing numbers begun to systematically review agency rules and
regulations. The first part of this chapter will discuss the emergence
of legislative rule review in the states. It will also be concerned with

the characteristics and the comparative practices of each of the state

review committees.

The Development of Rule Review in the States

Legislative oversight of administrative activities is the culmina-
tion of the legislative branch's ‘attempt to reorganizel, develop, and
control administrative procedure. The belief that the legislature should
become involved in reviewing administrative rules stems from experiences
in the British Parliament. According to Sir Cecil Carr, in his paper
discussing Parliamentary rule review, statutory instruments, as they are
called in England, have been reviewed by the British legislature for over

one hundred years.3 For this period of time the House of Commons has

chKinney's Consolidated Laws of New York Annotated, Book 31,
Article 5-B Section 87.

3Sir Cecil Carr, "Parliamentary Supervision in Britain, " New York
Law Review 30 (1955), p. 1040.
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been able to annul rules before they become effective. The British sys-
tem does not give Parliament the authority to amend or modify an agency
rule. The powers of the review committee, the Select Committee on
Statutory Instruments, extend only to the disapproval of proposed rules
and the suspension of effective ones. In a later discussion it will be
seen that the powers of disapproval and suspension are used by the
potentially stronger state legislative committees.

In the United States Congress rule review is in its early stages
of development relative to the procedures which are being used in several
of the states. There have been a few attempts to give Congress the
authority to review and have rejection powers over all the rules and requ-
lations of federal agencies (this excludes statutory rejection). One of
the most recent, House Resolution 12048 (1977) was drafted in order
to require federal agencies to submit their proposed rules to a Congres-
sional committee for review. This bill received over two-hundred cospon-
sors in the House and fifteen cosponsors in the Senate. Although the
bill was reported out of subcommittee, it became stalled in the House
Rules Committee. Indications do exist that another attempt will be made
to pass this legislation in 1980.4 At present, however, Congress reviews

rules and regulations in a piecemeal fashion. Congress has at times

4United States Representative Elliot Levitas (D. Georgia), remarks
were made at a Seminar on Congressional Oversight of Agency Decision-
Making, Bicentennial Institute Proceedings (December, 1977).
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added provisions to legislation that require agency rulemaking to be
reviewed. These provisions enable either house of Congress to approve
or disapprove of the proposed rules. United States Representative Elliot
Levitas (D. Georgia) reported in 1977 that he had identified approximately
one hundred and thirty acts of Congress that had provisions for legis-
lative review of contemplated or pending administrative rules and

5 The most recent legislation with a review provision was

regulations.
passed by Congress in February of 1980. This bill gave either chamber
of Congress veto powers over the Environmental Protection Agency's
noise abatement rules.

Although it is generally characteristic of state legislatures to
fashion themselves after the national legislature the practice of reviewing
agency rules has been an exception. Thirty-six states now have sta-
tutory provisions for rule review., Over two-thirds of these state
legislatures have relatively more power than Congress in that their com-
mittees have review authority over all state rules and regulations. In
addition, each of the thirty-six states have adopted an administrative
procedures act. These acts generally stipulate that agencies adopt uni-
form methods for promulgating rules, periodic publication of the rules,

and required methods for the settlement of contested cases. Presently,

there are thirteen states with an administrative procedures act that do not

Sibid.
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have a legislative rule review provision. The one remaining state,
Pennsylvania, has neither. In 1968, the Pennsylvania legislature
repealed the state's administrative procedures act. This repeal was
a ;esult of a Pennsylvania Supreme Court ruling that declared that agencies'
rules and regulations should be defined as "interpretations." The court
stated further, "interpretations by agencies (executive branch) are not
matters that are binding on the public, therefore there is no need for
them to be published. "6

Administrative procedure reform at the state level had its origins
nearly fifty years ago. To a great extent this movement was initiated
by the American Bar Association. Under the chairmanship of Louis G.
Caldwell, an A.B.A. committee on agency regulations issued a report
in 1933, that called for uniform adoptive procedures and the hearing and
resolution of controversies related to the activities of administrative
agencies.7 This was the beginning of what F.E. Cooper has called,
"the gradual evolution of thinking . . . with respect to administrative
law and procedure."8 After several subsequent reports, the Model State

Administration Procedures Act was approved by the National Conference

6pennsylvania Statutes, 45-1209 (1968).

7American Bar Association, American Bar Association Reports, 38
(Chicago, 1933), pp. 407-427.

8r.E. Cooper, State Administrative law (New York: Bobbs-Merrill
Co., 1965), p. 8.
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of Commissioners of Uniform State Laws in 1946. Since the approval
and distribl;ltion of the Model State Act, massive research has been con-
ducted on the subject. To some extent the product of this research was
the Revised Act of 1961. The majority of the forty-nine administrative
procedures acts used in the states today borrowed directly from the
Revised Act which is known as the Uniform Administrative Procedures
~ Act of 1961,

The earliest rule review experience in the United States began
in the Virginia General Assembly. During the 1944 legislative session,
Virginia legislators established a committee to review the rules and make
recommendations to the General Assembly. The work of the committee
was confined primarily to the proposed rules of twelve specified agencies.
In 1952, legislation in Virginia provided for a more formal rule making
procedure within and among the state agencies. After this was done the
rule review committee was eliminated, which is exactly the opposite
of the experience of most other states. Perhaps the most noteworthy
early review procedure in the United States occurred in Connecticut in
1949. This procedure consists of all the elements that are present in
a system which allows a legislative committee the most discretion.

According to the Connecticut statute, all agency rules are to be filed

9Bernard Schwartz, "Legislative Control of Administrative Rules
and Regulations; The American Experience, " New York law Review, 30
(1955), p. 1040.
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for committee inspection.l0 The law, which is still in force, specifies
that a special joint bi-partisan committee has the option of reviewing all
effective and proposed rules. The committee has the power to suspend
and disapprove of each rule that it reviews. In 1979, this statute was
amended to give the committee the authority to modify the rules as the
members deem it to be necessary. 11 In effect, this allows the Connec-
ticut committee members the power to write the rules.

Michigan, in 1948, actually was the first state to employ this form
of committee review of administrative practices. However, for several
years Michigan politics was embroiled in the controversy that legislative
review was an unconstitutional procedure in that it violated state pro-
visions insuring the separation of powers between the executive and
legislative branches. 12 As a result of this controversy the rule review
committee was not actively involved in the suspension and disapproval
of rules and regulations. The debate was finally resolved in 1963, when
a constitutional amendment was passed to give the legislature and its

committee suspension and disapproval powers. 13

10Connecticut Revised General Statutes, 4-48A (4-170), (1949,
1967 amended 1979).

1l1bid.

leichigan Statutes Annotated, 24.235 (1948). Interview, Bill Bates,
Director Administrative Procedures Division, Office of the Secretary of
State, State of Tennessee (November, 1979).

13Michigan Constitution, Section 24.71 (1963).
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Nebraska, in 1950, became the fourth state to adopt committee
review. According to the Nebraska statute, all agency rules are to be
filed for legislative inspection. 14 The review committee's primary func-
tion is to screen and review any rule or regulation. The committee decides
which rules may be contrary to legislative intent, then these rules are
brought before the full unicameral legislature. The Nebraska statute also
specifies that the legislature has the power "to reject, change, alter,
amend or modify in such a manner that it deems necessary. w15

Other early developments in legislative rule review took place in
Kansas in 1950, 16 and in Wisconsin in 1953.17 In both states all
agency rules do not have to be submitted to the legislature. However the
legislatures can select any rule for review. The procedures used in
these two states are similar to the early Virginia system in that committee
actions had to be approved by the legislature. Although Virginia required
only a single resolution from either house, the Kansas and Wisconsin
statutes still require a joint resolution (from both houses) to give force
to their committee recommendations.

In summary, two trends of legislative rule review are evident from

14 Nebraska Revised Statutes, 84-904 (1950).

15Nebraska Revised Statutes, 84-908 (1950).

16gansas Statutes Annotated, 77-436 (1950).

17Wisconsin Statutes Annotated, 13.56 (1953).
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these early developments. The first trend allows a committee of the
legislature the right to review and veto all rules and requlations of
state agencies. The second follows a pattern of committee review and
referral to the full legislature. This latter trend stipulates that the

legislature must always sanction the actions of the committee.

Current Status of Rule Review Statutes

An examination of all statutes reveals that thirty-six state legis-
latures employed some form of rule review prior to January of 1980. The
language used in these statutes expresses a great deal of difference
in the review procedures used across the states.

A word of caution should be noted however, in that the stated word
of the statutes may differ on occasion from its actual application. For
example, the Tennessee statute makes no mention of its primary review
structure; the committees on government operations. 18 The statutory
language used in the Tennessee Code Annotated is also confusing in that
it states that an agency is allowed forty-five days to conform to the
committee recommendation. In reality, this disallowment period only
lasts thirty days, which is the interim between the monthly committee
meetings. However, the statutes are good indicators of the relative
powers possessed by the review committees across the states.

There are two important factors embodied in each review statute.

18Tennessee Code Annotated, 4-5-104.
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The first has to do with the structure of the committee assigned to the
review task. Among the states, various types of review committees
are used. They range from commissions, which are only partly legis-
lative to a single specialized committee in either house. This study
will take the viewpoint that the more specialized and legislative a
committee is the greater its authority will be in regard to legislative
oversight. If a committee has centralized authority this will facilitate
its members' attempt to oversee rulemaking. The second important fac-
tor is the authority that the review committee or the legislature can uti-
lize in its effort to prevent certain rules and regulations from being used
by the administrative agency. Basically, there are seven methods of
controlling the implementation of rules. Each of these methods will be
discussed in detail later in this chapter.

There are three basic approaches used by state legislatures in
their review of administrative rules ard regulations. Table 1 presents
the distribution of these approaches as they appear across the states.
The approaches are listed in the table according to their probably influ-
ence over state agencies rules and regulations. The range begins with
the most authoritative type; the specialized committee, and concludes

with the least authoritative, the referral committee structure.
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The most potentially powerful rule review design, the specialized
approach, requires that the major focus of the committee's duties is on
rule review. Generally, the only other responsibility of the committee
is the review of the agency's justification of its existence, which is
required by sunset laws. At present there are sixteen states using this
approach to rule review,.

The second approach is a generalized one, which requires that
the committee has several other responsibilites in addition to rule review
and sunset. For example, in the Maryland legislature, the Joint Standing
Committee on Administrative, Executive and Legislative Review also
serves as the financial and appointment review committee. The greatest
number of state committees found in this category are standing committees.
These standing committees generally spend the majority of their time
screening legislation. As a result, it is assumed that the standing com-
mittee devotes little time to rule review. Nine states are now using this
generalized approach.

The least powerful approach to rule review is the referral procedure.
This occurs when the review committee does not have the authority to
decide which rules it is to review. This referral pattern requires that
either a non-legislative commission, a sub-committee, or a joint-
standing committee screen out the rules that may be controversial and

send these rules to the rule review committee. These committees seldom

have the power to reject a rule without the approval of the full
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legislature. The referral pattern is presently used in ten states. For
a more detailed explanation of the procedures used in a particular state

refer to the Appendix A at the end of the study.

Powers Granted to the Review Committees Across the States

Although the review structure is an important factor in the influence
over agency rulemaking, the range of powers given to the review com-
mittees are more crucial. The legislative review capability will in part
be determined by the powers delegated to the review committees by the
laws of the state. All thirty-six state legislatures which have rule review
have special powers over the state agency's use of rules and regulations.
The scope of this authority, however, has two major divisions among
the various state rule review systems. The first division includes those
committees that can act on all agency rules. The second group includes
those committees that are allowed to review only proposed rules. Pro-
posed rules are either those rules newly promulgated that have not taken
effect or they are agency repeals or amendments to existing rules. It
appears that the primary reason for these different approaches is that in
the state legislatures which review only proposed rules the feeling per-
sists that the legislative committee rejecting effective rules would be
in violation of the separation of powers provision. Table 2 lists the

state committees according to the scope of their review authority.
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TABLE 2

THE SCOPE OF STATE LEGISIATIVE COMMITTEE
RULE REVIEW AUTHORITY*

States

Alaska
Arkansas

** Colorado

Connecticut

Delaware
Florida
Georgia
Idaho
Illinois
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Michigan
Missouri

All

»”

EO -

States Prop.
Montana
Nebraska

Nevada

New York

North Carolina x
Ohio

Oklahoma x
Oregon

South Carolina x
South Dakota
Tennessee
Texas X
Vermont
Washington
West Virginia x
Wisconsin
Wyoming

|Z

XXX X

*Arizona has been excluded from this table because only the rules

of the State Parks Commission are reviewed,

**Colorado--the legislature reviews only those rules that have been

in effect for twenty days or less.
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There are seven ways in which review committees can control the
utilization of agency rules and regulations. These control mechanisms
can affect both adopted and proposed rules. Suspension and objection
powers relate to adopted rules, disapproval and disallowment powers
can be implemented on proposed rules. Advisory, admendment, and modi- |
fication powers apply to both proposed and adopted rules. Each of these
mechanisms is discussed below, beginning with the strongest control
mechanism, the admendment power. The remaining powers are discussed

in ascending order of their probable strength.

Admendment of either proposed or adopted rules allows a committee

to delete and add on to the rules as the members deem it to be necessary.
In effect, the power to amend the rules is tantamount to writing them.,
The constitutionality of the amendment power is suspect. According to
one legal expert, "for a legislati;ze committee to write the rules would

be a serious breach of the separation of powers provision. The executive
branch's ability to write and amend the rules is a technique used in
enforcement of the rules, which is an executive power. " 13

Modification of either proposed or adopted rules means that a com-

mittee, through statutory authority, is allowed to veto parts of a rule

section. Unlike the amendment power, the legislative committee can

19IntervieW, Bill Bates, Director of Administrative Procedures Division,
Office of the Secretary of State, Tennessee (April, 1980).
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only suggest needed improvements in the rule. Different from the fol-
lowing powers, a modification power permits a committee to reject parts
of a rule without affecting other parts of that same rule section.

Suspension of adopted rules represents the committee's ability
to deny the effectiveness of a rule that has been previously adopted.
Suspension always pertains to a rule section. Therefore it differs from
modification in that the complete rule section must be sent back to the
administrative agency for changes, instead of only part of the section.

Disapproval of proposed rules allows a committee to reject a rule
before it is adopted. This is the power that is analogous to the executive
veto of legislative acts. A disapproval power permits a legislative com-
mittee to review and reject prospective agency rules. It differs from the
veto analogy in that the administrative agency can not override the deci-
sion of the committee.

Objection to adopted rules signifies that a committee has the autho-
rity to temporarily suspend the effectiveness of an adopted rule. The
objected rule is generally referred to the full legislature.

Disallowment differs from objection in that it pertains to only pro-

posed rules. This power gives the rule review committee the authority
to temporarily delay a rule from being adopted. The disallowed rule is
generally referred to the full legislature, and if within a specified length
of time it is not acted on then the rule will become adopted and can be

used by the state agency.
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The final control mechanism is the advisory power. This power
is possessed by all rule review committees. The advisory power is the
basic authority that the committees use in order to investigate the effects
of agency rules. For those committees possessing just the advisory power
the rules that they find to be objectionable must be referred to the full
legislature. Usually, this referral is sent to the legislature in the form
of a bill. The effectiveness of the rule is usually delayed only for the time
that the bill is being acted on.

In order to understand the practical application of these powers an
explanation of how they are used would be appropriate. First, it should
be indicated that thirty of the thirty-six rule review committees have more
than one of these control mechanisms. Therefore, these powers are often
used by the review committees in combinations, not singularly as presented
in the subsequent discussion.

Assume that the administrative agency has proposed a rule to change
the state's minimum standards for water pollution from four parts hydrogen/
one part phosphorous (4/1)E (Effective Rule) to three parts hydrogen/one
part phosphorous (3/1) P (Proposed Rule) thus easing the pollution stan-
dard. On the other hand, the consensus on the rule review committee
is that the standard should be raised to five/one (5/1) C (Committee Rule).
Under the amendment power the committee can rewrite either the proposed

or the adopted rule to the (5/1C) standard. Using the modification power,

the committee can simply delete either the (3/1P) proposed or the (4/1E)
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adopted and wait for the agency to conform to the (5/1C) policy of the
committee. The suspension power would give the committee the authority
to reject the (4/1E) adopted, and hope that the agency will promulgate
the (5/1C) standard. The probability of this occurring is great, since
the agency by law usually promulgates a new standard to replace the
old. Under the disapproval power the committee can only reject the
(3/1P) proposed, and then attempt to persuade the administrative agency
to propose the (5/1C) standard. The objection power allows the committee
to temporarily suspend the effectiveness of the adopted rule (4/1E).
The full legislature would then arbitrate a new standard by considering

it in the form of legislation. Disallowment gives the rule review committee

the power to temporarily delay the use of the (3/1P) standard. Similar

to the objection power the final decision would be made by the full legis-
lature. The advisory power giveé the rule review committee a definite
time period, usually thrity to forty-five days, to review the proposed
standard (3/1P). After this period the standard becomes effective unless
the full legislature decides to act on it.

In sum, the most influential statutory mechanisms used by legis-
lative rule review committees are the amendment and modification powers.
These methods of control, as indicated in Table 3, are not widely held.
The more frequently held powers of suspension and disapproval are con-
sidered to be moderately strcng. The committees possessing moderate

powers are the ones that have the authority to object and disallow the




52

KM KK XK XXX KX
]

XK XXX XXX XXX XXX XX XXX X

X

eiyseigqaN
RUBIUOIN
HNOSSTIIN
BJOSOUUTIN
uebIYOTIN
pueliieiy
BUTeIN
eueIS NOT
Ayonjuay
sesuey
emo]
STOUTI
oyepl]
e1bioan)
BplIoTq
areme[a(g

INOTI08UUOD

opelojoD
sesuedjly
eysery

AIOSIADY MOTTesSI(] 109(qQ oaoxddesi(g puadsng AJTPOIN

DONOUYLS

A¥dm JLVIIAON ATILVIIAON DONOYULS

Sojelg

STILLININOD MIIATY TTINY IAILVISIODTI
dLVLS dHL OL NIAID ALIMOHINVY JO NOILNYMMILSIA dHL

€ J19VL




Butwolipn

X X UTSUODS I\

(pesodoad Aruo) x eTUTbITA ISOMm
uolbuIys epn

juowIap

sexay],

X X X 99ssauua],
X ejoyed wy@nog

eufiore)d Ynog

uobai

ewoyeryo

OoTyOo

eutjoie) YION

HI0X mON

X epeAsN

X
]

KX X XX XXX

XXX XXX XN XK NMNX XXX
b

AIOSTAPY MoOJTesI( 109{qO eaoiddesiq puadsng AJTPOIN pusuwy sajelg
DONOULS
AvIM JLVIIAON ATILVIIAON ONOULS

(penuriuod) ¢ ITAVL




54
rules of state agencies. The advisory power is viewed as being the
least influential in that the committee is restricted as to time and control
over the proposed agency rule.

An overview of Table 3 indicates that there are seven state legis-
lative committees which possess only the advisory power. Nineteen
state rule review committees can legally use both the advisory and dis-
allowment powers. The remaining nine state committees have the poten-
tially stronger review powers. There appears to be no geographic distri-
bution as to which state has the stronger powers. However, Table 4
will indicate that there is a reason to believe that a connection exists
between the age of the review statute and the powers granted to the
committee,

Table 4 lists the states according to the anticipated strength of
their rule review committees. Thé categories used in this determination
are the design of the committee (Table 1), the extent of the committee's
scope of review (Table 2), and the relative influence of the powers granted
to it (Table 3). Table 4 combines these three factors as they occur within
a state. Then a comparison among the states is made. The results indi-
cate that there are thirteen variations of relative strength in American
state legislatures. In order to distinguish between the states in each
of the thirteen variations the age of the statute has been used. This

factor is thought to be extremely important because committees tend to
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be more willing to use their review powers as the procedure develops
over time. (See Chapter IV.)

A survey of Table 4 shows that there are thirteen different cate-
gories for the statutory rule review process across the states. Exactly
one-fourth of the states have employed a strategy where the legislative
committee allows for an emphasis on rule review (Category IV). There
are five states that have extremely powerful review capabilities:
Connecticut, Wisconsin, Michigan, Florida and Tennessee. With the
exception of Florida and Tennessee each of these states has been
reviewing rules for nearly thirty years. The median age of the rule
review statutes in the American states is four years. In addition,
Tennessee is the only state out of the top five that has not had an
administrative procedures act for over twenty-five years. 20 Tennessee's
act has been in force for only six. years.

A 1971 ranking of the overall effectiveness of state legislatures
shows a consistency with the findings in Table 4. For instance, out
of the top five states, Florida was rated as high as fourth, Wisconsin

was fifth and Michigan was rated eighth.21 Although Connecticut

20Cooper, p. 13.

2]'Citizens Conference of State lLegislatures.
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received a rating of twenty-fourth among the states, its legislature was
subject to massive reforms in 1970 that would not have been discerned
in this s'cudy.22 In this same report Tennessee rated twenty-sixth,
however the Tennessee General Assembly has also undergone massive
reform since 1974.

Figure 2 indicates that the adoption of the rule review procedure
by American state legislatures evolved slowly between the years of
1945 and 1970 in that only five states had adopted the procedure.
Perhaps one reason for the delay in the adoption of rule review by the
states is that the primary model for innovation, the United States Con-
gress, has been unwilling to systematically use rule review. However,
in the decade following 1970, rule review spread rapidly among the
state legislatures. By 1980, thirty-six legislatures were using the
procedure. |

This rapid growth is attributed to two factors. First of all, it
is believed that rule review was being used by legislatures in order to
modernize. Modernization in this instance meant that legislatures were

becoming more independent from the executive branch. Legislative

22David Ogle, Strengthening the Connecticut ILegislature (New
Brunswick, New Jersey: Rutgers University Press, 1970).




1945 1950 1955 1960 1965 1970 1875 1980
The Year the Process was Adopted (Five Year Intervals)

Figure 2. Growth of Rule Review in American State Legislatures
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review of administrative rules is a procedure that legislatures began to
use in order to achieve a more equal partnership with the executive.
From this perspective rule review was a part of the movement by state
legislative bodies to strengthen the role of their organization. Secondly,
the status of governmental requlations became a popular political issue
in the 1970's. Legislators across the states were rallying around the
idea that government was over-regulating businesses and individuals.

In essence, rule review became a part of the popular political crusade

against "too much regulation."

Conclusion

This chapter has considered the development of rule review in
state legislatures across the nation. It was found that legislative
review of state agencies' rules and regulations began as a reform in
administrative procedures. The Revised State Administrative Proce-
dures Act of 1961 recommends legislative review. However, it remains
vague in the manner in which it should be applied.

It was also seen that in Congress, the institution that state
legislatures frequently model, rule review is conducted in a piece-
meal fashion. An overview of state statutes indicates that there are
numerous variations among the thirty-six state legislative review systems.

The statutes also reveal that there are thirteen general categories
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in regard to committee powers, scope and structure. There is also
evidence to show that the new statutes are not giving legislative com-
mittees as much authority as those drafted over twenty years ago.
Even though this is occurring, rule review appears to be a popular pro-
dure which has been adopted by thirty-one state legislatures since
1970. The reason cited for this rapid adoption of rule review were
legislative modernization and the popular issue that there needs to be
some control over bureaucratic growth,

In conclusion, a review of state laws should only be accepted
for what it is. A rule review committee may hold strong powers only
to let them go relatively unused. As indicated eatlier, there are fac-
tors both external and internal to a legislative body that will have an
impact on the extent that oversight/rule review ill be used by a legis-
lature. The next chapter will diséuss the passage and development
of rule review in Tennessee as it describes these factors. It should
be kept in mind that Tennessee has one of the stronger rule review
processes according to its statutory provisions. Therefore, an analysis
of its origin and implementation may reveal not only the reasons for the

strengths of Tennessee's procedure, but also the extent of the
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application of the rule review powers in the state.




CHAPTER III

THE DEVELOPMENT OF LEGISIATIVE RULE REVIEW IN TENNESSEE

Passage of the Review Procedure

As indicated in Chapter Il Tennessee's General Assembly has one .
of the strongest rule review processes in the nation. It was also men-
tioned in the two previous chapters that the passage and use of this
procedure across the states was in part a result of the constituent support
legislators were receiving for announcing that there needed to be more
control over bureaucratic growth. This was the case in Tennessee
when the legislature enacted rule review in 1975. 1 However, Tennessee
had also experienced an emerging legislative movement toward moderni-
zation and independence from the executive branch. This movement is
believed to have contributed to the passage of rule review in the state. The
first section of this chapter will briefly trace the changes in the General
Assembly which have led the way toward the enactment of rule review.

The Limited Constitutional Convention of 1965, which in part man-
dated reapportionment2 and established annual legislative session33

led the movement toward modernizing the Tennessee legislature. Although

1Leg'islative Panel, "Discussion on the Suspension of State Agency
Rules and Regulations, " Transcripts, Nashville: Tennessee General
Assembly, 1975.

2Consti‘tution of Tennessee, Art. II , Sec. 5.

3Constitution of Tennessee, Art, II, Sec. 8.
64
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the impact of redistricting has been assessed as having minimal influence
on the institutionalization of the legislature,4 annual legislative ses-
sions has been a change which has significantly affected legislative
performance. 5 chording to Mallard, annual sessions, which began in
1968, have led to additional reforms such as annual salaries and the
procedure of allowing committees to meet continuously throughout the
year., 6 Even though the annual session has been important in improving
Tennessee's legislature it is still restricted to forty-five days a year.
As a result, Tennessee ranks 40th among the states in the length of its
legislative session.7

Improvement in legislative facilities can also be attributed to the
annual session. Prior to 1970, the only office space provided for the
legislators was their desks on the floor of the Senate and House cham-
bers. In addition committee meetings were held within the chambers

and a great deal of the legislature's business was conducted in the hotels

4Iohn R. Petty, "A Comparative Study of the Institutionalization
of the Tennessee House of Representatives and the United States House
of Representatives" (Unpublished M.A. thesis, University of Tennessee,
1971), p. 134.

5Carl B. Mallard, "The Governor as a Legislative Leader in Tennessee"
(Unpublished PH.D. thesis, University of Tennessee, 1979), p. 77.

61bid.

7The Book of States 1978-1979 (Lexington, Kentucky: Council
of State Governments, 1979), p. 34.
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located across the street from the Capitol. 8 During the first legislative
session in an even year, 1968, the General Assembly authorized the
renovation of the War Memorial Building, which is adjacent to the
Capitol Building. In 1970 legislators began occupying private offices
in this building. In 1972 the legislature made another important change
when it authorized the expenditure of 4.4 million dollars in order to
expand legislative facilities. The Legislative Plaza, which was com-
pleted in 1975, was the result of this appropriation. Committee rooms,
press facilities, cafeteria, majority leadership offices, which include
the Speakers of the Senate and House, Floor Leaders, and all the officers
of the standing committees and their staffs are located in this impressive
legislative office building. One interesting indicator of the partisan
nature of the Tennessee General Assembly is that no member of the mino-
rity party has enjoyed the convenience of having an office in the Legis-
lative Plaza.

Other factors that have contributed toward the modernization of
the legislature include recent increases in legislative salaries, conso-
lidation of the committee system and an increase in staff support. The
salary of a state legislator in Tennessee has increased from $1,800 in

1965 to $7,500 in 1980.°% The committee system has been streamlined

8Mallard, p. 77.

9The Book of States, p. 31. In addition to salary legislators also
receive a daily allowance when the legislature is in session or the
legislator is attending a committee meeting. This allowance has increased
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from eighty-one standing committees in 1955, 10 and thirty-four in 1965,
to twenty-two in 1980.11 To supplement this centralization of committee
authority, which is extremely important to rule review, the legislature
has also greatly increased its staff support. Prior to 1970, committees
shared among themselves research assistants and secretaries. With
the expansion of facilities each committee leader began employing per-
sonnel specifically for their committees. Currently each committee has
a research analyst, one or two secretaries, and at least one attorney.

This increase in staff has allowed the legislature to develop its own
information services independent of the executive branch and the lobbyists.
Paralleling these reforms in the legislative system the General
Assembly began to remove itself from executive domination. As early as
1967, the legislature took dramatic independent action when it cut over
30 million dollars from the governor’'s proposed budget. 12 1n this same
year the General Assembly created the Fiscal Review Committee, which
is specifically designed to review the fiscal activities of the executive

branch. This joint committee has emerged to be one of if not the most

from $6.00 per day in 1955 to over $60.00 in 1980.
10Greene et. al., p. 88.

11S’cate of Tennessee, Tennessee Blue Book, 1979-1980 (Nashville,
Tennessee: State of Tennessee Publications Office, 1979), p. 80.

12Antoinette Thompson, "Legislative Review of the Budget in the
Tennessee General Assembly, 1965-1973" (Unpublished M.A,. thesis,
University of Tennessee, 1974), pp. 66-67.
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powerful committee in the legislature. The committee's periodic finan-
cial reports on the effects of proposed administrative budgets have
frequently been instrumental in legislative opposition to them. As a
probable result of this activity a 1971 study by the Citizens Conference
on State Legislatures ranked the Tennessee legislature ninth among the
state legislatures in its independence from the executive branch. Cri-
teria used in this ranking were the legislature's review and oversight
powers of the executive. 13

Legislative review of administrative rules and regulations may
be viewed as a continuation of the General Assembly's policy to develop
and maintain independent initiative in controlling state administration.
Prior to 1975, the Tennessee legislature had no formal means of reviewing
state regulations. Between the years of 1973 and 1975, the only require-
ment relating to promulgated rules was that they were to be filed with
the Office of the Attorney General. After a thirty day period the rule would
become effective, if the Attorney General had no questions as to the legality
of the rule. Prior to 1973, the only requirement of state agencies was
the procedure of filing the rules with the Attorney General.

Rule review in Tennessee came into existence as an amendment

to a year old administrative procedures act. The passage of this admendment

13citizens Conference of State Legislatures, State Legislatures:
An Evaluation of Their Effectiveness (New York: Praeger Publishers,
1971), p. 77.
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is another indicator of the legislature's emerging independence from
the executive branch. Rule review was passed into law over Governor

Ray Blanton's veto and the procedure has been maintained despite the

continuous attempts of state agencies to become exempt from its pro-

visions.

Unlike most legislation which include major changes, the rule
review procedure was approved by the legislature without being subjected
to a committee hearing. The amendment was added to a series of amend-
ments to the administrative procedures act on the floor of the Senate.

This strategy was used because it was believed that there was not enough
support in the State and Local Governments Committees to promote the
passage of the bill with rule review included.l4 The other amendments
to the administrative procedures act, which were subject to committee
hearings, included clarifications on the definitions as to which agencies
were to be covered by the act and requirements that all state rules and
regulations were to be published and distributed statewide in a fashion
similar to the Tennessee Code Annotated.

On May 5, 1975, Senator Douglas Henry, a Democrat from Nashville,
introduced the amendment for establishing rule review. The amendment
when attached to the original bill received unanimous approval in both

the House and Senate. On May 19, 1975 the bill was returned to the

l‘lInterview, Tom Jensen (R. Knoxville), Former House Minority
Leader, October, 1979.
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General Assembly by Governor Blanton with the following veto message:
I believe that the above cited amendment would allow the

legislature to invade the executive powers of the Governor

and his Cabinet. It is my further belief that this provision

in the bill violates both the letter and spirit of the Constitution

of Tennessee.

It is (sic) from time to time rules promulgated by department

heads and executive branches of government are questioned

by members of the General Assembly or the citizens of this

state, then I pledge to cooperate with these parties to bring

about a suitable solution to the problem. In searching for that

solution, however I will continue to protect the separation of

powers in our system of democracy that has existed since the

Constitution of the United States was adopted. 15

The original Tennessee administrative procedures act was passed
in 1974 during the administration of Governor Winfield Dunn, a Republican.
The primary supporters of the administrative procedures act were Republican
leaders, Tom Jensen, the Minority Leader of the House and Tom Garland,
the Minority Leader of the Senate. Paralleling the change in administrations
in 1975, legislative support for strengthening legislative control of agency
rulemaking switched to the Democratic leaders. Representatives James
Lanier (D. Dyersburg), chairman of the House Calender and Rules
Committee, became the primary sponsor of the new amendment; however,
he opposed the rule review provision. Another Democrat, Representative
Larry Bates (Martin) became the primary defender of the rule review

amendment. After the rule review amendment was attached to the bill

which amended the administrative procedures act, Representative Lanier

15state of Tennessee, House Journal, 1975, p. 70. Hereinafter
referred to as House Journal.
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only reluctantly supported its passage.1

Following Governor Blanton's veto, in May of 1975, neither the

bill nor its new amendment received much media exposure. The Nashville

Tennessean, which is noted for its extensive coverage of state legis-
lative news, mentioned the bill twice and only in the context of other
legislative news., Throughout the two months of May and June , rule
review was never given headline or editorial attention. It was over-
shadowed by much more sensational news. At that time interest in the
legislature, as well as, in the press was centered on businesses owned
by Ned Cook, a Memphis industrialist. During the previous legislative
session a bill was passed requiring a state tax on goods and services
generated in the state and sold in another state. As a result of this

legislation Cook's companies owed taxes amounting to over $148,000.

In challenging the legislature Ned Cook vowed to move his businesses

and all the jobs that went with them out of the state if forced to pay the
tax. Despite vigorous opposition from around the state, the legislature
granted Cook Industries and three other businesses an exemption from
the tax. Govermor Blanton vetoed the measure. On June 12, 1975 the

same day that the legislature overrode the Cook veto, legislative

16Representative lLanier's reluctance to support rule review is
revealed in tapes located in the Tennessee General Assembly's library.
These tapes were made prior to the enactment of rule review at a legis-
lative hearing regarding administrative responsibilities in May of
1975.
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rule review became reality. It was one of three vetoes that were over-
ridden on that day. According to the Tennessean, one legislator stood
up and motioned to the rear of the senate chamber as he directed the
clerk to "bring them on in--bring them on in" indicating that there was
very little hope for the Governor's vetoes being sustained, especially
in the environment produced by the Cook controversy. 17

During the June 12 debate in the Senate the rule review amendment
picked up a new sponsor, Senator William Davis, an independent from
Covington. The original sponsor Senator Henry withdrew his support
because he was not thoroughly convinced of the practicality of legislative
rule review. 18 Despite this defection, Senator Davis was able to pro-
duce enough votes to override the veto. In the Senate there were eighteen
affirmative votes and twelve negative ones. Only a simple majority in
both houses is needed to override a veto in Tennessee. One Republican
Senator, Curtis Person of Memphis, a vocal Ned Cook éupporter, decided
to vote against the override. The eleven remaining Republicans in the

Senate voted in favor of the override. Previously on June 9, the House

had voted overwhelmingly to override. The final tally was sixty-one to

17 Nashville Tennessean, June 13, 1975, p. 14.

181egislative Panel.




73
eleven. Out of the thirty-four Republicans only one, Charles Ashford,
another Memphis legislator who favored the Ned Cook exemption, voted
to sustain the veto. Apparently these Republicans were unwilling to
challenge the Governor twice in one day as numerous Democrats had
done.

In conclusion, the administrative procedures act amendments,
which included rule review, were passed in an environment where both
political parties were receiving public ridicule for succumbing to special
interests. In addition, the legislature had established an independent
attitude toward the executive branch. In 1975, nine out of the twenty
bills vetoed by the newly elected governor were passed into law. 19

This atmosphere was conducive to the strong legislative review powers

presented in the rule review law,

The Aftermath

Immediately after rule review by the standing committees of the
legislature became law in Tennessee there were indications that its use
would not be met with complete acceptance by either the Governor or the
heads of the state agencies. Initially, the Public Service Commission
made several attempts to become exempt from the rulemaking and review
procedures. Since 1953, the Commission had been using its own formal

procedure for rulemaking. Because of this the three Public Service

19House and Senate Journals, 1975.
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Commissioners were persuasive enough to have legislation introduced
to exempt their agency from the act.20 Subsequent to the actions of the
Public Service Commission other agencies also sought exemptions.

A list of those agencies seeking exemptions includes all institutions

of higher learning in the state, 21

the Tennessee Department of Employ-
ment Security22 and The Board of Review.23 Even though the Public
Service Commission's bill passed overwhelmingly in the House with
seventy votes for and seven against, it was withdrawn from the Senate.
As frequently occurs in the General Assembly, the impact of certain bills
is not fully realized until they are passed from one chamber to the other.
By the time the Public Service Commission's exemption reached the Senate
the legislators began to rally around the opinion that there should be

no exemptions to rulemaking, legislative review or the publications pro-
visions of the act. As a consequence of this attitude no agency has won
24

a full exemption from these provisions.

The Department of Employment Security and The Board of Review

onennessee House Bill 1857, 1976 and Senate Bill 2140, 1976.
Hereinafter in this thesis referred to as House Bill or Senate Bill.

21House Bills 1759 and 1662, 1976.

22House Bills 1636 and 1643, 1976.

23House Bills 2354 and 2180, 1976.

24Interview, William Bates, Director of Administrative Procedures
Division (February 1980).
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also made efforts, in 1975, to become exempt from the act. It was their
contention, especially within the Department of Employment Security,

that federal funds would be jeopardized if they had to follow the guide-
lines of the administrative procedures act. These agencies were success-
ful in becoming exempt from the declaratory judgments and discovery pro-
visions within the contested cases section of the act. However, they

are still subject to all other rulemaking procedures including legislative

review. 25

The state's college and university systems (The University

of Tennessee and the Board of Regents) did win minor exemptions for
disciplinary rulemaking, curriculum, administration and graduation require-
ments. Similar to the experiences of the other agencies these systems
were not able to receive approval for a complete exemption, as they had
hoped. The only complete exemptions from legislative review in Tennessee
are the divisions of government mentioned in the original act. They include
the military, the courts, the governor and the legislature itself. In addi-
tion, specified emergency rules are allowed to go into effect for a maximum
of one-hundred and twenty days and there are exemptions for the fishing
and hunting seasons.

The most serious lack of acceptance was initiated before the rule

review program was actually implemented. On June 21, 1975, ata

258cott Gallant, A Manual for State Administrators on the Uniform
Administrative Procedures Act (Nashville, Tennessee: Office of the
Secretary of State, 1979), p. 17.
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seminar for state employees Governor Ray Blanton announced that the
policy of his administration would be "to absolutely ignore" legislative
review of administrative rules and regulations. It was the Governor's
belief "that the legislative branch's job is to legislate, and the adminis-
trative branch's job is to administrate and in this provision (rule review)
the legislature is trying to take over the administrative branch. n26
The ideas presented in this statement indicate that the Governor held a
very narrow view of the constitutional arrangement. In practice, state
agencies do not act as if they are purely executive, legislative or
judicial. At best they perform a combination of functions. As stated by
the sponsors of the legislation, the purpose of rule review is not to
interfere with the activities of state agencies, what it will do is to pro-

27 In essence,

vide the legislator and the public better access to them.
the Governor's threat had no real substance since the administrative
procedure act requires that all proposed rules be filed with the Secretary

of State--a legislatively appointed office.

There has been one court case, Acuff v. Commissioner of Tennessee

Department of Labor,28 in which the petitioner attempted to invalidate

26Governor Ray Blanton, Address made to constitutional officers,
select members of the General Assembly, and heads of several state
agencies (June 21, 1975). Tennessee General Assembly library.

271egislative Panel.

28Acuff v. Commissioner of Tennessee Department of Iabor, 554 S.W.
2nd 627 (1977).
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the administrative procedures act because rule review by a legislative
committee was unconstitutional. The claim was dismissed, however,
because the issues presented in the case lacked any pertinence in regard
to legislative authority. The opinion of the court did point out that the
rule suspension section was "a questionable procedure and may be
unconstitutional” but, to assume unconstitutionality of one section of
the administrative procedures act would not invalidate the entire act. 29

A House subcommittee in 1977 studied the possibility of a test
case in order to determine the constitutionality of the rule review statute.
The subcommittee reported that a test case would be ill advised because
of the absence of any case law on either the federal or state level.
Also the subcommittee felt that an adverse opinion by the State Supreme
Court regarding rule review might foreclose any future attempts to refine
the law. In effect, a test case may leave the legislature with no alterna-
tive except to amend the constitution, which it cannot do alone, and in
Tennessee it cannot do easily. 30

Another important movement that questioned the rule review proce-
dure came about as a result of a request by Governor Blanton. The issue

of rule suspension (disapproval had not yet become a part of the law)

291hid., p. 628.

30Steve Cobb, Chairman, Report of the Subcommittee on the Review
of Administrative Regulations (March 22, 1977).
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by a single legislative committee was studied by the Office of the Attor-
ney General as to its constitutional merits. On December 22, 1975,
Assistant Attorney General Richard Lodge delivered a letter to the
Governor stating that the amendment did not violate the doctrine of
separation of powers, as the Governor had claimed. In short, the logic
of the Attorney General was that if the legislature has the ability to grant
rulemaking powers to state agencies, then the legislature should have
the authority to take them away. On the other hand, the Attorney General
did question the delegation of this authority to the standing committees
of the legislature. Since a rule suspension was in effect a repeal of a
matter that had identical force as a statute and because statutes could
not be repealed by a single committee, neither could agency rules and
regulations. The delegation of authority was also judged to be unconsti-
tutional because the act of rulemaking and repealing was in the Attorney
General's opinion analogous to "making laws" which is a purely legis-
lative power that cannot be delegated to a single committee. The
following is an excerpt from the Attorney General's opinion; it should
be remembered that this opinion is not legally binding and carries with
it only the power of persuasion.

Section 21 permits a standing committee of either house to

suspend a regulation having the effect of law. The action

does not even require the concurrence of the appropriate

committee of the other House. Nor must the suspension be

put before the General Assembly. The suspension may last

forever and may be for any purpose, whether just or arbitrary.
Finally, any delegation of legislative power must be a
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delegation with guidelines within which the discretion granted
must be used. Lobelville Special School District v. McCanless,
supra at 274. The legislative committees are given no stan-
dards3bly which to judge the exercise of their power of suspen-
sion.

Current Development

Recent changes in the review process reveal that the opinion of
the Attorney General was used in part. Even though the statute still
reads that "any appropriate committee" can suspend the rules of an agency,
the legislators found this practice to be too cumbersome to operate effec-
tively. So in 1977, the Speaker of the House, Ned Ray McWherter created
the House Committee on Government Operations. In 1978, the Senate
version of this committee was created. These committees became res-
ponsible for two phases of legislative oversight, rule review and the
newly enacted sunset provisions (Tennessee Government Entity Review
I.aw).32 The committees on government operations meet jointly once
a month. The Senate committee has eleven members, six Democratic,
four Republican and one independent (1979). The House committee con-

sists of fourteen members, nine Democratic and five Republican. Eight

31Richard Lodge, Assistant Attorney General of Tennessee, in a
letter addressed to Governor Ray Blanton (December 22, 1975). (Personal
Copy--Bill Bates, Director of Administrative Procedures, Office of the
Secretary of State, State of Tennessee).

32Tennessee Code Annotated, 4-29-101 through 4-29-207.
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members are needed for a quorum and both committees pass motions
separately by a simple majority. There are currently (1980) four staff
personnel assigned to work with both committees: one attorney from
legal services, two attormneys from the Administrative Procedures Divi-
sion of the Secretary of State's Office, and one non-attorney, who is
assigned directly to the committees. With the exception of the Fiscal
Review Committee, the previously mentioned financial oversight com-
mittee, the rule review committees have more staff personnel than any
other legislative committee. Primary staff responsibilities are preparing
rule summaries, legal briefs and other requested information from the
members of the committees.

During the 1978 legislative session, the General Assembly decided
to use the advice of the Attorney General even further. At that time the
Assembly passed an amendment to the administrative procedures act that
gave the committees the authority to disapprove of agency rules before
they were made effective. According to the law, that took effect in
December of 1978, each agency must file its new rule with the Secretary
of State. After this the affected agency is required to wait for a period
of forty-five days. If within that period the committees on government
operations fail to act on the rule then the rule becomes effective., When
the committee decides to act on the rule (disallowment) then it must

give the affected agency a fifteen day notice before it can schedule a
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hearing on the proposed rule. 33

During the next legislative session, in 1979, the act was amended
slightly in order to offer guidelines, as the Attorney General had advised,
to the review process. Currently, disapproval or suspension of a rule must
be based on grounds that is has been found to be "illegal, unreasonable
or contrary to legislative intent. w34

During the next session in 1980, the legislature approved a bill,
which reorganizes the committees on government operations. Beginning
in January of 1981, the committees will consolidate to form the Joint
Committee on Government Operations. Membership on the committee
will consist of eighteen legislators, nine from the Senate and nine from
the House. Unlike the present arrangement all motions will be voted on
jointly, with a simple majority required for passage. A quorum is made
when a majority of the members are present.

Another important change occurring in 1980 dealt with revising the
rule summaries received by the committee members. Prior to January
1980, all summaries were prepared by agency staff and included comments
and recommendations from the legislative staff. Other than this there
was no prescribed form in the development of these summaries. William N.
Bates, the Director of the Administrative Procedures Division of the

Secretary of State's Office devised a more formal method in order to provide

33Tennessee Code Annotated, 4-510 (h). 341pi4.
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the committee members with more useful information. Each summary is

now subject to a three step process. First, the agency promulgating

the rule is required to cite the statutory authority of the rule and then

summarize each provision of the rule, subsequent to this the agency

must answer the following seven questions.

1'

2'

What is the practical and actual effect of the rule?

What persons, corporations, municipals or governmental units
will be most directly affected by the rule and how?

Why is this rule necessary? What is the justification for the
new rule, amendment of rule(s) or repeal of existing rule(s)?
Are these rules mandated by federal law or federal regulations ?
If so, explain and provide the federal citation mandating
adoption of these rules. To what extent, if any, have you
altered the text of federal regulations and/or added additional
state requirements by rule ?

Names of persons or organizations connected with the agency
and of persons outside the agency urging adoption or rejection
of the rules.

Are there any opinions of the Attorney General or have any
opinions been requested relating to any provisions of these
rules ? If yes, please attach.

Any other information the agency considers relevant to the
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understanding of the rules. 35
In addition to this, the agency is also required to file a fiscal impact
statement with the Administrative Procedures Division which indicates
any financial impact the rule may have on the state.

The second step in the development of the rule review summary
involves a meeting between legislative staff and agency personnel.
During this evaluation meeﬁng, all pertinent agency information on the
rule is examined. The legislative staff is then responsible for clarifying
and anticipating all reasonable questions that may be posed by the legis-
lators during the committee hearing. The final step in the preparation
of rule summaries involves the legislative staff writing an abstract of

the rule, as well as an evaluation of the agency summary. This infor-

mation is available only to the members of the committee.

Summary

This chapter has reviewed the formal development of legislative
rule review in Tennessee. It was seen that the introduction of rule review
in Tennessee was the culmination of legislative modernization and a change
in the executive-legislative relationship. In addition, there is some
reason to believe that rule review received broad legislative support be-

cause of frequent constituent complaints about agency rules and the

35William N. Bates, State Agency Seminar on Legislative Oversight
of Rules (January 25, 1980).



84

popular political issue that government was over-regulating business
and individuals.

In Tennessee rule review came about as an amendment to a bill
that amended the administrative procedures act. This bill, which passed
both the House and Senate overwhelmingly, was vetoed by Governor Ray
Blanton. The override of the veto passed easily in the House, but in
the Senate a switch in three votes would have sustained the veto. Imme-
diately thereafter the Governor announced that he would ignore the law.
Nevertheless rule review by a legislative committee became law and it
has not been ignored since all agency rules must be filed with the Office
of the Secretary of State.

The initial attitude of state agency officials in regard to rule
review was not much different from the Governor's. In fact, several
state agencies were nearly succe.ssful in becoming exempt from the review
procedure. It was felt that the rule suspension power violated the
separation of powers provision of the state constitution. To date no
legally binding action has been taken against the legislature and its
new powers,

The year 1980 has brought two significant changes to the review pro-
cess. First of all, the committee structure will be altered so that a Joint
Committee on Government Operations, a specialized oversight committee,
will be formed. The committee will start operating in January of 1981.

The second change has greatly affected the quality of information
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concerning agency rules and regulations received by the committee mem-
bers. This information, known as a rule summary, is currently being
drafted in a uniform fashion, regardless of which agency is affected.

Prior to January 1980, rule summaries lacked special form and were pieced
together primarily by agency, legislative staff and lobbyists.

This chapter has shown that the Tennessee General Assembly is
intent to maintain and develop its review process. What this has meant
in terms of legislative committee activity is the focus of the following
chapter. The extent of the committees' involvement is important in regard
to legislative-administrative relations. The idea of accountability,
which has been discussed as an important facet of this relationship,
may strengthen when there are identifiable signs of the committees'
willingness to act on a rule. Therefore, the next chapter will give specific
attention to the committees' suspensions and disapprovals of agency

rules and regulations.



CHAPTER IV

RULE REVIEW: THE ACTIONS OF TENNESSEE'S
LEGISIATIVE COMMITTEES

In 1975, the rule review committees in Tennessee began sus-
pending the rules and regulations of state agencies. This chapter will
concentrate on these specific actions of the review committees. Through
examining the rules that have either been suspended or disapproved by
the committees the nature and importance of rule review is discerned.

In addition, attention will be given to the various relationships affected
by rule rejection. The relationship among the private sector, regulatory
agencies, and the legislative committees (members and staff) are basic
to the understanding of the process of rule review.

Initially when the rule review committee acts on a rule it can either
approve it or place it on notice. The rules receiving notice are transferred
to the beginning of the agenda for the next month's committee hearing.

It is only during this second hearing that the review committee can reject
the rule (suspension or disapproval). It should be kept in mind that a
rejected rule is a decision by legislators on the review committee that
the affected agency by promulgating or using the rule is not acting accor-
ding to "legislative intent." This intent is largely determined, in res-
pect to agency rules and regulations, by the approval and rejection
behavior of the rule review committee.

Since the inauguration of the process in 1975 there have been
86
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eleven rules disapproved and four rules suspended by the review com-
mittees in Tennessee. Eight additional rules have received notice and
were eventually approved by the review committee. A disapproval is
the rejection of a rule that an agency is attempting to adopt. Those
rules which have been previously adopted can only be rejected by the
review committee's suspension power. Appendix B lists all twenty-
three rules in chronological order of their suspension, disapproval or

receiving notice.

Typologies Based on Rule Rejections

An examination of the fifteen disapproved and suspended rules
indicates that there are three basic types of rules being rejected. It
is believed that under the conditions similar to those described in each
of these situations the chances for a rule being rejected are greatly
increased. Two of the general conditions are classified according to
who gains from the rule being rejected. The third type occurs when the
review committee rejects a rule because it considers the issue to be
a nonregulatory matter. The three general conditions are:
1. Private industry gains--when there is conflict between the
industry and the large diversified agency. }
2. Broader interests gain-- when the smaller specialized agency
works in collusion with the businesses it regulates without

consideration of the broader interests.
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Committee deference to the full legislature--when any
regulatory agency attempts to adopt or use a rule which
is similar to legislation that the legislature reviewed and

refused to accept.

These typologies have been devised in order to clarify the rejection
behavior of the rule review committees. The number of rejected rules have
fallen almost equally into each type. Five are listed in Type One, four
in Type Two and four rule rejections have been classified in Type Three.
This distribution illustrates that rule review is not singularly directed
toward curbing the extent of government control.

The ensuing discussion will be divided into three sections, one
for each of the three descriptive types of rule rejection. Each section
will follow the same basic form in that the rejection type will be briefly
identified. Then a list of rejecte’d rules will be given, which will be
followed by a detailed discussion of the conditions for these particular

rejections.

Type One: Private Industry Gaining Rule Rejections

The first general type of a rule being rejected occurs when
state agencies attempt to use or promulgate rules which are contrary
to the view of the regulated industry. To a great extent the rule is
rejected because the affected industry was successful in approaching
and ultimately persuading committee members to vote against the

rule. Generally speaking, there will be a competing view
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of interested party (parties) that is being supported by the administrative
agency. However, the parameters of this opposing viewpoint are res-
tricted in that this side of the issue is argued by an agency official.

The burden of proof for demonstrating the necessity of the rule is always
the responsibility of the agency. This type of rule rejection also indi-
cates that the state legislature is willing to provide certain industries
with special consideration. This consideration is a product of the review
process in that legislators, who may benefit from cooperation with these
businesses, now have access to the regulations (aside from legislation)
to which industry is so frequently opposed.

Out of the fifteen suspended and disapproved rules between December
1975 and May 1980 five have followed this pattern. Table 5 lists these
rules in chronological order.

The first rule suspended by a legislative committee in Tennessee
occurred in December of 1975. This was a set of rules which governed
the operation of surface coal mining in the state. The Department of
Conservation had begun to act under a set of rules which conformed and
in some cases exceeded the standards set by the Federal Environmental
Protection Agency. The coal mining interests of the state felt that these
regulations were unjust in that compliance would call for enormous expen-
ditures while benefiting only a few people. The industry's primary
objection to the rule was the extensive provisions for revegetation of

mined areas.
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The coal lobby was successful in its bid to persuade members
of the Senate General Welfare and Environmental Committee to use its
newly acquired rule suspension power to get rid of this rule. Thus,
legislative review of administrative rules and regulations in Tennessee
began with a volatile issue that escaped publicity1 and kept good rela-
tions between the state's coal industry and the legislature.

The next suspension of a rule, by a legislative committee, was
similar in characteristics to the first one. In March 1976 the House
Commerce Committee was persuaded by the state's opticians that their
services should not be classified as an item subject to the state's sales
tax. The rule, which made these services taxable, was promulgated
by the Department of Revenue in 1975, despite the objection of the state's
optician association. Noted for extensive lobbying efforts in the General
Assembly, members of this association began discussing this issue with
legislators on the House Commerce Committee. This committee, which
is generally assigned business tax measures, became the second stan-
ding committee of the General Assembly to suspend an agency regulation.

The first rule suspension by the newly formed Committee on Govern-
ment Operations (CGO) of the House (There have been two suspensions

by the CGO. See Appendix B.) was used in order to discontinue the

17 review of the Nashville Tennessean for the months of November
and December of 1975 indicated there was no reporting of the suspension
of these rules.
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emergency rules regulating nursing homes. Similar to the nature of the
two initial suspensions, the lobbying efforts of the nursing home opera-
tors were decisive. These regulations were written in order to reform
the conditions in the state's nursing homes. It was the opinion of the
Department of Public Health that even though nursing homes must be
certified to operate, they were not attempting to improve the quality
of their facilities. These regulations established criteria for safety
and the use of special apparatus (handrails, type of bedding, etc.)
before these businesses would be allowed to operate in the state. The
Nursing Home Administrators, another lobbying group, protested these
changes stating that they were unjustifiable and the costs of complying
with the rules were beyond the capacity of the businesses involved.

The first disapproval of a proposed rule occurred in December of
1978. This was also the first occasion that the CGO could disapprove
a rule since the power had just become effective. In this action the
House CGO disapproved the Department of Revenue's proposed rule
regulating the computation of gross income for retail businesses in the
determination of their state sales taxes. Again, the primary issue of this
conflict was over the supplemental services (tailoring, repairs, consul-
tation, etc.) provided by the retail businesses. The language of the
proposed rules made these services subject to the state's sales tax.

According to one source, various retail and labor organizations were
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opposed to the sanctions of this rule.2

The most controversial set of rules, which demonstrates this con-
flict between agency and business, were promulgated in the fall of 1979.
These rules drafted by the Department of Public Health-Air Pollution Divi-
sion resulted in the classification of two industrial sites in the state,
Columbia and Rockwood, as polluted "non-attainment" areas. This meant
basically two things. First, because of the air quality, the industry
receiving such status was not allowed to expand the operations of its
plant. Secondly, the industry was required to install additional air pollu-
tion control devices. Primary opposition to these rules came from the
Tennessee Manufacturer's Association and the Union Carbide Corpora-
tion, the owner of the Columbia plant. These interest argued that the
methods for monitoring the pollution in the Columbia area were extremely
unfair, The industry spokesman also presented evidence to the review
committee that showed that the new pollution devices, which were required
to meet attainment standards, would warrant a plant "shut down" that
would result in extensive layofifs. 3

The Air Pollution Control Board of Tennessee argued in favor of

the proposed rules. The view of the Board was that the improvements

needed in these plants would be purchased at "minimal costs." In

fInterview, Joe Barnes, Chief Counsel for the Committees on
Government Operations (June, 1980).

3Union Carbide Corporation, Carbon Product Division, Columbia, Ten-

nessee, "Comments Concerning Columbia Non Attainment," (September 11,
1979).
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addition, it would not take a great deal of time (avoiding layoffs) to comply
with the rules. The Board also claimed that federal funds used in con-
trolling air pollution would be cut if the industries refused to comply
and the legislative committee disapproved of the attainment standards.4
The Committees on Government Operations continued to mull over
these issues for nearly eight months, even though the statute establishing
rule review states that postponement (receiving notice) of a proposed
rule can last no longer than forty-five days. Finally, in April of 1980
the Senate CGO voted to disapprove the rule as it related to the monitoring
procedures in the Columbia area, thus favoring the views of the Union
Carbide Corporation.
In sum, this first pattern of committee rule rejection indicates
the significance of lobbying efforts. In each of the preceding cases the
affected industry had well—prepar.ed summaries that defended their posi-
tion. Each committee member received a copy of these summaries well
in advance of the committee ‘nearing.5 The actions of the committee
members also suggests the presence of the electoral connection. The

coal industry, the optometrists, nursing home administrators, the retail

4Air Pollution Control Board of Tennessee, "Board Resolution Con-
cerning the Adoption of Rules: 1200-3-19-03" (June 28, 1979), No. 4-
79, p. 1.

5In'cerview, Scott Gallant, Assistant Director of Publications,
Administrative Procedures Division, Office of the Secretary of State
(November, 1979).
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merchants and manufacturers association have all made substantial
financial contributions to the campaigns of state legislators. 6
This type of rule rejection also indicates that rule review does
deal in matters of substance as opposed to simple housekeeping mea-
sures. In fact, it appears as though rule review may be a method for
resolving volatile issues in a manner that does not lend itself to a
great deal of attention from the press. However, legislators who are
involved can claim credit for saving industry from "undue requlations."
The most significant aspect of this type of rejection is that rule
review provides a new access for industry in their conflicts with requ-
latory agencies. This access is much less expensive, and on occasion
less time consuming than court intervention. It may also give industry
a more profitable return on their campaign contributions. According
to two CGO staff members there has only been one occasion where a
powerful lobbying organization has been unsuccessful in its attempt
to have a rule suspended or disapproved.7 This occurred when the
CGO sustained the application of the non-attainment area rule to the

Rockwood plant (steel refinery), which was opposed bs'l the Tennessee

6common Cause of Tennessee, Financing of the Tennessee 90th
General Assembly (Nashville: Common Cause, 1977).

7Interview, William Bates, Director of Administrative Procedures
Division, Office of the Secretary of State (June 1980); Joe Barnes (June
1980).
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Manufacturer's Association.

This type of rule rejection is also important because three out
of four rule suspensions are found in this category. This again empha-
sizes the effect of strong lobbying efforts. In the Tennessee review
procedure suspension of the rules was the only power possessed by the
rule review committees from 1975 through 1978. During these years
committee rule review was conducted unsystematically. Each rule
reviewed by a committee was conducted in order to satisfy the com-
plaints made about it. Therefore, the lobbyist played a central role
in the initial review, as well as, in the final rejection of the rule.
Starting in January of 1979, the Committees on Government Operations
began to systematically review each new rule as it was proposed by
the administrative agency. Only one rule has been suspended since
this required systematic review of proposed rules was initiated. (See
Appendix B.)

This type of rule rejection also illustrates legislative activity
which is related to the "over-regulation" issue. Apparently, as it
exists in Tennessee, there has been minimal objection to new rules,
which average over four hundred new rule sections a year. The initial
suspension of the standing committees appear to have been the only
examples where effective regulations were rejected because they were
thought to be too restrictive. One conclusion from this observation is

that the complaints about "over-requlation" tend to be
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generalized ones, which have in only a few instances been directed

toward a specific rule.

Type Two: Broader Interests Gaining Rule Rejections

The second type of rule rejection has tapped a seemingly para-
doxical trend in that private businesses in combination with state agencies
are drafting reqgulations strictly in order to foster their own interests,
as opposed to some broader interest. A crucial difference between the
first and this second type of rule rejection is that the agencies involved
generally have a smaller scope of authority. Most of the agencies found
in this type have been established in order to regulate a single type
of business.

In these examples the broader interest is thought to reflect the
views of the ma jorits.z of the people. Decreasing state expenditures,
creating more jobs, and preventing possible abuse of state regulations
have been found to be situations that have received broad interest sup-
port. In essence, the concept of broad interest is one that implies
that changes made by specialized groups may have a detrimental effect on
society as a whole. Out of the fifteen rejected rules four have followed
this pattern. Table 6 lists these rules in the order that they have
appeared before the committee.

In December of 1979, the House CGO disapproved a rule promul-

gated by the Alcoholic Beverage Commission A.B.C.). This rule was
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written ‘in order to repeal a regulation on the private use of liquor inven-
tories by wholesale and retail owners and employees. The purpose
of the existing regulation was to restrict the "out of the market" sales
of liquor by keeping strict inventories and controlling the specific amount

(eight cases of fifths per month) that employees and owners could use

for personal consumption. The liquor industry in alliance with the A.B.C.

felt that this limitation was much too restrictive. This repeal of a
rule was promptly rejected by the CGO of the House because of the
opinion that to allow larger personal inventories would lead to "bootleg"
sales, as well as, avoidance of state taxes.

Although under a different set of circumstances it appears that
the Department of Education was also involved in a similar type of
arrangement. One month prior to the disapproval of the Department's
rule, the House CGO disallowed (a thirty day notice) all the Department
of Education's minimum standards used in governing the state's public
school system. (See Appendix B.) This was done because the Com-
missioner of Education had decided to publish the minimum standards
and distribute them among the school systems before the CGO had the
opportunity to review them. The cost of the publication and distribu-
tion was $17,000.8 As a result of this action the committee staff was

instructed by Chairman Bob Davis (D. Chattanooga) to review all the

8william Bates (April 1980).
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minimum standards very carefully. However, at the next committee
meeting, one month later, all the standards with exception of a new
standard for anchoring school bus seats, were approved. This rule
required that a newer and heavier bolt be used on all the seats in public
school buses. After a month's research legislative staff could find
no examples in Tennessee that the present bolts were defective or in-
efficient. In the staff's opinion, changing bolts would have a substan-
tial financial impact ($200.00 per bus) on the state while having little
if any safety justification. It was also revealed that all research and
summaries delivered to the committee members from the Department,
came by the way of the industry that manufactured and installed the
newer bolts. An industry spokesman also appeared before the committee
in order to argue the necessity of the rule.

This type of rule rejection indicates that certain state agencies
may be vulnerable to the desires of the industry which it regulates.
Legislative review provides a check on this association so that all
divergent interests may be heard before the rule comes into effect.
Throughout state government there are various commissions and agencies
that regulate one type of industry. It is apparent that these groups
could engage in a kind of rulemaking that would be unsuitable to cer-
tain broader interests within our society. This was especially true
in the A.B.C.'s compatible attitude toward the liquor industry.

In July of 1979, the CGO of the House disapproved a set of rules
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which would have given nursing home administrators the authority to
establish a training center for those wanting to enter the profession.
If they were allowed to do so then the Board of Examiners for Nursing
Homes would have had complete autonomy in the licensing of these
administrators. It was the opinion of the legislators that the Board
of Examiners had gone far beyond the intent of the legislation that
created their board.

A similar set of circumstances also caused the rejection of a
set of rules promulgated by the Board of Examiners for Architects 'and
Engineers. This Board attempted to restrict entry into the trade of land-
scape architects. In establishing a licensing procedure for landscape
architects only qualified individuals, who passed a state exam, would
have been allowed to bid for state contracts, as well as, other private
construction ventures. The CGO of the Senate rejected this change
because the legislature's intent was to establish certification (less
restrictive) instead of licensing procedures.9

In essence this second type of rule rejection has shown that rule
review committees are aware of the problem of having specialized agencies

governing a single type of business. There is a tendency on the part

9Licensing procedures establishes a commission, which can
write rules, decide on contested cases and govern the occupation.
Certification is a term developed by the legislature as a compromise;
a certified profession has no commission thus having no legal autho-
rity to restrict entry into the profession.
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of both government and business to protect and promote the livelihood
of existing businesses. In these cases the review committee served
as an arbiter in determining how much protection the government should
allow, thus protecting broader interests.
The final type of rule rejection indicates that on occasion cer-
tain issues are of such a nature that the review committee feels com-

pelled to refer the rule to the full legislature.

Type Three: Committee Deference to the Full Legislature

From time to time rules appear before the review committee that
have either been presented to the legislature as a bill or the subject
matter of the rule is considered to be statutory material. If this is the
case then the rejection of the rule does not necessarily mean that the

legislature disagrees with its intent, as in the two previous patterns.

It does mean that they believe that the full legislature should be involved

in the acceptance of the policy. Therefore, administrators have found
that one consequence of having legislative rule review is that it is
extremely difficult if not impossible to adopt regulations that parallel
the intent of bills that the legislature considered and refused to pass. 10
CGO Committee staff has been given the task of sorting through the

stacks of legislation that the General Assembly considers each year.

In 1980 over 1300 pieces of legislation were introduced in Tennessee's

10wi1ljam Bates (April 1980).
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legislature. In addition, certain issues are considered to be matters
in which the full legislature has jurisdiction. The examples found in
the list of rejected rules include certifying new professions, local
rules, and involvement in federally supported programs. Table 7 cites
the rejected rules that follow this pattern.

In February of 1979, a rule promulgated by the Public Health-
Medical Assistance Division allowed community hospitals to receive
medicaid benefits even though the hospital had not complied with medi-
caid regulations. Despite the assurances of the agency, the rule was
rejected because committee members felt that non-compliance might
jeopardize federal funds to the medicaid program. In addition, members
of the committee argued that the approval of a grandfather clause which
allows existing yet non-complying agents to receive funds would not
be within the jurisdiction of a single committee. In order for the agency
to apply a grandfather clause these legislators felt that the issue should
have the sanction of the full legislature. 11

The CGO of the Senate disapproved a rule in February of 1980
that would have allowed local governments more discretion in taxing
businesses within their jurisdiction. Legislators jealously guard their
power to oversee the taxing operations of the local governments in

their districts. The review committee by not approving this measure

11l70e Barnes (June 1980).
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continues the policy of allowing each legislator the right to work with
their respective local governments. 12 With the consent of the legis-
lators and local officials, generally local bills are introduced and passed
as legislation. These local bills restrict the effects of the policies

to only the specified political jurisdiction.

Another rule that follows this type of rejection was one that was
promulgated by the State Board of Medical Examiners. In effect, this
rule established physician's assistants as a licensed profession in
the state. On two different occasions this same issue was considered
in legislation and defeated. The most notable reason for its failure was
that the state's optometrists and opthomologists opposed allowing physi-
cian's assistants to become licensed. The reason for their opposition
was that they feared the P.A.'s would begin to assume part of their
duties. One duty most frequently mentioned by the opthomologists was
the testing of eye refractions. Immediately following the rejection of
the rule establishing physicians assistants, a bill was reintroduced
that finally gained legislative approval.

The final rule rejection that falls in this category occurred in
March of 1980. The A.B.C. promulgated a rule which removed the

restrictions on the advertising of liquor prices and name brands

12According to a 1953 Tennessee Constitutional Amendment all
local legislation needs two-thirds approval of the local governing body.
Tennessee Constitution, Article XI, Section 9.
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throughout the state. Supported by the state's liquor industry, this
repeal of the rules received severe opposition from religious groups
around the state. As a result of mounting public pressure and publicity
the CGO of both the Senate and House disapproved of repealing the
restrictions on liquor advertising. From the perspective of the state's
consumers the competition arising from this advertising might not only
result in lower prices but might also serve to provide more information
for the buyer. The state's liquor industry encouraged this viewpoint

in that the volume of liquor sales may increase as a result of adver-
tising. However, the even broader and more effectively organized
religious interests feel that advertising prices and locations would
serve to encourage the consumption of alcohol. Therefore, in order

to effect a compromise among these groups the review committee
rejected the rule change because as several committee members stated
this issue would be better served if it was considered by the full legis-
lature. They cited the advertising of pharmaceutical drugs as a similar
issue that was handled by the full legislature instead of the rule review

committee.

Miscellaneous Cases

Two of the fifteen rejected rules were not considered under the
three types of rule rejection. However, they are still important in
that they do reflect the rule review committee's willingness to accept

responsibility for arbitrating opposing interests when the enabling
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legislation remains vague in its intent. Table 8 presents the two
remaining rules.

The suspension of the Board of Regents attempt to withdraw all
of their rules concerning faculty members stems from the previous atti-
tude of this agency that it should not be subject to the administrative
procedures act. Basically, the Board of Regents felt that establishing
uniform methods for promotion, leave policy and definitions of faculty
members would leave the Board unduly responsible for the actions of
the administrators in each institution (colleges and universities).

This was reflected in the Gray v. State Board of Regen’cs13 decision

which held that the Board did have responsibility for the actions of
administrators in regard to student behavior in each college and uni-
versity within its system.

The legislative committee rejected the withdrawal because of
the desire of the committee members that a centralized agency needed
to be responsible for administrative hearings and rulemaking. The
removal of the regulatory chapters dealing with the policies and pro-
cedures concerning faculty members was viewed as a step that would
relieve the Board of Regents from these obligations.

The next rejection was a disapproval of a rule promulgated by

the Department of Human Services. In this instance the rule review

13Gray v. State Board of Regents, Tennessee, 561 Southwest
Reporter 2 d 140 (1976).




110

‘9o9ssauus], Jo 91015 o}

30 suofje[nboy pue s8Ny 8Ul JO UOTIR[IAWIO) [eIOTJFO @ Ul punoj sIaquinu Xspul ore

uopdi1ossp yoee jo puo oy je poIsSI] Sloquny

*o[nX o} JO 109330 OIseq 9y} sure[dxqy

(90°-S0°S
-y-0¥2I) "UOISSTWWOD aIed
1931507 pue ’ATTwe] juaue

6/61 -uxed 103 a[qeldwr} pajear)
aunf *9jels 93 uf aled J91SOF S9OINIOG 6461
aleusg ‘OnHD poaoxddesig JI0J saanpesoid paysiiqelsy upwinyy 1tdy
(S-¥-0¥%20
pue £-Z-0%20 sisideyDd ‘10°9
-2~0¥Z0) °Aoriod saeoy Aynoey
pue Aj[noej Jo uorjowoird oy
8261 'slequaw A}[noeJ JO UOTITUIIOP
alruog Joquiana( oyl 01 paebaa ur sa[nt s,Aousbe sjuabay 861
95NoH ‘O popuadsng 9} JO TemeIpUITM 2] polepue|y JO pivoyd JSQUBAON
9911 TWWIO)  udye], UOTIOY ¥9INY 9 Jo uondrIdsag Xouaby 10 21eq
aATIeIS1hOT juswxedag

SNOILLOA[TY TINY SNOINVITIOSIN

8 TTdVL




111

committee served as an arbiter between the foster care programs and
the state's privately owned orphanages. The Department of Human
Services was operating under a statutory mandate that they create a
commission, as well as, standards for foster care programs in the
state. Religious interests around the state objected to the standard
which designed a timetable for sending children into a permanent
family environment. The primary reason for their objections was that
they felt that the sectarian orphanages would be eliminated due to the
rapid take over of the foster care system. As a result of this objection
from the orphanages the House CGO disapproved the rule so that the
religious interests and the state agency would have more time to reach
a compromise. Two months later, a rule was approved by the CGO
that kept essentially the same timetable for permanent residence, yet
gave the orphanages representation on the state commission which was
to govern the operations of the program.

In summary, there are three types of rule rejection in Tennessee.
The first deals with the large diversified agencies conflicting with
the industries they regulate. It was seen that rule review has been
used by major corporations and business associations to get rid of
unwanted regulation. The second is concerned with curbing the influ-
ence businesses have over certain small specialized agencies. In

part the review committee has served as an arbiter in insuring that the

financial control and the administrative procedures used by state agencies
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do not promote and protect businesses beyond the agency's statutory
authority. It is in this manner that the rule review committees serve
the state's broader interests. The third type reveals that the committee
is inclined to reject rules that they feel should be considered by the
full legislature. It was seen that certain issues are considered to be
statutory, and rules that have similar intent of previous unsuccessful

legislation are deferred by the committee back to the full legislature.

Factors that Contribute Toward Rule Rejection

There are several factors which have an influence on committee
rejection of rules and regulations. The most frequently reoccurring
items which have the greatest impact on rule rejection are the lobbying
efforts of interested parties, the nature of the agency involved, and
staff summaries. The following section will elaborate on the effects
of each of these factors since they are viewed as being extremely impor-

tant to the operations and outcome of rule review in Tennessee.

Lobbyists. The effects of lobbying should not be underestimated. In
Tennessee, Common Cause has identified over one-hundred and fifty
business, labor and partisan associations that are organized interest
groups. 14 To an extent most of these groups contribute money, man-

power, and information to legislators. lLegislators are therefore

14Common Cause of Tennessee, Financing of the Tennessee 90th
General Assembly (Nashville: Common Cause/Tennessee, 1977), pp. 151-

152,
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dependent upon these organizations not only for reelection (See Chapter
I) but on occasion their ability for decisive action depends on the
information that they receive from the lobbyists.

Rule review is an area of legislative activity that lends itself
to interest group influence. Due to their small numbers, the key mem-
bers on the rule review committee are easily identified. Therefore,
lobbyists can centralize their efforts toward these key individuals.
Also due to apparent lack of press coverage of the review committee,
lobbyists have more flexibility in their operation. They do not have to
be as sensitive to the broader issues which sometimes create opera-
tional barriers when working with the full legislature. In brief, the
lobbyists are more capable of determining the outcome of their efforts
in rule review than they would be with the full legislature. It is a much

more comfortable arena in which to work.

Nature of the Agency. State agencies have a wide range of responsibi-

lities. For example, one of the largest agencies, the Department of
Public Health, regulates numerous different types of businesses. The
regulated businesses range from the producers of groceries to the sup-
pliers of medical products. The objective of this agency, and others
similar to it, is to regulate so that appropriate levels in quality of
services and goods are maintained in the state. Any controversy be-
tween these large agencies and the regulated businesses centers on

the question of what is appropriate. As seen in the first type of
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rejected rules, their perspectives may differ.

On the other hand, there are smaller more specialized agencies
which in part were created by the legislature for the businesses being
regulated. One example, reviewed in the rejection types was the
Alcoholic Beverage Commission. At times it becomes apparent that
there is a tendency for this agency and the liquor industry to jointly
determine acceptable standards. The rule review committee on occasion
was rejecting these standards because of the feeling that the agency
and business were not considering broader interests. Support for these
broader interests is usually found in the research the legislative staff
conducts on each promulgated rule. The content of this research is

found in the rule summary which is discussed in the following section.

Rule Summaries. The rule summary is the information that the committee

members receive prior to reviewing and voting on the rule. To a great
extent most legislators do not have the technical expertise to make

fair judgments on these rules without the information provided to them

in the summaries. The summaries also serve to shape the legislator's
initial opinions concerning the rules, since they are distributed to them
two weeks prior to the committee hearing. In addition, questions asked
by the legislators during these hearings frequently parallel the issues
raised in the summary. In this way the rule summary generally quides
the content of the committee hearing.

Rule summaries also indicate the importance staff has in regard
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to the actions of the review committee. Committee staff is responsible
for the preliminary inquiry into the necessity of rule changes. It is
therefore the responsibility of staff to determine the important issues
and report on these issues in the summary. A detailed discussion of
the exact form used by the staff in the development of rule summaries
is found in Chapter III. Perhaps the most unique aspect of the rule
summaries is that they are more comprehensive than any legislatively
produced information received on proposed legislation. In effect this
means that proposed rules are being scrutinized by staff more tho-

roughly than proposed laws.

Rule Review: Prospective on the Future

Although rule review in Tennessee is into its sixth year, the
actual practice of continuous review by a specialized committee did
not begin until 1978. The importance of the continuous approach is
indicated by the increasing number of rule sections which have been
rejected by the committees since 1978, Table 9 lists these rules corre-
sponding to the year they were either disapproved or suspended. The
table also shows the number of proposed and emergency rule sections
which were filed by state agencies during the specified year. The
final column in the table indicates the success rate of each promulgated
rule section. This rate has been calculated by dividing the number of
proposed rules reviewed by the number of rejected rules. The results

are then subtracted from 100 percent.
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Perhaps the most important finding in Table 9 is the growing use
of the disapproval power. It appears that the review committee of 1981,
the Joint Committee on Government Operations, may be more willing to
use the disapproval power if present trends are followed. Apparently,
the procedure has changed to the point that committee members are more
comfortable in their task of continuous review of agencies proposed
rules. The suspension of effective rules can neither be practical nor
systematic. Continuous suspension would require periodic review of
all the rules of each agency. Sunset legislation, which requires legis-
lative review of the structure and objective of state agencies may be
a better forum for reviewing effective rules.

Another finding of Table 9 is that there has been no noticeable
decline in the number of rules being promulgated over the past five
years. The claim that rule review would curb the number of rules seems
not to be the case. However, there is speculation that the agencies
are drafting higher quality rules as a result of the requirements of the

rule summary and the anticipation of the legislative hearing. 15

Conclusions

Tennessee is one of the several states that now have a situation

where the body of law that contains rules and regulations either equals

15william Bates (April 1980).
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or exceeds the statutory law. 16

In Tennessee, during the 1977 legis-
lative session the volume of newly adopted rules and regulations pub-

lished in the Tennessee Administrative Register amounted to 2,061

sections, subsections and paragraphs. 17 The responsibility of the
rule review committee to analyze and evaluate each proposed rule sec-
tion is extremely demanding. The review committee in Tennessee has
similar powers in regard to rules and regulations with the exception

of drafting the rules, as the legislature has in making laws. These
are significant powers that may have an enormous influence over pri-
vate individuals, selected groups, small and large businesses, and
all segments of government.

The potential for abuse of the review system by powerful lob-
bying factions is apparent. The traditional safeguard of checks and
balances within a legislative system exist only in a mild and unused
form in Tennessee. 18 On the other hand, rule review is a method that

can establish a form of political accountability for administrators,

16Report: of the National Conference of State Legislatures (Lexing-
ton, Kentucky: NCSL, 1978), p. 7.

175cott Gallant, Assistant Director of Publications, Administrative
Procedures Division, in a memo written to Mike Call, Administrative
Assistant to the Speaker of the House of Representatives (October 20,
1977).

18y Joint Resoiution, which is passed by both houses of the legis-
lature, is the only check on the powers of the review committee other
than the passage of legislation.
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who are making political decisions. The anticipation of legislative
review calls for administrators to be sensitive to the attitudes, per-
ceptions, and previous behavior of the rule review committee.

Rule review may also result in legislators on the CGO making
rule changes without accepting responsibility for them. As a conse-
quence, agency administrators may also feel that they should not be
accountable for the changes made by a legislative committee. It is
in this fashion that rule review can be used to undermine the authority
of administrators. In addition, since many of the enabling statutes
for administrative programs remain vague in their intent, legislative
involvement in the details of the program can make intent more sharply
defined. When the legislature alters a rule the intent of the legislature
becomes explicit. In effect this may tend to restrict administrative

authority.



CHAPTER V

SUMMARY AND CONCLUSIONS

This thesis has focused on a basic problem in American demo-
cratic governments. As a result of the changing complexities in
governing our society, certain segments of our democratic government
have sought to become removed from public accountability. The most
noticeably insulated segment of government is the administrative agency.
To a great extent agencies have been allowed to make significant changes
in the policies of government without being subjected to continuous
inquiry by the elected legislative bodies.

Since the legislature is the branch of government which creates
and delegates powers to administrative agencies it is responsible for
overseeing their activities. Legislatures have primarily used the finan-
cial aspects of agency's programs to control their actions. In several
ways this method of oversight has not always proved to be effective.
Therefore, newer procedures for oversight are beginning to emerge. One
of these procedures, legislative review of administrative rules and regu-
lations, has been the subject of this study.

Administrative rules and regulations have the force and effect
of lJaw. They are powerful tools used by agencies which influence
an extensive list of both public and private operations. Therefore,

an analysis of legislative review of agency rules and regulations has
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vital importance.

A model for rule review was discussed in Chapter I in order
to describe the factors which have the greatest impact on a legisla-
ture's willingness to use rule review. The three components of the
model--environment, legislators, structure--were identified through
a synthesis of the research that has been conducted on oversight.
It is assumed that under certain conditions the oversight/rule review
behavior of a legislature will be intense. Under dissimilar conditions
the review behavior will weaken. The two major factors within the
legislative environment that contribute toward the degree of intensity
of oversight are executive-legislative relations and the demands con-
stituents place on the government. Legislators appear to be motivated
by a sense of accomplishment and the meaning rule review may have
in regard to re-election. The litefature also indicates that legislators
can be more successful in their oversight endeavors if the legislative
structure is designed in such a fashion that oversight is encouraged.
This depends primarily upon the committee system, which needs
staff support and the legal authority to act on an agency rule.

Research reveals that certain state legislatures are beginning

to make rapid improvements in their performance in oversigh'c.1

1Rosenthal, Legislative Performance; Pierce; Crane; Lyons and
Thomas.
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One of the procedures cited for helping in this improvement was rule
review. Rule review was found to be an oversight procedure that should
have an important impact on the relationship between the administra-
tive agencies as it adds to the responsibility of the legislature.

A review of state statutes reveals that during the early develop-
ment of rule review, in the 1950's, two basic patterns of the procedure
became evident. The first pattern gives the review committee the powers
to either reject or accept agency rules. The second pattern allows the
committee to review and then refer questionable rules to the full legis-
lature. As rule review became more popular the procedures adopted
by the states began to vary according to the structure of the review
committees, the scope of authority and in the powers delegated to the
committees. Presently there are thirteen variations in the manner in
which state legislatures go aboﬁt overseeing agency rules.

Another finding of the statute review was that there are seven
different types of control mechanisms used in rule review by state
legislative committees. These mechanisms range from the amendment
power, which is allowed in one state, to the advisory power, that is
possessed by all thirty-six state review committees.

In Chapter II the states with rule review procedures were ranked
according to the anticipated strength of their review committees. From
this ranking it was seen that the stage of legislative development within

a state related to the strength of the review committees. Five states,
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including Tennessee, were found to have stronger review capabilities.
It appears, however, that Tennessee's General Assembly is the least
developed of the five leading states; the length of its legislative ses-
sion and the compensation paid to its legislators fall below the high
standards set by the four other states.

Between the years of 1945 and 1970, only five state legislatures
began reviewing rules and regulations. In the decade following 1970,
thirty-one of the thirty-six states adopted their review procedure.

This rapid growth can be attributed in part to legislative modemization.
However, a major impetus for the sweeping acceptance of rule review
statutes was the highly charged political issue which claimed that
there was too much governmental regulation. In essence, rule review
became the practical means of a popular issue which politicians enthu-
siastically supported.

In this study it was discussed that there are certain limitations
to a survey of state statutes. In fact, it was seen that on occasion
the statutory language could be misleading when one attempts to under-
stand the operation of rule review in a specific state. Although it was
beyond the scope of this study to look at a range of rule review opera-
tions across the states, the procedure and its operation in Tennessee
were examined in detail. This examination has two parts. First of all,
the historical context in which rule review was enacted was considered

because it is deemed to be extremely important in terms of the present
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characteristics of the law. Secondly, the actions of the rule review
committees in the Tennessee legislature were analyzed according to
their suspensions and disapprovals of agency rules.

The historical review indicated that the procedure received a
less than amiable reception from both the governor and agency officials.
In fact, the governor promised to "ignore the law" and several state
agencies attempted to secure exemptions from it. Opponents of rule
review claimed that it violated the separation of powers provision of
the state constitution. They contended that rule review was an encroach-
ment upon administrative expertise. In addition, Governor Blanton argued
that the delegation of suspension (rejecting effective rules) to a single
legislative committee concentrated too much authority within the legis-
lature. Nevertheless, rule review by legislative committee in Tennessee
has survived and developed. A brief list of those items considered to
be important in terms of the development of rule review include: install-
ment of the disapproval power (rejecting proposed rules), consolidation
of the rule review committee, increase in staff, and the distribution
of comprehensive information (on the rules being reviewed) to the com-
mittee members.

What does all of this mean? In order to answer this question
this study has examined each rule or regulation that has either been
suspended or disapproved by a review committee in Tennessee. It was

found that rule review may become involved in volatile issues. In
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fact, the first rule suspended by a committee in Tennessee was one
that called for more restrictive measures used in regulating strip mining.
From the outset it appeared that rule review would be used by interest
groups and the legislature in order to prevent agencies from unilaterally
implementing regulations that could have an economic impact on businesses |
within the state.

It was seen that rule review committees direct their rule rejection
activity toward three types of rules. Type One identifies five examples
in Tennessee where businesses have benefited from the actions of the
rule review committee. The Second Type identifies instances where
smaller state agencies and businesses have worked together in order
to promulgate rules that promote and protect certain business operations.
Broader interests such as the protection of state revenues, the monitoring
of possible criminal violations, aﬁd the maintenance of free entry into
businesses without undue restriction have influenced the rejection of

promulgated rules. The Third Type of rule rejection recognizes the ability

of the review committee to reject rules because they have features which
are similar to proposed legislation that the full legislature considered

but refused to pass.

Conclusion: Has It Made a Difference ?

This study has been conducted with an emphasis on committee review
of agency rules and regulations. Committees are the locus of decision-

making in a legislative body and specialization is crucial to their operation.
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Engaging extensively in rule review requires the special knowledge
and swift action which is offered by a committee system. Therefore,
an analysis of the rule review committees across the states is con-
sidered to be crucial when determining the impact of the oversight pro-
cedure in American state legislatures.

Most importantly, however, rule review has had an impact on
administrative-legislative relations. This relationship may be chan-
ging in at least two ways as a result of rule review. First, it was seen

that the concept of accountability for administrative regulations may

now be shifting. For instance, administrators should be accepting the
reality of continuous legislative involvement in their promulgation of
rules and regulations. Although rule rejection is only actualized in a
few cases, the anticipation of frequent legislative hearings should have
a powerful controlling effect on the administrator. The legislature,
perhaps unwittingly, also has accepted new responsibilities for which

it too should remain accountable. When the legislature chooses to
reject agency rules, in effect it is becoming involved in the details

of agency programs. In doing so, legislators are influencing legislative-

administrative relations by broadening the scope of legislative intent,

thus increasing the responsibility of the legislature.
Legislative intent is a concept which needs further study. Cur-
rently, however, it is apparent that on occasion there is a difference

between voiced opinions of legislators and administrative interpretations
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of legislative acts. Rule review will certainly strengthen legislative
authority as it restricts the interpretative powers of state agencies.
Essentially legislative intent has been thought of as a concept which
remains intrinsic to the legislative act as it is handed down to the
administrative agency. Rule review is an oversight procedure which
mandates legislative follow-through in the specific details of the legis~
lative act. Intent, therefore, becomes something less of an interpre-
tation and more of an actual statement of objective by the legislature.
A potential legal problem could arise from the procedure in that com-
mittees in at least eight states can determine the intent of the full
legislature in regard to agency rules.

From an overall perspective, the legal concept of separation of
powers will be affected by the continuance of rule review. Traditionally,
rules and regulations have been considered to be the jurisdiction of
administrative agencies. Legislative rule review changes this outlook.
As legislators begin to initiate changes in the rules, the rules may no
longer be viewed strictly as enforcement of the laws. As a result
administrative rules should assume the same inherent value as the
laws themselves. This is a product of rule review which benefits
administration because the rules and regulations analyzed and approved
by the legislature carry with them the support of legislative intent.

Does this really matter? There has been only one court case

in Tennessee which dealt with this issue. The petitioner in this case
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claimed that the rules of the State Board of Regents were invalid
because they did not receive the explicit approval of the legislature.
The issue was never resolved, however, because the rule which was
violated was also part of the state's criminal code. 2 With no other
example it appears that there is very little basis to the claim that rules
somehow become stronger because they have received legislative appro-
val. From an overall perspective rule review has made only a minor
impact on the operations of the state legislature. Perhaps the antici-
pation of rule analysis by the legislature on the part of administrators
has made them more deliberate in their drafting of rules. There is no
evidence to indicate that administrators are unwilling to promulgate
rules because of the fear of legislative review. 3 In terms of practical
effect, five years of rule review in Tennessee have given the state
less restrictive strip mining regulations, liquor store owners are still
unable to advertise and their personal consumption of alcohol is still
being monitored, nursing homes continue to operate relatively unregu-
lated and the state has saved $40, 000 by not purchasing new bolts for
its public school buses and so on. In sum, rule review is an interes-
ting idea which has made minor changes, but it has not significantly

effected the operations of state government.

2Gray v. State Board of Regents, 561 Scuthwest Reporter 2nd
Edition, 140, Tennessee, 1976.

3Interv1ew, William Bates, Director Administrative Procedures
Division, Office of the Secretary of State (June 1980).




LIST OF REFERENCES



LIST OF REFERENCES

Books

Baaklini, Abdo I. Comparative Legislative Reforms and Innovations.
Albany: State University of New York, 1978.

Buchanan, William. Legislative Partisanship:’ The Deviant Case of :
California. Los Angeles: University of California Press, 1963.

Burns, John. The Sometime Governments. New York:‘ Bantam Books,
Inc., 1971.

Citizens Conference of State Legislatures. State Legislatures:' An
Evaluation of Their Effectiveness. New York: Praeger Publishers,
-1971.

Common Cause. Financing of the Tennessee 90th General Assembly.
Nashville: Common Cause, 1977.

Cooper, F.E. State Administrative Law. New York: Bobbs-Merrill
“Co., 1965.

Craft, Ralph. Profiles of Oversight in Five States. New Brunswick,
New Jersey: Eagleton Institute of Politics, October 1977.

Crane, Edgar. Legislative Review of Government Programs: Tools
for Accountability. New York: Praeger Publishers, 1977.

Davis, Kenneth Culp. Administrative Iaw Text. 3rd ed. St. Paul:
West Publishing Co., 1972,

Fenno, Richard. The Power of the Purse. Boston: Little and Brown,
'~1966.

Gallant, Scott. A Manual for State Administrators on the Uniform Adminis-
trative Procedures Act. Nashville, Tennessee: Office of the
Secretary of State, 1979.

Greene, Lee S., Grubbs, David H., and Hobday, Victor C. Govern-
ment in Tennessee. 3rd ed. Knoxville, Tennessee: The Univer-
sity of Tennessee Press, 1975.

130



Books (continued)

Herzberg, Donald G., and Rosenthal, Alan. Strengthening the States:'
Essays on Reform. Garden City, New Jersey: Doubleday and Co.,
1971.

Jackson, Edwin L., and Howard, Alan J. Legislative Oversight. Athens,
Georgia: Institute of Government, University of Georgia, 1976.

Jewell, Malcolm, and Patterson, Samuel. The lLegislative Process in
the United States. New York: Random House, 1973.

Linde, Hans A., and Burmns, George.  Legislative and Administrative
Processes. Mineola, New York: The Foundation Press Inc., 13876.

Lyons, William, and Thomas, lLarry W. Legislative Oversight:’ A
Three State Study. Knoxville: Bureau of Public Administration,
University of Tennessee, 1978.

Mayhew, David. Congress:' The Electoral Connection. New Haven:(
Yale University Press, 1977.

Ogle, David. Strengthening the Connecticut Legislature. New Bruns-
wick, New Jersey: Rutgers University Press, 1970.

Ogul, Morris. Congress Oversees the Bureaucracy. Pittsburgh, Pa.:
University of Pittsburgh Press, 1978.

Rosenthal, Alan. Legislative Performance in the States:' Explorations
of Committee Behavior. New York: The Free Press, 1974.

State of Tennessee. Tennessee Blue Book, 1979-1980. Nashville,
Tennessee: State of Tennessee Publications, 1979.

Uslaner, Eric, and Weber, Ronald E. Patterns of Decision-Making in
State Legislatures. New York: Praeger Publishers, 1977.

Periodicals and Articles

American Bar Association. American Bar Association Reports. C‘nicago:'
American Bar Association, LVIII (1933), 407-427.




132

Periodicals and Articles (continued)

Bibby, John F. "Committee Characteristics and Legislative Oversight
of Administration, " Midwest Journal of Politics, X (1966), 78-98.

Bolton, Arthur. "Expanding Powers of the State Legislature," in Leroy
Rieselbach, Editor. Legislative Reform. Lexington, Massachusetts:
Lexington Books, 1978, 133-155.

Carr, Cecil., "Parliamentary Supervision in Britain," New York University
Law Review, XXX (1955), 112.

Gawthrop, Louis C. "State lLegislatures and Program Performance
Review: Some Policy Implications," in Susan Welch and John G.
Petters, Editors. Legislative Reform and Public Policy. New York:
Praeger Publishers, 1977, 140-145.

Keefe, William J. "The Functions and Powers of the State Legislature, "
in Alexander Heard, Editor. State Legislatures in American Politics.
Englewood Cliffs, New Jersey: Prentice Hall Inc., 1966, 37-69.

Lees, John D. "Legislatures and Oversight:v A Review Article on a
Neglected Area of Research," lLegislative Studies Quarterly, II
(1977), 193-208.

Lockhard, Duane. "The State Legislator," in Alexander Heard, Editor.
State Legislatures in American Politics. Englewood Cliffs, New
Jersey: Prentice Hall Inc., 1966, 98-126.

Nashville Tennessean. June 13, 1975, 14.

National Conference on State Legislatures. Annual Report. Lexington,
Kentucky: National Conference on State Legislatures, 1978.

Pierce, Ned R. "Overruling the Rulemakers,"” National Civic Review,
IXV (1976), 376-377.

Press, Charles. "Second Thoughts on Strengthening State Legislatures, "
Publius, IV (1974), 117-122,

Rosenthal, Alan. "Consequences of Legislative Staffing." Yearbook
National Conference of State lLegislative Leaders. Milwaukee:

National Conference of State Legislative Leaders, 1969, 15-24.




133

Periodicals and Articles (continued)

Rosenthal, Alan. Legislative Turnover in the States, " State Govern-
ment, XLVII (1974), 148-152.

Scher, Seymour. "Congressional Committee Members as Independent
Agency Overseers; A Case Study, " American Political Science Review,
LIV (1960), 911-920.

Schwartz, Bernard. "Legislative Control Over Administrative Rules
and Regulations, " New York University Iaw Review, XXX (1955),
85~111.

Sharkansky, Ira. Agency Requests, Gubernatorial Support and Budget
Success in State Legislatures, " American Political Science Review,
IXII (1968), 1220-1231.

Wright, Dell S. "Executive Leadership in State Administration, " Mid-
west Journal of Political Science, XI (1967), 1-26.

Statutes, Constitutions and Journals

Connecticut Revised General Statutes

Kansas Statutes Annotated

Michigan Constitution

Michigan Statutes Annotated

Nebraska Revised Statutes

McKinney's Consolidated Laws of New York Annotated.

Pennsylvania Statutes

Tennessee Constitution

Tennessee House Bills

Tennessee House Journal

Tennessee Senate Bills




134

Statutes, Constitutions and Journals (continued)

Tennessee Senate Journal

Tennessee Statutes Annotated

Wisconsin Statutes Annotated

Court Cases

Acuff v. Commissioner of Tennessee Deparment of Labor. 554 South-
west Reporter 2nd Edition. 627, Tennessee, 1977.

Dryer v. 1llinois, 187 U.S. 71, 1902.

Gray v. State Board of Regents, 561 Southwest Reporter 2nd Edition.
140, Tennessee, 1976.

International Brotherhood of Teamsters Union v. Hanke. 339 U.S. 470,
1950.

Unpublished Materials

Air Pollution Control Board of Tennessee. Board Resolution Concerning
the Adoption of Rules: 1200-3-19-03, June 28, 1979.

Bates, William N. "State Agency Seminar on Legislative Oversight of
Rules." January 25, 1980.

Blanton, Ray. "Address Made to Constitution Officers, Select Members
of the General Assembly, and Administrators of Several State
Agencies," June 21, 1975.

Cobb, Steve. Report of the Subcommittee on the Review of Adminis-
trative Reqgulations, March 22, 1977.

Gallant, Scott. Memoranda, "Agency Rules and State Statutes,"
October 20, 1977.

Legislative Panel. "Discussion on the Suspension of State Agency
Rules and Regulations," Transcripts. Nashville: Tennessee
General Assembly, 1975.



135

Unpublished Materials (continued)

Levitas, Elliot, United States Representative. Seminar Congressional
QOversight of Agency Decision-Making, Address made to American
Bar Association, December, 1976,

Lodge, Richard, Assistant Attorney General of Tennessee. "Opinion
Dealing with Legislative Review of Administrative Rules and Regu-
lations," addressed to Governor Ray Blanton, December 22, 1975.

Mallard, Carl Bruce. "The Governor as-a Legislative Leader in
Tennessee." Unpublished Ph.D. Thesis, University of Tennessee,
Knoxville, 1979.

Petty, John Rife. "A Comparative Study of the Institutionalization of the
Tennessee House of Representatives and the U.S. House of Repre-
sentatives." Unpublished M.A. Thesis, University of Tennessee,
Knoxville, 1971.

Thompson, Antoinette. "Legislative Review of the Budget in the Tennessee
General Assembly." Unpublished M.A. Thesis, University of Tennessee,
Knoxville, 1974,

Union Carbide Corporation, Carbon Product Division, Columbia, Tennessee.
"Comments Conceming Columbia Non-Attainment Area." Nashville:
Union Carbide Co., September 11, 1979.

Interviews

Barnes, Joe, Attorney for the Committee on Government Operations,
June 1980.

Bates, William N., Director Administrative Procedures Division, Qffice
of the Secretary of State, November 1979, February 1980, April

1980, May 1980 and June 1980.

Gallant, Scott, Assistant Director of Publications, Administrative Pro-
cedures Division, Office of the Secretary of State, October 1979.

Jensen, Tom, Representative General Assembly, Former House Minority
Leader, October 1979,







APPENDIX A

A SURVEY OF STATE LEGISIATIVE RULE REVIEW STATUTES

The review committees will be listed in alphabetical order in the

following manner:

Name of the state, Year of statute, Code number
Powers of the committee

Name of the committee, membership requirements, voting procedures
and other added information

Lists which rules the committee is allowed to review.

This is a listing of the time requirements as they relate to the
delegated powers. Time requirements can be listed in several
different ways depending upon which entry is responsible for
acting on the rule. For example, in Tennessee the agency is
required to act by either amending, modifying or repealing a
disallowed rule or objected rule within thirty days. In some
states the time constraint is placed on the committee, espe-
cially in reference to proposed rules. In other states the full
legislature must act within a certain time period or the com-
mittee action will supersede it. In all states proposed rules
will be approved automatically if there is no legislative action
within a defined length of time.
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Alaska 1975 44-62-32 24.20-400
Disallowment and Advisory

Administrative regulations review committee; six members, three from
Senate and three from House, at least one member must be from each
political party, simple majority

1. All Rules Reviewed; two-thirds of legislature must sustain committee
action.

2. Committee has forty-five days to review proposed rule before it
becomes effective

Arkansas 1973 6-610, 4-617
Advisory

Legislative Council Committee; thirty members, sixteen House and
fourteen Senate, bi-partisan restrictions, various duties

1. All Rules Reviewed
2. Council has thirty days to review before rule becomes effective.

Colorado 1977 24-4-103
Advisory

Joint committee on administrative regulations; six members, three House
and three Senate, no partisan restriction; all rules reviewed by the
committee are referred by legal staff

1. Proposed Rules Reviewed
2. After agency's adoption rule becomes effective, the committee has
twenty days to advise full legislature as to the merits of the rule.

Connecticut 1949, 1967 amended 1979 4-48a (4-170)
Modify (all rules), Suspension and Disapproval

Joint legislative regulations review committee, fourteen members, eight
House and six Senate, proportional partisan representation, simple
majority

1. All Rules Reviewed
2. The committee has sixty five days to select rule for review or it
becomes automatically adopted.



Delaware 1978 Title 29-6455
Advisory

Delaware Administrative Commission; three members all non-legislative
refers all matters to full legislature

1. Proposed Rules Reviewed
2. For adoption on expected date agency must submit proposed rules
thirty days prior to that date

Florida 1974 Chapter 120
Suspension and Disapproval

Joint administrative procedures committee, six members, three House

and three Senate, no partisan restriction, simple majority, several guide-
lines for disapproval, one listing state that the proposed rule must not
have an adverse affect on the competitive market

1. All Rules Reviewed
2. Automatic approval within twenty-one days from filing

Georgia 1977 3a-103
Advisory

All standing committees, two-thirds of both houses must agree with
committee referral

1. Proposed Rules Reviewed
2. Committees must act within twenty days or rules are automatically
adopted

Idaho 1978 67-5218
Disallowment and Advisory

Two subcommittees; simple, no restriction as to membership

1. Proposed Rules Reviewed

2. Agencies are restricted in that each proposed rule must be submitted
at the beginning of the legislative session. An exception to this
is the adoption of emergency rules.




Louisiana 1978 49.968
Disapproval and Advisory

All standing committees; each committee is assigned to a specified
agency. All rules adopted or proposed by these agencies can be
reviewed by the standing committees. The Governor has veto power
over the actions of the committees.

1. All Rules Reviewed
2. Agency must submit rule to assigned committee twenty-one days
prior to its expected adoption.

Maine 1978 5-11105
Disallowment and Advisory

Standing committees of both houses

1. All Rules Reviewed; all rules expire five years from adoption
2. No time restrictions

Maryland 1976 Article 40-40a (amended 1964)
Disallowment and Advisory

Joint standing committee on administrative executive and legislative
review; ten members, five Senate and five delegates, proportional parti-
san representation, simple majority

1. All Rules Reviewed; committee has various duties aside from rule
review
2. No time restrictions

Michigan 1850, 1963 Constitutional Amendment Section 24.71
Suspension and Disapproval

Administrative regulations review committee, six members, three
Senate, three House, no partisan restrictions, simple majority,
committee operates only when legislature is not in session

1. All Rules Reviewed
2. Committee has twenty days to select rule before it becomes effec-
tive
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Minnesota 1975 3.965
Disallowment and Advisory

Legislative commission for review of administrative rules; ten members,
five Senate and five House, no partisan restriction, simple majority

1. All Rules Reviewed
2. Agency must submit proposed rules prior to the legislative session

Missouri 1976 536.037
Disallowment and Advisory

Committee on administrative rules; ten members, five Senate and five
House, no partisan restrictions, simple majority

1. Proposed Rules Reviewed
2. No time restrictions

Montana 1977 82-4203.1
Disallowment and Advisory

Administrative code committee; eight members, four Senate, four House,
partisan representation must be equal, committee meets monthly

1. All Rules Reviewed; no less than twenty legislators must agree that
effective rule should be reviewed.
2. No time requirements

Nebraska 1949 amended 1979 84-901.1
Objection and Disallowment

Administrative rule review committee; seven members, unicameral legis-
lature, simple majority, no partisan restriction

1. All Rules Reviewed

2. Objected and disallowed rules must be changed or resubmitted by
agency within thirty days or rules are suspended. Legislature must
sustain suspensions. In addition, statute specifically mentions
that committee cannot amend the rules.
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Nevada 1977 233B.066-.068
Disallowment and Advisory

Rule review commission; no statutory requirements dealing with make-
up of committee, simple majority

1. All Rules Reviewed

2. Commission sends all disallowed rules to standing committee which
is assigned to affected agency. Standing committee must act on
rule within thirty-five days. Without compliance, rule is automa-
tically adopted.

New York 1978 legis. 87
Disallowment and Advisory

Administrative regulation review commission, six members, three Senate
and three Assembly, bi-partisan restriction four majority party and two
minority, simple majority

1. All Rules Reviewed

2. The committee has twenty-one days to review the rule or it is auto-
matically adopted.

North Carolina 1977 120-30.24-.35
Advisory

Administrative rules review committee; seven members, no membership

or partisan restrictions; refers all decisions to Legislative research
commission

Legislative research commission; ten members, five Senate and five
House, commission includes non-legislative appointees

1. Proposed Rules Reviewed; all findings sent to commission. Commission
sends reviewed rules to full legislature in the form of a bill.
No action on proposed rule constitues approval.

2. No time restriction

Ohio 1978 101.35
Disallowment and Advisory

Joint committee on agency rule review; fourteen members, seven Senate and
seven House, four to three partisan representation, simple majority

1. All Rules Reviewed
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Ohio, continued

2, Committee must submit disallowed rule to the legislature within
sixty days, without compliance rule is automatically approved.

Oklahoma 1975 75-308
Disallowment and Advisory

Standing committees of either house

1. Proposed Rules Reviewed A

2. Committees have sixty days to submit disallowed rule to the full
legislature. Without compliance, the disallowed rule is automa-
tically adopted.

Oregon 1975 171.705

Disallowment and Advisory

Legislative counsel committee; eleven members, five Senate and six
House, no partisan restriction, simple majority

1. All Rules Reviewed; committee has various duties aside from rule
review

2. Committee has sixty days to submit disallowed rule to legislature.
Without compliance rule is automatically approved.

South Carolina 1979 1-23-125
Disallowment and Advisory

Standing committees of both houses

1. Proposed Rules Reviewed
2. Committees must submit disallowed rule to the full legislature within
ninety days. Without compliance, rule is automatically adopted.

South Dakota 1972 reenacted 1975 1-26-1.1
Disapproval and Advisory

Interim rules review committee; six members, three Senate and three House,
four majority party and two minority, three-fourths vote for disapproval

1. All Rules Reviewed
2. If rule is not selected for review in twenty days after is is filed then

it is automatically approved
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Tennessee 1975, 1978 amended 1980 4-535
Suspension and Disapproval

Present--Senate committee on government operations, eleven members
no partisan restrictions, simple majority, quorum one-half member-
~ ship
Present--House committee on government operations, fourteen members,
no partisan restrictions, simple majority, quorum one-half member-
ship

January 1, 1981--Joint committee on government operations, eighteen
members, nine Senate and nine House, no partisan restrictions,
simple majority, quorum one-half membership

1. All Rules Reviewed by either committee until 1981

2. The committee has forty-five days to select rule for review. Agency
has thirty days to meet committee recommendations or rule is sus-
pended or disapproved.

Texas 1976 6252-13a
Disallowment and Advisory

Standing committees of both houses

1. Proposed Rules Reviewed
2. Committees have thirty days to submit disallowed rule to the full
legislature. Without compliance the rule is automatically adopted.

Vermont 1976 3-817
Disallowment and Advisory

Legislative committee on administrative rules; eight members, four
Senate and four House, partisan representation is proportional to member-
ship, simple majority

1. All Rules Reviewed
2. Committee must submit disallowed rule to the legislature within
thirty days. Without compliance rules are automatically approved.
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Washington 1963 34.04.160
Advisory

Legislative Council referral to all standing committees

1. All Rules Reviewed

2. Agencies must submit all proposed rules ten days prior to legisla-
tive session, exception is given to emergency rules.

West Virginia 1976 29a-3-11
.Modification (proposed rules), Disallowment and Advisory

Legislative rulemaking review committee, twelve members, six senate

and six delegates, bi-partisan restriction, simple majority, all actions
are referred to standing committees.

1. Proposed Rules Reviewed

2. Committee has six months to approve rule, disallowed rule is sent
immediately to standing committee which is assigned to affected
agency. One hundred and eighty days without action rule is
automatically approved. Standing committees cannot disapprove
rules that are dependent upon federal funds.

Wisconsin 1953 amended 1977 13.56
Amend, Modify (all rules), and Disallowment

Joint Committee for review of administrative rules; ten members, five
senators and five house members, bi-partisan, simple majority,
Objection declared invalid also statute has been declared one-half
invalid--opinion Attorney General of Wisconsin 1977

1, All Rules Reviewed

2. Agency has sixty days to either change disallowed rule or resubmit
the rule. Without compliance rule is disapproved automatically.

Wyoming 1977 28-9-101
Advisory

Legislative Council Commission referral to all standing committees

1. All Rules Reviewed; Council selects the rules
2. Agencies must submit rules within sixty days of their expected
adoption, without compliance rules will not go into effect
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VITA

Robert Craig Williamson was born August 26, 1950, in Bowling
Green, Kentucky. In 1968, he graduated from University High School
which was affiliated with Western Kentucky University. He completed
his Bachelor of Arts degree in Political Science from the University of
Tennessee in 1974.

During his years as an undergraduate he worked as a juvenile
counselor at Iakeshore Mental Health Center and as an owner of a
service contracting company. He is presently employed by the General
Counsel Division of the Tennessee Valley Authority.

In 1977, he served as a University of Tennessee Alumni Intern in
the state's general assembly. In that same year he married Susan Jane
Creek; they presently reside with their daughter, Nikki, in Concord,

Tennessee,
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