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ABSTRACT

John Rawls' theory of justice holds special appeal
for those who wish to apply a deontological moral theory
to issues in medical ethics. This study is undertaken to
examine Rawls' theory (and two notable modifications of
it) to see if it is, in fact, a worthwhile evaluative tool
in judging the justice of social issues in medicine.

In the first three chapters, issues are clarified and
Rawls' theory is analyzed. The conclusion is that an
unmodified Rawlsian theory is not applicable to distrib-
utive issues in medicine like access to the health-care
delivery system without significant modification. Two
notable modifications of Rawls' theory are analyzed and
found to be conceptually and methodologically inconsis-
tent. The author's own modification is undertaken,
arguing for health as a social primary good with health
care as a right subsumed into the second principle of
justice. As a result, criteria for evaluating the justice
of social issues in medicine are developed and applied to
the issue of access in four health-care delivery systems.
The criteria are found to be workable evaluative tools.
Thus, Rawls' theory, although a "minimalist" theory with
reference to second principle social primary goods, is

applicable for evaluating social issues in medicine.
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INTRODUCTION

In A Theory of Justice (1971), John Rawls develops a
concept of social justice in his perception of its proper
element, i.e., the "basic structure of society or more
exactly, the way in which the major social institutions
distribute fundamental rights and duties and determine the
division of advantages from social cooperation” (Rawls,
1971:17). Although many philosophers working in the field
of medical ethics have attempted to do a Rawlsian analysis
of health-care delivery, they have either used his theory
directly on issues in the health-care professional/patient
relationship, or applied his theory directly to issues
relating to the health-care delivery system without modi-
fying Rawls' theory. Careful study of Rawls' theory of
justice will show, however, that one should not argue
about social problems present in health care delivery or
health care delivery systems—--the institutions of health
care--with Rawls' principles of justice as the starting
point without significant modification of the theory as he
constructs it. That is the focus of this essay.

This essay will be comprised of three areas of study.
In the first area, Rawls' theory of justice will be
briefly reviewed and some notable applications of his

theory will be discussed. Furthermore, a strict appli-

cation of Rawls' full theory to the institutions of health




care will be developed. It will be shown that Rawls' full
theory, embedded in the principle of the common interest,
is the only area in which such a strict application can be
made. Area two will focus on modifications of Rawls'
theory that are necessary in order to apply his concept of
justice to the institutions of the health-care delivery
system. In area three, a plausible structure of a Rawl-
sian society which includes provisions for a just health-
care delivery system will be developed. Evaluative crite-
ria developed during the modification process will be
applied not only to Rawlsian, but also to existing and
proposed health-care delivery systems for social systems
similar to that of the United States. If Rawls' modified
theory is applicable for evaluation of social issues in
medicine, using these criteria (thus, Rawls' theory in
general) will thus present a valid overall test of it.

Because of the scope of this study, the methodology
will be somewhat different from typical Rawlsian analyses.
Pirst of all, I do not intend to include a complete Rawl-
sian approach in that his comparative analyses of other
ethical theories will not be included in the scope of this
project. Rather, my approach will include only his
constructive method and his conclusions. Secondly, I do
not intend to include the various critiques of Rawls'

theory of justice. Rather, my intention is to test it in




a different way--through modification and application to
social issues in medicine. Thus meta-ethical issues,
although important in other studies, are not my concern in
this study. As a result, the only "critiques" of Rawls'
theory which will be used in this project are those which

are relevant to the modification and application of Rawls'

theory to social issues in medicine.




CHAPTER 1
INSTITUTIONAL ISSUES IN HEALTH-CARE DELIVERY

Before analyzing Rawls' theory of justice, a prelimi-
nary step is necessary. Institutional issues in health
care must be defined. After this delineation, a number of
cases in this area will be presented as a focal point to
be used in the discussion of justice in health-care deli-
very systems. The question of justice as it is related to

social issues in medicine will be discussed as well.
I. DEFINITION OF ISSUES

A convenient distinction between types of issues in
health care is one that distinguishes between the health-
care professional/patient relationship and social issues
in medicine. Generally, it seems obvious that issues such
as truth-telling, patient autonomy, confidentiality in the
doctor/patient relationship, etc., are issues included in
the category of the health-care professional/patient rela-
tionship. Other issues such as access to the health-care
delivery system and allocation of scarce resources in
health care are just as obviously categorized under the
heading of social issues in medicine. This distinction,

however, can have overlaps in such issues as euthanasia

and abortion. For example, in a society where voluntary




euthanasia is tolerated (a social policy), it is still a
decision between the doctor and the patient whether such a
practice will be followed.

The primary focus of this essay shall be on social
issues in medicine and specifically limited to the single
issue of access to the health-care delivery system. My
reasons for this limitation are fairly simple. First of
all, if the people in a contemporary, technologically
advanced society were to consciously plan a health-care
delivery system, one of their major social concerns would
be the question: who will be served by such a system?

Many other social issues in medicine (e.g., allocation of
scarce medical resources, types of payment for medical
services, gig;) would follow from the answer to that
question. The second reason is that John Rawls, in his
book, A Theory of Justice, focuses the range of his study
to those areas concerned with the principles of justice,
i.e., the justice of a society's institutions. Since the
primary focus of this essay is Rawls' theory of justice
and its applicability to a health-care delivery system, if
Rawls' theory is feasible at all, it must then be feasible
with regard to this particular issue. Other social issues
in medicine may or may not fit into a Rawlsian structure.
On the other hand, these issues may fit into Rawls' non-

moral theory which is controlled by the principle of the




common interest. If there are such issues, they will be
discussed briefly. The last reason for using access to
the health-care delivery system as the main issue for
study is that, due to the length of this project, treat-
ment of every possible social issue in medicine would not
only be redundant but would be best considered as issues
for future studies. PFurthermore, if Rawls' theory helps
evaluate the justice of access to the health-care delivery
system, there is strong indication that it would likewise
be feasible for evaluating other social issues in medicine
as well. Thus the primary focus of this project is the

issue of access to the health-care delivery system.

II. CASE STUDIES RELATING TO ACCESS TO THE HEALTH-CARE

DELIVERY SYSTEM

In this section, case studies relating to the issue
of access to the health-care delivery system will be pre-
sented. The case studies will be presented in a format
which will not only allow the issues to be more fully
defined, but also delineate some of the types of solutions
to this issue that have been used. With such a format, it
will be possible to refer to these cases in future chap-
ters without continually having to develop new cases once

the methodological task of this essay has been completed.

These case studies will be hypothetical in that no




particular real case is being used. On the other hand,
since there probably are many existing real cases that
closely parallel these hypothetical cases, they are, in a

sense, conglomerates of real cases.

A. Case Number One: Indigent Care

A shabbily dressed elderly man in respiratory dis-
tress is brought to the emergency room of a private hos-
pital. Although emergency care is given, he is refused
entry to the hospital itself since he has no insurance and
no visible means of support. He is taken by ambulance to
a public hospital where he is admitted for further care.
The cost of his treatment is paid by funds set aside by
the city (as well as state and federal funding programs)

for treatment of the indigent.

B. Case Number Two: Third-Party Payment

A middle-aged suburban housewife is taken by ambu-
lance to a local hospital after she falls on a city side-
walk. After a few questions regarding identity and abil-
ity and method of payment at the desk of the emergency

room, she receives emergency care for abrasions and is
taken to X-Ray to determine whether there are broken bones
in her hand. The staff radiologist determines that two
fingers are broken. The fingers are set by an orthopedic

surgeon. At this point the patient is released by the




hospital. However, she must have further out-patient
treatment by the orthopedic surgeon. Since her husband
has insurance through his place of work, most of her
medical bills are paid by the insurance company with only

a 20% co-payment required from the family.

C. Case Number Three: Health Maintenance Organization

A middle-class family is enrolled in a nearby Health
Maintenance Organization (HMO), which is a pre-paid
medical program. According to the law in their state,
businesses must offer HMO coverage as an alternative to
their normal health insurance program. As a result, the
family's actual health-care costs are a little over
$100.00 per year. When their six-year old child develops
appendicitis, the physician at the HMO has the child
admitted to the cooperating hospital for surgery. There
is no additional cost either to the family or to the

company for the child's care.

D. Case Number Four: Medicare

Prior to their retirement, an elderly couple review
their post-retirement financial situation. They find
that, with careful money management and elimination of
some of their expenses, they will be able to live comfor-
tably in their retirement. One of the expenses they

choose to eliminate is their health insurance policy since




they are both in good health and are eligible for
Medicare. Two years after their retirement, the husband
finds that he has cancer of the prostate gland. Their
part of his medical bills places an enormous financial
burden on this couple since Medicare only pays a portion
of their expenses.

Some of the statistics on Medicare will elucidate
this point. First of all, the required Medicare deduc-
tible of $304.00 for hospitalization "as of Jan. 1, 1983,
according to the Health Care Financing Administration,
U.S. Dept. of Health and Human Services, Washington"
(President's Commission, 1983a:107) is only the first step
in one's personal financial burden for medical costs.
There are also copayments for hospital and physician care
as well as limits to the amount of services which are
covered by Medicare (President's Commission, 1983a:146-
147). In fact, the President's Commission (1983%a:148)
reports that, according to the Office of Research and
Demonstrations, Health Care Financing Administration, in

The Medicare and Medicaid Data Book, 1982, in 1980

personal reimbursements by type of service covers
inpatient hospital most extensively at a rate of 66.3%
reimbursement, with physician costs reimbursed at an
average rate of 24.9%.

Since this couple has purchased the coverage for




physician care in their Medicare plan, their copayments
are actually only 20%. Yet cancer is a costly disease to
treat, and they have no supplementary insurance to cover
the additional outpatient hospital costs which have a low
reimbursement rate. As a result, the costs of his treat-
ments financially devastate them. ZEventually, they are
forced to sell their home and move into an apartment in a

subsidized low-rent housing project.

E. Case Number Five: Medicaid

A young, middle-class family happily awaits the birth
of their second child. The child, however, is born with
Spina Bifida, and will require considerable medical treat-
ment if it is to survive. To their dismay, they find that
their health insurance policy is woefully inadequate in
covering those medical expenses. Although they attempt to
pay for those expenses themselves, they soon find that
they are facing bankruptcy. ZEven taking the course of
bankruptcy is inadequate in that future medical bills soon
will put them into a devastating financial situation
again. Although they oppose using state-aided financial
assistance, they finally apply for state Medicaid benefits
since it is the only way in which they will be able to
financially provide for the medical care needed for their

child.
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F. Case Number Six: Financial Disaster

A young couple has no health insurance. They both
work at part-time jobs and go to the state university.
Their parents are blue-collar workers who try to help them
occasionally with their college expenses. Since they are
both healthy but have limited money, they choose not to
enroll in the college health insurance program believing
that whatever health problems they would encounter could
be handled by the student health clinic. After enduring
blinding headaches for two weeks, the wife goes to the
student health clinic for relief. Upon examination, the
physician finds that she needs further tests in the hos-
pital. After being admitted to the University Hospital,
she undergoes numerous tests, including a CAT-scan. The
doctors finally determine that there is no tumor and that
she is suffering from migraine headaches. The hospital
bill for her stay is enormous. Since they have no insur-
ance and have declared themselves financially responsible,
the young couple is under an enormous financial burden.
They make arrangements for payment, and attempt to make
timely payments on their bill. Because of her headaches,
however, the wife loses her part-time job. She is unable
to find another job and the payments of her medical bills

fall behind. When they go to register for the next

semester of college, they find that the University




Hospital has used its connections with the university to
hold up their registration for classes until their bill is
either currently paid or paid in full. Since they do not
have the money, and since their parents are also unable to
come up with the money, the two of them are forced to
leave school. Whether or not they will return in the

near future is in doubt.

G. Case Number Seven: Socialized Medicine

An American family is taking a vacation in Canada
where the health-care delivery system is a form of
universal health care, i.e., socialized medicine.

During their visit, one of the children falls. Besides
her obvious abrasions, it looks like she may have a broken
wrist. Her parents take her to the local hospital for
examination and treatment. Her abrasions are treated;

she is taken to X-ray where it is determined that she

has indeed broken her wrist. After the cast work is
completed, the parents ask where they can pay the bill or
present their insurance card for third-party payment.

They are told that the total cost for their child's care

is $5.00 Canadian. They are flabbergasted.

12




H. Case Number Eight: Federally Subsidized HMO for Low-

Income Persons

A group of young health-care professionals and citi-
zens in a low-income section of a large city apply for a
federal grant to subsidize an alternative health-care pro-
gram for its residents. What they propose to do is set up
a federally subsidized HMO available to all of the resi-
dents of the area based on a sliding scale payment program
based upon each person's or family's ability to pay.
Since these people are aware that few area residents have
large amounts of cash available for a one-time pre-
payment, they provide for monthly payments for entry into
the program. They receive the grant, but it has stipu-
lations that the program must be financially independent
in five years. The HMO starts up rather fitfully, but
within a year, many residents of the area have enrolled in
the program. Many of the costs of the HMO are eliminated
with creative and progressive use of health-care profes-
sionals. Nurse practitioners have first contact with
patients. If patient complaints are minor, no doctor is
seen. Serious complaints requiring a physician's care are
referred to one of the staff physicians. Minor surgery is
provided as an out-patient service thus avoiding costly
hospital stays for minor problems. The emphasis at the

HMO is on preventive health care, so many health problems
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are either treated early or even avoided. Part of the
grant requires that public health research is done sur-
veying the general health conditions of the population
before, during and after the grant period. The results
indicate that the project is a success since the general
health of the local population is considerably better as a
result of the HMO's presence in the area. Grant funds
expire. Even with a modest increase in the pre-payments
required of the local patients, the HMO finds that it can
not exist without a major subsidy provided by the govern-
ment. The HMO closes. The residents of the area return to
the meager health-care they received prior to the estab-
lishment of their HMO. Access to the health-care delivery

system is again either minimal or unavailable.

ITI. ACCESS TO THE HEALTH CARE DELIVERY SYSTEM:
A PRELIMINARY DISCUSSION

All of these cases are examples of issues related to
access to the health-care delivery system. Some of the
cases seem rather uneventful, even ordinary. For most of
the people in a modern, high-technology, somewhat affluent
society, access to the health-care delivery system is just
that. It is uneventful and ordinary. The burden of
payment is light. Health care is taken for granted.

HMO's and third-party payments relieve the financial

14




burden. Medicare and Medicaid certainly provide some of
the financial needs of their targeted groups. In many
areas, there are local provisions for the indigent. Some
nations--like Canada in Case Seven--even provide socia-
lized medicine so that all citizens and even visitors are
able to receive needed health care.

Yet many people find their medical costs insurmoun-—
table because they are unable to afford insurance or their
third-party payments pay only a small fraction of their
medical costs. Other people with chronic and degenerative
diseases find that they are uninsurable, that their
premiums are so costly that they are financially out of
reach, or that their disease and conditions resulting from
that disease are excluded from their insurance umbrella.
For these people, access to the health care delivery
system can be an enormous financial burden or even cause
financial disaster.

The form of the health-care delivery system provides
the key to access to health care. The health-care deli-
very system is one of the institutions of a society. If
there is injustice in that system, then justice demands
that just solutions be provided.

Up to this point, I have been assuming that access to
the health-care delivery system is an ethical question.

Is this, in fact, an ethical question? Certainly there is

15




no clear-cut answer in the sense that different people
would phrase their answers differently. The President's
Commission for the Study of Ethical Problems in Medicine
and Bidmedical and Behavioral Research (henceforth, the
President's Commission), in their three volume report,

Securing Access to Health Care, begin their study with

this very question. Their method in searching for an
answer to this problem involves examining the special
nature of health-care problems. They focus on four key
areas affecting health care: well-being, opportunity,
information, and the interpersonal significance of
illness, birth, and death (President's Commission,
1983a:16-17).

Regarding well-being, the President's Commission
states that the ethical nature of issues in access to
health care "derives from the special importance of health
care in promoting personal well-being by preventing or
relieving pain, suffering, and disability and by avoiding
loss of life" (President's Commission, 1983a:16). They
even refer to health as a primary good, "that is, there is
no need to know what a particular person's other ends,
preferences, and values are in order to know that health
is good for that individual" (President's Commission,
1983a:16). For the President's Commission (1983a:16), good

health is important to people.
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The President's Commision cites Norman Daniels
(1981:146-179), (whose work on Rawls--including this cita-
tion, in fact--will be the subject of later analyses),
when referring to the issue of opportunity as it affects
health care. Access to health care will affect our oppor-
tunities by broadening the range of available opportun-
ities that one is able to pursue. "In this view, health
care is that which people need to maintain or restore
normal functioning or to compensate for inability to
function normally" (President's Commission, 1983%a:17).

Information is important in health care through the
role it provides in relieving worry and enabling "patients
to adjust to their situation by supplying reliable infor-
mation about their health" (President's Commission,
1983%a:17). The Commission acknowledges that information
may sometimes cause concern when the health problem is
serious, but even in these cases "accurate information can
help patients plan how to cope with their situation"
(President's Commission, 1983a:17).

With regard to the interpersonal significance of
illness, birth, and death, the President's Commission
refers to the religious role and to society's basic atti-
tudes in these areas of health concerns.

Moreover, health care takes on special meaning

because its role in the beginning of a human

being's life as well as the end. In spite of
all the advances in the scientific understanding

17




of birth, disease, and death, these profound and

universal experiences remain shared mysteries

that touch the spiritual side of human nature.

For these reasons a society's commitment to

health care reflects some of its most basic

attitudes about what it is to be a member of the

human community. (President's Commission,

1983a:17)

The President's Commission concludes that the "special
nature of health care helps to explain why it ought to be
accessible, in a fair fashion to all" (President's Commis-
sion, 1983%a:18). Although the President's Commission's
discussion does not prove that access to health-care is an
ethical issue, it does reflect the views of many that
access to the health-care delivery system is a matter of
social justice.

It would seem then that Rawls' theory of justice
would be an appropriate vehicle to determine the justice
of a health-care delivery system. Just what, if any, type
of health-care delivery system would be provided in a

Rawlsian society? An attempt to answer this question will

be provided in the following chapters.




CHAPTER II

RAWLS' THEORY OF JUSTICE: AN OVERVIEW

I. INTRODUCTION

Rawl's A Theory of Justice has generated an enormous

amount of critical literature since its publication in
1971. 1In the field of medical ethics there have been
nunerous attempts to apply his theory to issues in medi-
cine. For example, some philosophers have attempted to
apply his theory directly to the doctor/patient relation-
ship or to social issues in medicine. On the other hand,
some philosophers have claimed that Rawls' theory is not
applicable to problems in medicine. In this essay, a
somewhat different approach will be used. An internal
analysis of Rawls' theory of justice shall be made showing
where (if at all) it is applicable to issues in medicine.
Then, if modifications are necessary, they will be made as
consistent as possible with Rawls' concepts and metho-
dology. The issue of access to the health care delivery
system will then be used to see if Rawls' theory of
Justice is indeed applicable to social issues in medicine.
In this chapter, the analysis of Rawls' theory of
Justice will begin. Since the planned in-depth analysis
of his theory will focus primarily on the first section of

Rawls' study, a brief over-view of The Theory of Justice
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with an explanation of some of the technical terminology

Rawls uses will be the project for this chapter.

II. RAWLS' PRINCIPLES OF JUSTICE

A. EFarly Theoretical Considerations

Rawls sets out to derive "a conception of justice
which generalizes and carries to a higher level of
abstraction the familiar theory of social contract as
found, say in Locke, Rousseau, and Kant" (Rawls, 1971:11).
Rawls wants to set up a concept of an ideal, well-ordered
society. It is hypothetical, and it forms the basis for
his distinction of strict compliance versus partial com-
pliance. These two terms are a fundamental part of Rawls'
ideal theory which relates to a hypothetical, just soci-
ety. When Rawls works in his ideal theory, strict
compliance is assumed.

Everyone is presumed to act justly and to do his

part in upholding just institutions. Though

Justice may be. . . the cautious, jealous vir-

tue, we can still ask what a perfectly just

society would be like. (Rawls, 1971:8)

The parties are presumed to be capable of a

sense of justice and this fact is public know-

ledge among them. This condition is to insure

the integrity of the agreement made in the ori-

ginal position. . . . Once principles are

acknowledged the parties can depend on one ano-

ther to conform to them. (Rawls, 1971:145)

In strict compliance, then, one is dealing with issues

20




directly relating to the principles of justice. Partial

compliance, on the other hand, is concerned with issues of
injustice. Rawls delineates the issues in partial
compliance theory:

The latter studies the principles that govern

how we are to deal with injustice. It comprises

such topics as the theory of punishment, the

doctrine of just war, and the justification of

the various ways of opposing unjust regimes,
ranging from civil disobedience and militant

resistance to revolution and rebellion. Also

included here are questions of compensatory jus-

tice and of weighing one form of institutional

injustice against another. (Rawls, 1971:8)

A comment is necessary here. The distinction between
strict and partial compliance will lead to certain method-
ological steps in this project. The problems of justice
and injustice in the cases set out in Chapter I are issues
of partial compliance. In fact the issues regarding the
ultimate structure of a health-care delivery system in a
well-ordered society are issues of compensatory justice,
hence, partial compliance. On the other hand, providing
for the institutions responsible for the health care of
the well-ordered society are issues that will directly
relate to the principles of justice, hence will be issues
relating to strict compliance. As a result, those case
discussions—-which raise particular issues regarding a
particular institution (the health-care delivery system)-—

will be inappropriate when working in strict compliance if

methodological consistency is to be maintained.
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B. Original Position Reasoning

Rawls defines his theory as a deontological ethical
theory in that it "does not interpret the right as maxi-
mizing the good" (Rawls, 1971:30). In the original posi-
tion, the parties first choose the principles of justice,

then conform their conception of the good to the require-

- ments of those principles. For Rawls, the "concept of

right is prior to that of the good" (Rawls, 1971:31).
Individual values and interests do not take priority over
the principles of justice.

A just social system defines the scope within
which individuals must develop their aims, and
it provides a framework of rights and oppor-
tunities and the means of satisfaction within
and by the use of which these ends may be equi-
tably pursued. The priority of justice is
accounted for, in part, by holding that the
interests requiring the violation of justice
have no value. Having no merit in the first
place, they cannot override its claims. (Rawls,
1971:31)

Rawls' theory is based on classical contract theory.

In a manner consistent with contract theory, he sets up an

original contract. For Rawls, the

guiding idea is that the principles of justice
for the basic structure of society are the
object of the original agreement. They are the
principles that free and rational persons con-
cerned to further their own interests would
accept in an initial position of equality as
defining the fundamental terms of their associ-
ation. These principles are to regulate all
further agreements; they specify the kinds of
social cooperation that can be entered into and
the forms of government that can be established.
This way of regarding the principles of justice
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I shall call justice as fairness. (Rawls,
1971:11)

The original agreement as delineated by Rawls is one in
which the persons entering into the contract are stripped
of all facets of their individuality. Rawls' "veil of
ignorance" is the primary feature of original position
reasoning that is used to do this. The constraints of the
veil of ignorance, allow only very general types of know-
ledge. These types include social, economic and
political theory as well as
the basis of social organization and the laws of
human psychology. Indeed, the parties are pre-
sumed to know whatever general facts affect the
choice of the principles of justice. (Rawls,

1971:137)

What is excluded is all particular knowledge, which leads

Rawls (1971:139) to make the following claim:

To begin with, it is clear that since the
differences among the parties are unknown to
them, and everyone is equally rational and simi-
larly situated, each is convinced by the same
arguments. Therefore, we can view the choice in
the original position from the standpoint of one
person selected at random. If anyone after due
reflection prefers a conception of justice to
another, then they all do, and a unanimous
agreement can be reached.

The parties, under the constraints of this veil of
ignorance, base their choice on certain rational desires.
Here Rawls introduces the concept of primary goods of

which there are two kinds: social and natural. Social
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primary goods are not the objects of individual, partic-
ular desires. For Rawls, social primary goods

are things which it is supposed a rational man
wants whatever else he wants. Regardless of
what an individual's rational plans are in
detail, it is assumed that there are various
things which he would prefer more of rather than
less. . . . The primary social goods, to give
them in broad categories, are rights and liber-
ties, opportunities and powers, income and
wealth. (A very important primary good is a
sense of one's own worth [i.e., self-

respect] . . . .) (Rawls, 1971:92; bracketted
statement added.)

The obvious point being made by Rawls is that these social
primary goods are not merely the objects of particular
desires; they are desires common to all human beings--
fundamental desires. Furthermore, they provide a dimen-
sion within the context of the original position that
allows for the justification of a person who is considered
to be a free and rational being as well as a moral being.
Rawls distinguishes between social primary goods and
natural primary goods. They do, however, have one impor-
tant characteristic in common. Natural primary goods,
like the social primary goods, are not the objects of
individualistic and particular desires. They include
"health and vigor, intelligence and imagination" (Rawls,
1971:62). Rawls distinguishes between social and natural
primary goods by claiming that the social primary goods
are directly under the control of the basic structure of

society, while the natural primary goods are only
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influenced by it (Rawls, 1971:62). Thus in the original
position, Rawls only takes the social primary goods into
consideration.

Rawls' places a number of constraints on original
position reasoning in addition to the veil of ignorance
and the role of the social primary goods. These
constraints include the circumstances of justice, the
formal constraints of the concept of right, as well as the
importance of the rationality of the parties who parti-
cipate in original position reasoning. The circumstances
of justice (in which Rawls follows Hume's account) are
"described as the normal conditions under which human
cooperation is both possible and necessary" (Rawls,
1971:126). Rawls distinguishes between the objective
circumstances of justice (i;g;, considerations of geo-
graphic territory, similar capacities of individuals,
moderate scarcity of resources) and the subjective circum-
stances of justice (which include the following conditions
for cooperation: similar needs and interests, individual
plans of life which make conflicting claims on natural angd
social resources, limited knowledge and understanding as
well as a limited sense of altruism). For Rawls, the
circumstances of justice also include a concern for future

generations and the postulate of mutual disinterest "which
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is made to insure that the principles of justice do not
depend upon strong assumptions" (Rawls, 1971:129).

Rawls' formal constraints on the concept of right
define the moral point of view. These constraints are
summarized by Rawls (1971:135):

a conception of right is a set of principles,
general in form and universal in application,
that is to be publicly recognized as a final
court of appeal for ordering the conflicting
claims of moral persons. Principles of justice
are identified by their special role and the
subject to which they apply.

Finally, Rawls provides an account of rationality
under special conditions. These conditions include not
only the circumstances of justice (wherein the parties try
to advance their own interests) and the moral point of
view, but also the constraints of the veil of ignorance
which keeps them from knowing their specific plan of life.
As a result, they accept as their interests (for purposes
of original position reasoning) the social primary goods:

they assume that they would prefer more social
primary goods rather than less. . . . The
special assumption I make is that a rational
individual does not suffer from envy. He is not
ready to accept a loss for himself if only
others have less as well" (Rawls,. 1971:142,143).

Rawls adds one further assumption to his account of
rationality which guarantees strict compliance:
The parties are presumed to be capable of a
sense of justice and this fact is public know-
ledge among them. This condition is to insure

the integrity of the agreement made in the
original position. . . . (I)t means that the
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parties can rely on each other to understand and
to act in accordance with whatever principles
are finally agreed to. Once principles are
acknowledged the parties can depend on one
another to conform to them. (Rawls, 1971:145)

Thus, Rawls' strictures on the original position,

plus the social primary goods as a rational basis of

choice, allow for the adoption of moral principles--the
principles of justice. These principles, as stated in

Rawls' most complete delineation which include priority
rules not stated here, are the following:

First Principle
Each person is to have an equal right to the
most extensive total system of equal basic
liberties compatible with a similar system of
liberty for all.

Second Principle
Social and economic inequalities are to be
arranged so that they are both:

(a) to the greatest benefit of the least
advantaged, consistent with the just savings
principle, and

(b) attached to offices and positions open
to all under conditions of fair equality of
opportunity. (Rawls, 1971:302)

These two principles of justice--which are in lexical
order (i.e., a hierarchical ordering in which the con-
straints of the first principle are always prior to the
constraints of the second principle) according to Rawls--
form the first stage of his four-stage sequence of delib-
erations which set up the structure of a well-ordered
society. Before discussing the four-stage sequence, how-
ever, a more complete discussion of the lexical ordering

of the two principles of justice is in order.
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C. [The Lexical Ordering of the Two Principles of Justice

Rawls begins his arguments for the lexical ordering
of the two principles of justice during his original
position reasoning, specifically in his discussion of the
general conception of justice which embodies both prin-
ciples of justice. Rawls (1971:152) treats serial
ordering as a special original position assumption in that
"the parties know that the conditions of their society,
whatever they are, admit the effective realization of the
equal liberties." For Rawls, this special assumption
leads to the serial ordering of the two principles of
justice "if the general conception is consistently
followed" (Rawls, 1971:152). He uses the maximin rule
both as an analogy to use this special assumption system-
atically and as a heuristic device to elucidate the need
for the lexical ordering of the two principles of justice.
The maximin rule depicts the "qualitative anatomy" of
"the structure of the choice problem in the original
position" (Rawls, 1971:157).

The maximin rule, according to Rawls (1971:152-153),
"tells us to rank alternatives by their worst possible
outcomes: we are to adopt the alternative the worst
outcome of which is superior to the worst outcome of the

others." Ultimately the use of this rule is to derive the

principles of justice based on the fact "that the two




principles are those a person would choose for the design

of a society in which his enemy is to assign him his

place" (Rawls, 1971:152). He defends using this rule in
original position reasoning on the basis of three reasons.

First, since the rule takes no account of the
likelihoods of the possible circumstances, there
must be some reason for sharply discounting

estimates of these probabilities. . . . In this
case it is unreasonable not to be skeptical of
probabilistic calculations unless there is no
other way out, particularly if the decision is a
fundamental one that needs to be justified to
others.

The second feature that suggests the maximin
rule is the following: the person choosing has a
conception of the good such that he cares very
little, if anything, for what he might gain
above the minimum stipend that he can, in fact,
be sure of by following the maximin rule.

This last provision brings in the third feature,

namely, that the rejected alternatives have

outcomes that one can hardly accept. The situ-

ation involves grave risks. (Rawls, 1971:154)

Now Rawls argues that the maximin rule is consistent
with original position reasoning and constraints. The
veil of ignorance is the important feature here in that
knowledge that would allow probabilistic calculations is
not allowed. The parties in the original position know

nothing about the particulars of their society, nor do

they even know their own conception of the good. Since
the first feature of the maximin rule closely parallels
the constraints of the veil of ignorance, according to

Rawls, the first feature arguing for the maximin rule is

justified.
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The second feature of the maximin rule (which leads
to the arguments for the difference principle) takes
effect in a situation where taking chances for further
advantages is not worthwhile, "especially when it may turn
out that" one may lose "much that is important to" oneself
(Rawls, 1971:154). The constraints of the original posi-
tion are in effect here as well--especially the veil of
ignorance, which means that particular conceptions of a
person's good are unknown.

The second reason on behalf of the applicability of
the maximin rule is relevant to both the choice and the
lexical ordering of the two principles of justice. First
of all, Rawls claims that if the two principles chosen on
this basis "provide a workable theory of social justice"
and "are compatible with reasonable demands of efficiency,
then this conception guarantees a satisfactory minimum"
(Rawls, 1971:156). He admits that further arguments are
needed and promises to provide them in a later section.
Rawls, however, makes a more fundamental claim here as
well. He states that

this line of thought is practically decisive if

we can establish the priority of liberty, the

lexical ordering of the two principles. For

this priority implies that the persons in the

original position have no desire to try for

greater gains at the expense of the equal liber-

ties. The minimum assured by the two principles

in lexical order is not one that the parties

wish to jeopardize for the sake of greater eco-
nomic and social advantages. (Rawls, 1971:156)
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In the case of the third reason showing the consis-
tency of the maximin rule with original position
reasoning, Rawls claims that the conceptions of justice
derived allow for the choice of an acceptable minimum and
do not lead to the choice of unacceptable alternatives.

And having the ready alternative of the two

principles of justice which secure a satisfac-

tory minimum, it seems unwise, if not irra-

tional, for them to take a chance that these

outcomes are not realized. (Rawls, 1971:156)

As a result of these considerations, Rawls concludes that,
in original position reasoning, "the arguments for the two
principles can be subsumed under" the maximin rule since
the use of this rule allows them to be chosen (Rawls,
1971:156-157).

The original position clearly exhibits these

special features to a very high degree in view

of the fundamental character of the choice of a

conception of justice. These remarks about the

maximin rule are intended only to clarify the
structure of the choice problem in the original
osition. They depict its qualitative anatomy.
Rawls, 1971:157)
Thus, the use of the maximin rule plays an initial and
important role in Rawls' original position reasoning, and
is the beginning point for the arguments leading to the
lexical ordering of his two principles of justice.
The maximin rule also ties in with Rawl's use of the

difference principle, an important aspect of Rawls'

constructive theory and part of the second principle of
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Justice. When he claims that the deliberations leading to
the adoption of the principles of justice can be made from
the standpoint of a single person--the representative
equal person--he actually adopts the standpoint of the
least-advantaged representative equal person. This stand-
point is based not on equal citizenship--that is the same
for all persons--but on the issue of the distribution of
social and economic inequalities. Rawls' difference prin-
ciple, which "removes the indeterminateness of the prin-
ciple of efficiency by singling out a particular position
from which the social and economic inequalities of the
basic structure are to be judged" (Rawls, 1971:75), is the
basis for determining the least advantaged representative
person rather than just a representative equal citizen.
Rawls (1971:75) states:

Assuming the framework of institutions required

by equal liberty and fair equality of oppor-

tunity, the higher expectations of those better

situated are just if and only if they work as
part of a scheme which improves the expectations

of the least advantaged members of society. The

intuitive idea is that the social order is not

to establish and secure the more attractive

prospects of those better off unless doing so is

to the advantage of those less fortunate.

For Rawls, the framwork of institutions in a just
society is constrained, however, by liberty--i.e., the
first principle of justice. Thus, the issue of lexical
ordering of the two principles of justice must be analyzed

and defended. He uses a number of examples to argue for
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the priority of liberty over second principle claims on
the social order. He claims that his arguments not only
fit our considered judgments but also support and "provide
the strongest arguments for freedom" (Rawls, 1971:243).

He defines the priority of liberty as

the precedence of the principle of equal liberty
over the second principle of justice. The two
principles are in lexical order, and therefore
the claims of liberty are to be satisfied first.
Until this is achieved no other principle comes
into play. The priority of the right over the
good, or fair opportunity over the difference
principle are not presently our concern.

There are two sorts of cases. The basic
liberties may either be less extensive though
still equal, or they may be unequal. If liberty
is less extensive, the representative citizen
must find this a gain for his freedom on
balance; and if liberty is unequal, the freedom
of those with lesser liberty must be better
secured. (Rawls, 1971:244)

Rawls then distinguishes between ideal theory where strict
compliance to the principles of justice is maintained and
non-ideal theory where there is partial compliance--or
even no compliance in real cases existing in the world.
Lexical ordering of the two principles of justice is
pertinent to ideal theory--a just society. With the
assumption of strict compliance, ideal theory for Rawls
5
(1971:244)
works out the principles that characterize a
well-ordered society under favorable circum-
stances. It develops the conception of a
perfectly just basic structure and the corres-

ponding duties and obligations of persons under
the fixed constraints of human life.
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Rawls maintains that such a just society is a hypothetical
ideal--but one which "we are to achieve if we can" (Rawls,
1971:246). He furthermore conceives of the notion of an
ideal society as an ethical model which can be used to
determine injustices in existing societies' institutions.

Existing institutions are to be judged in the

light of this conception and held to be unjust

to the extent that they depart from it without

sufficient reason. The lexical ranking of the

principle specifies which elements of the ideal

are relatively more urgent, and the priority

rules this ordering suggests are to be applied

to nonideal cases as well. Thus as far as

circumstances permit, we have a natural duty to

remove any injustices, beginning with the most
grievous as identified by the extent of the

deviation from perfect justice. (Rawls,

1971:246)

After a discussion of the possible limitations of liberty,
Rawls concludes that lexical ordering has an advantage in
that it ultimately achieves equilibrium in a just society
(Rawls, 1971:250).

Further discussion of the cases of less extensive
liberty or unequal liberty move Rawls to limit paternalism
as being a "protection against our own irrationality, and
must not be interpreted to license assaults on one's con-
victions and character by any means so long as these offer
the prospect of securing consent later on" (Rawls,
1971:250). The delineation of these issues leads Rawls to
the final formulation of the first principle of justice

and the priority rule that upholds lexical ordering.

34




Although Rawls does not defend lexical ordering until
later sections, the final and complete basis for it can be

seen in the following statement:

Some writers have distinguished between equality
as 1t is invoked in connection with the distri-
bution of certain goods, some of which will
almost certainly give higher status or prestige
to those who are more favored, and equality as
it applies to the respect which is owed to
persons irrespective of their social position.
Equality of the first kind is defined by the
second principle of justice which regulates the
structure of organizations and distributive
shares so that social cooperation is both effi-
cient and fair. But equality of the second kind
is fundamental. It is defined by the first
principle of justice and by such natural duties
as that of mutual respect; it is owed to human
beings as moral persons. The natural basis of

equality explains its deeper significance. The

priority of the first principle over the second

enables us to avoid balancing these conceptions

of equality in an ad hoc manner, while the

argument from the original position shows how

this precedence comes about. (Rawls, 1971:511)
Second principle concerns are less fundamental for Rawls.
The notion of equality in this principle connects with
fair distribution of goods. 1In fact, inequalities are
ultimately allowed in this principle in terms of social
standing and distribution of the other social primary
goods. However, when equality concerns the respect we
must have for one another as moral individuals, it is more
fundamental. Here the basis of equality is natural rather
than artificially imposed by society. In fact, it would

be difficult to have any just arrangement of second
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principle opportunities and distributions of goods without
having a prior, more fundamental notion of equality that
entails mutual respect. Rawls points to the argument from
the original position to prove his position regarding the
lexical ordering of the two principles of justice.

For Rawls, liberty can only be constrained for the
sake of a more extensive liberty. There is only one con-
dition in which the priority of liberty is challenged.
"The denial of equal liberty can be accepted only if it is
necessary to enhance the quality of civilization so that
in due course the equal freedoms can be enjoyed by all"
(Rawls, 1971:542). Lexical ordering is a long-run ten-
dency. Rawls argues that as our most urgent needs and
wants as defined by the social primary goods are satis-
fied, our needs for liberty of conscience and freedom of
thought are increased. Rawls (1971:543) states it this
way: '"the fundamental interest in determining our plan of
life eventually assumes a prior place." Part of this is
based on the social primary good of self-respect having a
central place in his theory. For Rawls, this primary good
has two aspects--(1) the sense of one's own worth which
enables one to conceive of a rational plan of life; and
(2) the self-confidence necessary so that one will be able
to carry out that rational plan of life (Rawls,

1971:440).
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Thus the desire for liberty is the chief
regulative interest that the parties must sup-
pose they all will have in common in due course.
The veil of ignorance forces them to abstract
from the particulars of their plans of 1life,
thereby leading to this conclusion. The serial
ordering of the two principles then follows.
(Rawls, 1971:543)

Rawls maintains that another reason for the precedence of
liberty is that material needs are less important due to
the lack of envy and jealousy--particular features of
human nature eliminated in the original position. This is
- especially true, according to Rawls, in a hypothetical,
ideal, well-ordered society.

The social primary good of self-respect is central in
this reasoning for lexical ordering. First of all it has
an effect on how others value us. In this sense, it
affects the concern for mutual respect. As a result of
this, Rawls makes the following point.

But in a well-ordered society the need for
status is met by the public recognition of just
institutions, together with the full and diverse
internal life of the many free communities of
interests that equal liberty allows. The basis
for self-esteem in a just society is not then
one's income share but the publicly affirmed
distribution of fundamental rights and liber-
ties. And this distribution being equal, every-
one has a similar and secure status when they
meet to conduct the common affairs of the wider
society. . . . [M]en [are not] disposed to
acknowledge a less than equal liberty. For one
thing, doing this would put them at a disad-
vantage and weaken their political position from
a strategic point of view. It would also have
the effect of publicly establishing their infer-
iority as defined by the basic structure of
society. (Rawls, 1971:544)
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Thus, for Rawls, according priority to the equality of
opportunity and the distribution of goods (i;g;, the
second principle of justice rather than to liberty, the
first principle of justice) leads not only to a lack of
political equality, it also affirms one's lesser social
status in a public way. Self-respect cannot then be
secured.

Another problem with the social primary good of self-
respect results if liberty is not given lexical priority
to the second principle of justice. Status becomes ever
more important and puts citizens at odds with one another
in pursuing it. According to Rawls, this could not result
in achieving a true well-ordered society--what he later
calls a social union where lexical ordering of the two
principles is established. He further claims that equal
distribution of the social primary goods (a condition in
which there is no lexical ordering of the principles of
justice since they are derived from the social primary
goods) is an irrational desire

in view of the possibility of bettering every-

one's circumstances by accepting certain inequa-

lities. Thus the best solution is to support

the primary good of self-respect as far as pos-

sible by the assignment of the basic liberties
that can indeed be made equal, defining the same
status for all. At the same time, distributive
Justice as frequently understood, justice in the
shares of material means, is relegated to a
subordinate place. Thus . . . the precedence of
liberty entails equality in the social bases of
esteem. (Rawls, 1971:546)
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All of this is relevant in the context of the ori-
ginal position. The constraints of the original position,
according to Rawls, assume that the parties have a sense
of justice from the beginning and include the veil of
ignorance. Furthermore rationality is assumed. Yet the

knowledge of the general facts known by the parties in the

original position allows for the knowledge of the changes
undergone in societies over time.

For our problem is how society should be
arranged if it is to conform to principles that
rational persons with true general beliefs would
acknowledge in the original position. The pub-
licity condition requires the parties to assume
that as members of society they will also know
the general facts. The reasoning leading up to
the initial agreement is to be accessible to
public understanding. . . . We have to concede
that as established beliefs change, it is pos-
sible that the principles of justice which it
seems rational to choose may likewise change.
Thus when the belief in a fixed natural order
sanctioning a hierarchical society is abandoned,
a tendency is set up that points in the
direction of the two principles of justice in
serial order. The effective protection of the

equal liberties becomes increasingly of first
importance. (Rawls, 1971:547-548)
In this way, Rawls finally argues for his position for the
lexical ordering of the two principles of justice. The
importance of the social primary good of self-respect
leads to the priority of liberty over second principle
concerns. The problem of social change is accomodated as

a general fact--knowledge allowed under the veil of

ignorance--in Rawls' theory; hence the priority of
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material needs as defined by some of the social primary
goods recedes in favor of the priority of liberty as the
ultimate choice for the parties in the original position.
Thus the priority of liberty as the first principle of

Justice is confirmed.

III. THE FOUR-STAGE SEQUENCE: THE STRUCTURE
OF A WELL-ORDERED SOCIETY

Rawls' development of the principles of justice is
just a starting point in developing the structure of a
well-ordered society. Simply applying the principles of
justice to a society is too cumbersome. Hence, Rawls
develops the simplifying device of the four-stage
sequence. Once this framework of a society is developed,
the institutions included in a well-ordered society can be
delineated. TFor Rawls, these are the background insti-
tutions needed in a well-ordered society.

This section will consist of two parts. PFirst, the
four-stage sequence itself will be discussed. A discus-

sion of Rawls' background institutions is then in order.

A. The Four-Stage Sequence

In setting the framework for a just society, Rawls
uses the simplifying device of the four-stage sequence as
an elaboration of his original position. He notes that,

for the contracting parties, determining the principles of
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justice and then applying them to their society becomes a
complex process if there are only two principles upon
which they must judge their claims.

But if several intermediate stages are imagined
to take place in a definite sequence, this
sequence may give us a schema for sorting out
the complications that must be faced. Each
stage is to represent an appropriate point of
view from which certain kinds of questions are
considered. (Rawls, 1971:196)

Rawls notes that his "four stage sequence is suggested by
the U. S. Constitution and its history" (Rawls,
1971:196n). Another point is appropriate here. In fact,
it is a caveat. Determinations made in the four-stage
sequence are a part of Rawls' moral theory and are thus a

part of ideal theory until the fourth and final stage is
implemented.

The idea of the four-stage sequence is part of a
moral theory, and does not belong to an account
of the working of actual constitutions, except
insofar as political agents are influenced by
the conception of justice in question. In the
contract doctrine, the principles of justice
have already been agreed to, and our problem is
to formulate a schema that will assist us in
applying them. The aim is to characterize a
just constitution and not to ascertain which
sort of constitution would be adopted, or
acquiesced in, under more or less realistic
(though simplified) assumptions about political
life, much less on individualistic assumptions
of the kind characteristic of economic theory.

(Rawls,1971:197n)
As a consequence of Rawls' point here, it is also apparent

that he is still working from the point of view of the
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representative person, not from a point of view of indivi-
duals with their particular wants and needs. Furthermore,
the standpoint is not that of any representative person;
the parties must look at the

system.from the standpoint of the least

advantaged representative man. Inequalities are
permissible when they maximize, or at least all

contribute to, the long-term expectations of the
least fortunate group in society. (Rawls,
1971:151)

Deriving the two principles of justice is the first
stage of the four-stage sequence. All of the conditions
of the original position are, of course, in effect at this
stage. The one condition of the original position that
will be affected by each succeeding stage of the four-
stage sequence, however, is the veil of ignorance. It is
partially lifted at each succeeding stage. At the point
of the determination of the two principles of justice, the
veil is at its thickest. It would probably be helpful at
this point to quote in full Rawls' two principles of
Justice including the priority rules and the general
conception of justice.

First Principle
kach person is to have an equal right to the
most extensive total system of equal basic
liberties compatible with a similar system of
liberty for all.

Second Principle
Social and economic inequalities are to be
arranged so that they are both:

(a) to the greatest benefit of the least

advantaged, consistent with the just savings
principle, and
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(b) attached to offices and positions open
to all under conditions of fair equality of
opportunity.

First Priority Rule (The Priority of Liberty)
The principles of justice are to be ranked in
lexical order and therefore liberty can be
restricted only for the sake of liberty.
There are two cases:

(a) a less extensive liberty must
strengthen the total system of liberty shared
by all;

(b) a less than equal liberty must be
acceptable to those with the lesser liberty.

Second Priority Rule (The Priority of Justice

over Efficiency and Welfare)

The second principle of justice is lexically
prior to the principle of efficiency and to
that of maximizing the sum of advantages; and
fair opportunity is prior to the difference
principle. There are two cases:

(a) an inequality of opportunity must
enhance the opportunities of those with the
lesser opportunity;

(b) an excessive rate of saving must on
balance mitigate the burden of those bearing
this hardship.

General Conception
All social primary goods--liberty and oppor-
tunity, income and wealth, and the bases of
self-respect--are to be distributed equally
unless an unequal distribution of any or all
of these goods is to the advantage of the
least favored. (Rawls, 1971:302-303)

The full delineation of the two principles of justice is

the result of original position reasoning. It is the
standpoint from which all further stages of the four-stage

sequence are to be determined. In other words, each stage
must be consistent with the prior stage and satisfy the
principles of justice determined in the first stage
(Rawls, 1971:197).

The second stage of the four-stage sequence is the
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constitutional stage. Rawls considers this in the context

of a constitutional convention.

Here they are to decide upon the justice of
political forms and choose a constitution: they
are delegates, so to speak, to such a conven-
tion. Subject to the constraints of the prin-

ciples of justice already chosen, they are to
design a system for the constitutional powers of
government and the basic rights of citizens. It

is at this stage that they weigh the justice of

procedures for coping with diverse political
views. (Rawls, 1971:197)
i

Yo
It is important to point out that this is the stage of
deliberations which deals with the first principle of jus-
tice. Since the first principle of justice is devoted to
liberty, second principle concerns are not justifiably
covered in this stage.

In pursuit of this ideal of perfect procedural

justice . . . , the first problem is to design a

just procedure. To do this the liberties of
equal citizenship must be incorporated into and

protected by the constitution. These liberties
include those of liberty of conscience and free-
dom of thought, liberty of the person, and equal
political rights. (Rawls, 1971:197)
Rawls notes that perfect procedural justice may not be
attainable--that unjust laws may be enacted. In order

that the deliberations at the constitutional stage can be

effectively made, the veil of ignorance must be partially
lifted.

This lifting of the veil includes the addition of
certain kinds of allowable knowledge for the parties

selecting a constitution. First of all, the parties now




"know the relevant general facts about their society, that
is, its natural circumstances and resources, its level of
economic advance and political culture, and so on" (Rawls,
1971:197). Secondly, they must know, regarding the
problem of the possible enactment of unjust laws, the

beliefs and interests that men in the systenm
are liable to have and of the political tactics
that they will find it rational to use given
their circumstances. The delegates are assumed,
then, to know these things. (Rawls, 1971:198)

They still do not know any particular facts about them-
selves, their particular place in society, and so on.
This lifting of the veil of ignorance is necessary because

the parties now need more information for effective
deliberations.

Given their theoretical knowledge and the appro-
priate general facts about their society, they
are to choose the most effective just consti-
tution, the constitution that satisfies the
principles of justice and is best calculated to
lead to just and effective legislation. (Rawls,
1971:197, emphasis added.)

Rawls ultimately defines the notion of needed knowledge in

the following manner:

The flow of information is determined at each
stage by what is required in order to apply
these principles intelligently to the kind of
question of justice is at hand, while at the
same time any knowledge that is likely to give
rise to bias and distortion and to set men
against one another is ruled out. The notion of
the rational and impartial application of prin-
ciples defines the kind of knowledge that is
admissible. (Rawls, 1971:200)

The knowledge Rawls allows here is knowledge which
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elucidates social theory and one's own culture and time.
This the only additional knowledge needed at this stage of
the four-stage sequence. Any further additional knowledge
would lead into particular kinds of facts, awareness of
which may adversely affect the justice of the society.

Rawls specifically considers the problem of the
possible enactment of unjust laws. He identifies the best
solution as one in which the parties are to "select from
among the procedural arrangements that are both just and
feasible those which are most likely to lead to a just and
effective legal order" (Rawls, 1971:198). With the addi-
tional knowledge allowed (and the principles of justice),
"the rules (just procedure) are to be framed to give
legislation (just outcome) likely to accord with the prin-
ciples of justice" (Rawls, 1971:198). The limitations of
the veil of ignorance which are still in effect rule out
particular information so that "the idea of the original
position is not affected" (Rawls, 1971:198). Furthermore,
the two principles of justice "define an independent stan-
dard of the desired outcome" (Rawls, 1971:198).

Just as the first principle of justice defines the
scope of the constitutional stage of the four-stage
sequence, the second principle of justice defines the
scope of the legislative stage. Rawls perceives this

distinction as a division of labor dealing with the
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different questions implied in the basic structure of
society determined by the two principles of justice.

The first principle of equal liberty is the
primary standard for the constitutional conven-
tion. Its main requirements are that the funda-
mental liberties of the person and liberty of

conscience and freedom of thought be protected
and that the political process as a whole be a

just procedure. Thus the constitution estab-

lishes a secure common status of equal
citizenship and realizes political justice. The
second principle comes into play at the stage of
the legislature. It dictates that social and
economic policies be aimed at maximizing the
long-term expectations of the least advantaged
under conditions of fair equality of oppor-
tunity, subject to the equal liberties being
maintained. . . . The second part of the basic
structure contains the distinctions and hier-
archies of political, economic, and social forms

which are necessary for efficient and mutually
beneficial social cooperation. (Rawls,
1971:199)

Two points are necessary to elucidate Rawls' reasoning.
First of all, the placement of each stage of the
sequence is consistent with Rawls' position that the prin-

ciples are to be in lexical order with liberty prior to
opportunities and the distribution of goods. Thus the
first three stages of the four stage sequence are parallel
to the original position, the first principle and then the
second principle of justice while the fourth stage deals
with the application of those three stages to particular
cases. Rawls (1971:199) states: "Thus the priority of the

first principle of justice to the second is reflected in

the priority of the constitutional convention to the
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legislative stage." And if the four-stage sequence is
seen as a simplifying device, it is used by Rawls in a
systematically and methodologically sound manner.

Secondly, more knowledge is needed in this third
stage than in the constitutional stage. Rawls (1971:199)
sees that the full "range of general and economic and
social facts" is applicable here. This is a considerably
greater body of allowable knowledge when it is contrasted
with the knowledge allowed at the constitutional stage.
Furthermore, in order to establish the institutions which
are responsible for the social and economic forms in a
Just society, more particular knowledge of this type is
needed. Thus, on a purely procedural basis, the legis-
lative stage must follow the constitutional stage if the
methodology is to be consistent.

The type of additional knowledge allowed is consis-
tent with legislative stage reasoning. Rawls allows for
the full range of general economic and social facts to be
known about a society, but he still does not allowaor
particular facts to be known either about a society or
about persons who exist in such a society. For example,
it would be known that a society is capitalistic, social-
istic, and so on. It would also be known whether or not
such a society is technologically advanced. The basic

social structure would also be known. Particular economic
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and social facts would not, however, be known at this
stage. For example, whether or not the economy is in a
recession, depression, or a period of growth would not be
known, but whether or not a society suffers from these
types of economic cycles could be known since those would
be general facts embedded in theories of capitalism,
socialism, and so forth. Other information that would not
be known is a person's own social status, level of income
or power or similar particular facts. Thus the legis-
lators would still deliberate from the standpoint of the
representative equal citizen--actually, the least advan-
taged representative citizen--in the legislative stage of
the four-stage sequence. Thus, even at this stage, Rawls
is maintaining an abstract and ideal theory. In other
words, Rawls is developing his framework for a just soci-
ety from the thin, rather than the full theory of the
good--i.e., from the standpoint of the social primary
goods, not from the standpoint of a particular indi-
vidual's full theory of the good (his/her rational plan of
life). In this sense, Rawls' theory of the right is prior
to the theory of the good.

The legislative stage is also bound by the decisions
made in the constitutional stage as well as by the prin-
ciples of justice. This is apparent by the fact that if

the first principle considerations are lexically prior to
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the second principle considerations, the decisions made in
the constitutional stage (first principle concerns) will
decide the framework under which the legislative stage
will operate. If, for example, the constitutional conven-
tion deliberators choose a constitutional monarchy, the
institutions and policies made in the legislative stage
will have to conform to that form of government. Rawls'
admitted use of the U. S. Constitution and its history
suggests that a society similar to that of a Western
Constitutional Democracy is most compatible with his
theory, but he does not exclude the possibility of the
choice of a constitution which allows for a society based
upon socialistic economic principles (choices made at the
legislative stage of deliberations) or a society which is
structurally a mixture of both capitalism and socialism.
Since any form of government is bound by the principles of
justice in Rawls' theory, the major problems of social
justice embedded in existing societies (whatever their
form of government) are less able to plague an ideal,
well-ordered society which is formulated by the four-stage
sequence. The principles of justice--as independently
derived but internally the heart of the framework of
Rawls' theory of justice--define "an independent criterion
for both procedure and outcome" (Rawls, 1971:197).

In summation, the first three stages of the four-
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stage sequence are delineated within the constraints of
ideal theory and, in general, within the limits of the
original position. Strict compliance is assumed. All
decisions are derived from the standpoint of the least
advantaged representative citizen. The veil of ignorance
is progressively lifted in each succeeding stage, but only
insofar as necessary for making appropriate decisions in
each stage of deliberation. Finally each succeeding stage
is bound by the decisions made in the previous stages of
decision-making. As a result, a coherent and just frame-

work for a well-ordered society can be developed.

The final stage of Rawls' four-stage sequence differs-

from the previous stages in a number of ways. Rawls'
reasoning here is based upon the problem that this stage
is meant to handle as well as the scope of the fourth

stage.

The last stage is that of the application of
rules to particular cases by judges and adminis-
trators, and the following of rules by citizens
generally. . . . However, it is not from this
standpoint that we are to decide the grounds and
limits of political duty and obligation. This
third type of problem belongs to partial com-
pliance theory, and its principles are discussed
from the point of view of the original position
after those of ideal theory have been chosen

Once these are on hand, we can view our
particular situation from the perspective of the
last stage, as for example in the cases of civil
disobedience and conscientious refusal . .
(Rawls, 1971:199-200)

Thus even though the fourth stage does not initially deal
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with Rawls' grounds and limits of political duty and obli-
gation (Rawls, 1971:200), in the fourth stage, one is
necessarily in partial compliance theory since this stage
deals with the applications of those grounds and limits.
In the last stage, the veil of ignorance is also
completely lifted. First of all, as Rawls (1971:200)
states, "there are no reasons for the veil of ignorance in
any form" since the veil is used to prevent the use of
knowledge "that is likely to give rise to bias and distor-
tion and to set men against one another" (Rawls,
1971:200). PFurthermore, it is really impossible to con-
ceive of the application of the fourth stage with any
limits of the veil in force since this stage is devoted to
the application of rules to particular cases. Complete
access to the facts is necessary if judges and adminis-
trators are to be able to carry out their roles effec-
tively. "No limits on knowledge remain since the full
system of rules has now been adopted and applies to per-
sons in virtue of their characteristics and circumstances"
(Rawls, 1971:199). As a result of the particular facts
now being allowable, decisions are no longer made from the
standpoint of the least advantaged representative citizen.
The citizen, with her/his own particular plan of life, is

no longer an abstraction in this stage. Rawls delineates
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once and for all the availability of knowledge in the
four-stage sequence:

Let us distinguish between three kinds of facts:
the first principles of social theory (and other
theories when relevant) and their consequences;
general facts about society, such as its size
and level of economic advance, its institutional

structure and natural envircnment, and so on;
and finally particular facts about individuals

such as their social position, natural attri-
butes, and particular interests. In the ori-
ginal position, the only particular facts known
to the parties are those that can be inferred
from the circumstances of justice. . . . In the
next stages, however, the general facts about
their society are made available to them but not
the particularities of their own condition.

The notion of the rational and impartial
application of the principles defines the kind
of knowledge that is admissible. At the last
stage, clearly, there are no reasons for the
veil of ignorance in any form and all restric-
tions are lifted. (Rawls, 1971:200)

This, then, is Rawls' four-stage sequence. It is a

simplifying'device for developing the framework of a hypo-

thetical, ideal, just, well-ordered society. Rawls leaves

this discussion, however, with a warning.

It is essential to keep in mind that the
four-stage sequence is a device for applying the
principles of justice. This scheme is part of
the theory of justice as fairness and not an
account of how constitutional conventions and
legislatures actually proceed. It sets out a
series of points of view from which the diffe-
rent problems of justice are to be settled, each
point of view inheriting the constraints adopted
at the preceding stages. (Rawls, 1971:200)

He also warns that justice is indeterminate at times

(Rawls, 1971:201) and as a result, many forms of

governments can be devised which are compatible with his
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theory of justice. The indeterminacy leads to the use of
"quasi-pure procedural justice":

[L]aws and policies are just provided that they
lie within the allowed range, and the legisla-
ture, in ways authorized by a just constitution,
has in fact enacted them. This indeterminacy is
not a defect. It is what we should expect.
Justice as fairness will prove a worthwhile
theory if it defines the range of justice more

in accordance with our considered judgments than

do existing theories, and if it singles out with

greater sharpness the graver wrongs a society

should avoid. (Rawls, 1971:201)
The four-stage sequence is thus an important part of
Rawls' theory of justice. It is a simplifying device in
applying the principles of justice, but it also hones our

considered judgments in working with Rawls' theory.

B. Rawls' Background Institutions

Rawls sets up a scheme of background institutions to
determine the outcome of distributive shares in a just

manner at the legislative stage of the four-stage
sequence.

In establishing these background institutions
the government may be thought of as divided into
four branches. Each branch consists of various
agencies or activities thereof, charged with
preserving certain social and economic condi-
tions. These divisions do not overlap with the

usual organization of government but are able to

be understood as different functions. (Rawls,
1971:275-276)

Rawls' four branches of the background institutions and a
brief description follow:

1. the allocation branch, which is set up "to keep
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the price system workably competitive and to pre-
vent the formation of unreasonable market power"
(Rawls, 1971:276);

2. the stabilization branch, which is responsible for
full and free employment that "strives to bring
about reasonably full employment in the sense that
those who want work can find it and the free
choice of occupation and the deployment of finance
are supported by strong effective demand” (Rawls,
1971:276);

%. the transfer branch, which provides the social
minimum by making provisions for the citizens'
basic needs; and

4. the distribution branch, which has the task of
preserving "an approximate justice in distributive
shares and the necessary adjustments in the rights
of property" (Rawls, 1971:277).

According to Rawls, the first two branches, alloca-
tion and stabilization, "tdgether are to maintain the
efficiency of the market economy generally" (Rawls,
1971:276). The transfer branch has a radically different
purpose:

Since the market is not suited to answer the
claims of need, these should be met by a sepa-
rate arrangement. Whether the principles of

justice are satisfied, then, turns on whether
the total income of the least advantaged (wages
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plus transfers) is such as to maximize their

long-run expectations (consistent with the con-

straints of equal liberty and fair equality of

opportunity). (Rawls, 1971:277)

The distribution branch is set up to satisfy--through
taxation--both principles of justice. It has two parts
and each part satisfies one of the principles:

The taxation of inheritance and income at pro-

gressive rates (when necessary), and the legal

definition of property rights, are to secure the
institutions of equal liberty in a property-

owning democracy and the fair value of the

rights they establish. Proportional expenditure

(or income) taxes are to provide revenue for

public goods, the transfer branch and the estab-

lishment of fair equality of opportunity in

education, and the like, so as to carry out the

second principle. (Rawls, 1971:279)

These, then, are the four background institutions that
Rawls uses to determine the outcome of distributive shares
in his theory of justice.

The transfer branch will be of special importance in
later chapters when my modifications of Rawls' theory of
justice are being made to include health care as a second
principle right. As a result, a deeper analysis of that
branch of a Rawlsian government will be made at the appro-

priate time.

The four-stage sequence and the institutions that
Rawls develops within its constraints are important to
anyone who attempts to work within Rawls' theory of
justice. They provide the methodological basis for any

modifications of his theory.
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IV. ©SOME CONCLUDIKNG NOTES

One of Rawls' early distinctions in A Theory of
Justice is between societies in general and a well-ordered
society. Rawls defines society in general as follows:

[A] society is a more or less self-sufficient
association of persons who in their relations to
one another recognize certain rules of conduct
as binding and who for the most part act in
accordance with them. Suppose further that
these rules specify a system of cooperation
designed to advance the good of those taking
part in it. Then, although a society is a
cooperative venture for mutual advantage, it is
typically marked by a conflict as well as by an
identity of interests. There is an identity of
interests since social cooperation makes pos-
sible a better life for all than any would have
if each were to live solely by his own efforts.
There is a conflict of interests since persons
are not indifferent as to how the greater bene-
fits produced by their collaboration are distri-
buted, for in order to pursue their ends they
each pgefer a larger to a lesser share. (Rawls,
1971:4

A well-ordered society, on the other hand, is different.
Although it has the basic characteristics of societies in
general, 1t also possesses a shared conception of justice
and is regulated by it.

That is, it is a society in which (1) everyone
accepts and knows that the others accept the
same principles of justice, and (2) the basic
social institutions generally satisfy and are
generally known to satisfy these principles. 1In
this case while men may put forth excessive
demands on one another, they nevertheless
acknowledge a common point of view from which
their claims may be adjudicated. (Rawls,

1971:5)

Rawls acknowledges that existing societies are rarely
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if ever well-ordered societies. In fact one of the basic
disagreements within existing societies is about the very
nature of justice itself. He also notes that there are
other problems in any society beyond justice itself.
These problems include "those of coordination, efficiency,
and stability" (Rawls, 1971:6). Thus Rawls also sees an
overriding need for a shared conception of justice, for
without that, these three social problems may be
unmanageable.

In the absence of a certain measure of agreement

on what is just and unjust, it is clearly more

difficult for individuals to coordinate their
plans efficiently in order to insure that mutu-
ally beneficial arrangements are maintained.
Distrust and resentment corrode the ties of
civility, and suspicion and hostility tempt men
to act in ways they would otherwise avoid. So
while the distinctive role of conceptions of
Justice is to specify basic rights and duties

and to determine the appropriate distributive

shares, the way in which a conception does this

is bound to affect the problems of efficiency,

coordination, and stability. (Rawls, 1971:6)
Assessment of the conception of justice is not only made
on the basis of distributive issues, but also on how one
conception of justice as opposed to another affects the
social issues of efficiency, coordination, and stability
(Rawls, 1971:6). A choice of a conception of justice that
deals best with all of these issues is one that is ulti-

mately preferable.

Rawls' unique approach to contract theory is
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embedding his conception of justice into the heart of the
structure of a society. The principles of justice are the.
central and overriding basis for the structure of society
since they are derived in the original position rather

than being developed separately and independently from the

social order. In other words, in a well-ordered society,
a conception of justice is intrinsic rather than extrinsic
to its structure. The four-stage sequence which Rawls
sets out as the framework for a well-ordered society
depicts this point. The first stage is embodied in the
original position where the principles of justice are
developed. The rest of the stages are constrained by
those principles.

Rawls' theory of justice is not just limited to the
areas discussed in this chapter. Much has been left out
here. Yet this discussion is sufficient for the purposes
of this essay. It provides the reader with an overview of
Rawls' arguments which form the basis for this project.
Other areas of Rawls' theory of justice will be analyzed

in their appropriate context.

Rawls' theory of justice is not appropriate as it
stands for dealing with issues of health-care delivery.
In fact, health-care issues are not even appropriate

topics for Rawls' conception of justice. That is the

subject of analysis in the next chapter.
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CHAPTER III
HEALTH CARE IN RAWLS' WELL-ORDERED SOCIETY
I. INTRODUCTION

In the last chapter, the structure of Rawls' theory
of justice was developed. No real mention of a health-
care delivery system was made. The reason for this ommis-
sion lies in Rawls' distinction between the social and
natural primary goods. Rawls (1971:62) considers health a
natural primary good, rather than a social primary good.
Since natural primary goods are not directly under the
influence of the institutions ruled by the principles of
justice, health concerns in Rawls' theory are allocative
rather than distributive goods. Distributive goods are
those which are ruled by the principles of justice through
the use of the difference principle (Rawls, 1971:302-303).
Allocative goods are those ruled by the principle of the
common interest (Rawls, 1971:97). For Rawls, this prin-
ciple is complex and has a specific role apart from
distributive concerns. Rawls argues his case here from
the standpoint of equal citizenship. Furthermore, in
Rawls' scheme, the principle of common interest is
governing in matters of health care--at least in terms of
public health. Rawls (1971:97) states that this principle

regulates concerns of public health and order. The
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reasoning for Rawls leads back to his placement of health
as a natural primary good.

Yet there are issues of health care from which the
allocative stance--that of equal citizenship~-is impor-
tant. For example, public health, nutrition, immunology,
control of contagious diseases are all health-care issues
which affect all citizens. In other words, these issues
are more than purely distributional issues--like access to
the health-care delivery system, distribution of research
funds, the scope of a just health-care delivery in terms
of quality, quantity, and the ability of the citizen to
contribute financially to his or her own health care.
These allocative issues are beyond the scope of justice as
used by Rawls.

This chapter will focus on allocative issues in a
Rawlsian system of health care. Before analyzing the
institutions needed to handle these issues, however, an
analysis of the role of the principle of the common
interest in Rawls' theory is needed. That is the first
task of this chapter. This analysis will be followed by a
development of Rawls' ideas in terms of appropriate
health-care issues for the principle of common interest.

The final sections of this chapter will focus on the
alternatives for a health-care delivery system in a pure,

unmodified Rawlsian society. If health care is an
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allocative issue in a Rawlsian society, then the type of
health-care delivery system that will be developed in such
a society will be based on Rawls' non-moral theory. Here
allocative goods governed by the exchange branch of his
background institutions are the focus rather than distri-
butive goods which are governed by the four branches of
background institutions concerned with issues of distri-
butive justice. As part of this discussion, alternative
health-care delivery systems for this pure Rawlsian system
will be presented and analyzed. This will include the
type of health-care delivery system that seems most
consistent with unmodified Rawlsian theory--a health-care

delivery system based on socialized medicine.

II. RAWLS' USE OF THE PRINCIPLE OF THE COMMON INTEREST:

AN ANALYSIS

The principle of the common interest is only rarely
mentioned in Rawls' A Theory of Justice, yet it forms one
of the most pervasive themes in the book. This principle
relates significantly not only to the "thin" theory of the
good--used as the basis of social primary goods (Rawls,
1971:396)-~but also to the moral point of view. Without
this principle of the common interest, the congruence of
Rawls' theories of right and good would fall apart. Yet

Rawls generally only refers to the principle of the common
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interest indirectly rather than directly. On the other
hand, his primary concern is the structure of a just
society--one governed by the two principles of justice;
as a result the principle of the common interest is one
which is a corollary but not directly related to the
theory of justice. It is, as will be shown, an important

corollary.

A. An Examination of the Principle of the Common Interest

Just what is the principle of the common interest?
This question must be answered fully before analyzing its
relationship to the theory of justice itself. Rawls
defines it in the following manner:

According to this principle institutions are

ranked by how effectively they guarantee the
conditions necessary for all equally to further

their aims, or by how efficiently they advance

shared ends that will similarly benefit

everyone. (Rawls, 1971:97)
At this point, the principle seems relatively innocuous.
In fact it seems to be simply a criterion by which one can
judge or rank the institutions which function within the
social order. However the context in which this principle
operates is somewhat different. This principle is operant
when "there are matters which concern the interests of
everyone and in regard to which distributive effects are

immaterial or irrelevant" (Rawls, 1971:97).

Two points are significant regarding the applicable
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context of the principle of the common interest. First,
these "matters which concern everyone" must be assessed
from the standpoint of the representative equal citizen
(Rawls, 1971:97, 246). Rawls (1971:319) eventually uses,
however, the standpoint of the least advantaged represen-
tative citizen for the principle of the common interest.
There is no need to do so at this point for the represen-
tative equal citizen is an abstraction--a tool--which is
used so that the special and specific interests of every-
day human beings can be disregarded. Rawls (1971:97), in
discussing the position of equal citizenship, claims that

this position is defined by the rights and

liberties required by the principle of equal

liberty and the principle of fair equality of

opportunity. When the two principles are satis-

fied, all are equal citizens and so everyone

holds this position.
Since the representative equal citizen is an abstraction--
an abstraction used in original position deliberations--
only the "thin" rather than the "full" theory of the good
can be used to delineate these interests. As Rawls notes,
the full theory of the good is relative to the particular
interests and abilities of individual human beings
(1971:447). The thin theory, however, fits nicely into

the role of the representative equal citizen.

Nevertheless, the thin theory of the good which
the parties are assumed to accept shows that

they should try to secure their liberty and
self-respect, and that in order to advance their
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aims, whatever these are they normally require
more rather than less of the other primary
goods. . . . Summing up these points, we need

. the thin theory of the good to explain the
rational preference for primary goods and to
explicate the notion of rationality underlying
choice of principles in the original position.
(Rawls, 1971:397

Since the principle of the common interest is inextricably
intertwined with these primary goods--goods that everyone
would want in any case (1971:214)--and since it is used by
the abstract representative equal citizen, the connection
of this principle to the thin theory of the good is
obvious. PFurthermore (as will be discussed later), the
thin theory of the good--as used by Rawls to show the
congruence between the sense of justice (and the moral
point of view) and the full theory of the good--is a
continuous indirect utilization of the principle of the
common interest.

The second significant point about the context in
which the principle of the common interest is used is that
it is only applied when "distributive effects are imma-
terial or irrelevant" (Rawls, 1971:97). The immediate
question that comes to mind is this: when or how can
these effects be immaterial or irrelevant? Part of the
answer is supplied by Rawls when he (1971:97) states that
"reasonable regulations to maintain public order and
security, or efficient measures for public health and

safety promote the common interest . . . ." Although
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people may benefit unequally from these regulations and

policies in some ways, Rawls' important point here is that
"if social and economic inequalities are just, these
effects may be left aside and the principle of the common
interest applied"” (Rawls, 1971:97). This point can be
shown and understood more effectively with an examination
of Rawls' explicit usage of the principle of the common
interest.

First of all, Rawls limits liberty of conscience by
the "common interest in public order and security" (Rawls,
1971:212). He claims that this can be derived "from the
contract point of view" (Rawls, 1971:212). These public
interests are not

superior to moral or religious interests.

Rather given the principles of justice, the
state must be understood as the association
consisting of equal citizens. It . . . regu-
lates individuals' pursuit of their moral and
spiritual interests in accordance with the prin-
ciples to which they themselves would agree in
an initial situation of equality. (Rawls,
1971:212)

Another point follows from this contract view. The common
interest is relevant when those principles chosen in the
original position are in danger of being disrupted or
abrogated.

The government's right to maintain public order
and security is an enabling right, a right which
the government must have if it is to carry out
its duty of impartially supporting the condi-
tions necessary for everyone's pursuit of his
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interests and living up to his obligations as he
understands them. Rawls, 1971:213%

Obviously there is a strong connection to the original
position functioning when this principle of the common
interest is invoked. Rawls states this connection rather
obliquely when he talks about the limits which can be set
on the principles chosen in the original position. For
example, liberty can only be limited when the reference to
the common interest points out that a greater liberty is a
disruption which endangers liberty for all. The principle
of the common interest is thus a restraining principle in
terms of its connection to the original position.

It would seem that there is a danger that the prin-
ciple of the common interest could be invoked too soon
resulting in a situation where liberty may be unjustly
restrained. Rawls guards against this. The principle of
the common interest must reflect the moral point of view.
His publicity criterion as part of the moral point of view
is especially relevant in answering this objection.
Referring to the publicity criterion, Rawls states:

For this criterion appeals to what everyone can

accept. It represents an agreement to limit

liberty only by reference to a common knowledge

and understanding of the world. . . . [The]

parties consent to publicly recognized criteria

to determine what counts as evidence that their

equal liberty is pursued in ways injurious to

the common interest in public order and to the

liberty of others. (Rawls, 1971:213-214)

If the publicity criterion provides no absolute guarantee
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that liberty will be too severely limited by the govern-
ment through the application of the principle of the
common interest, it does perform a watchdog role which
makes any abrogation of liberties more difficult.

A final point can be made about Rawls' use of the
principle of the common interest. Although the standpoint

of the representative equal citizen is a useful abstract
tool, this can be unwieldy--and, at timeé, confusing--
since it seems more consistent with efficiency than with
justice. Rawls (1971:319) states that

it is a political convention of a democratic
society to appeal to the common interest.

But how is the convention to be under-
stood? . . . Burely it is something more than
the principle of efficiency, and we cannot
assume that government affects everyone's
interest equally. Since it is impossible to
maximize with respect to more than one point of
view, it is natural, given the ethos of a demo-
cratic society, to single out that of the least
advantaged and to further their long-term pros-
pects in the best manner consistent with the
equal liberties and fair opportunity.

Rawls chooses the standpoint of the least advantaged for
the following reason.
It seems that the policies . . . do at least
tend in this direction in the sense that this
sector of society would be worse off should they

be curtailed. These policies are just through-
out even if they are not perfectly just.

(Rawls, 1971:3%19)

However, using the standpoint of the least advantaged

representative citizen as part of the principle of the
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common interest seems inconsistent at first glance with
Rawls' statement that the principle of common interest is
important (to the two principles of justice and ruled by
the difference principle) when distributive effects are
"immaterial or irrelevant" (Rawls, 1971:97). How can two
different governing principles--the difference principle
and the principle of the common interest--be used from the
same starting standpoint--that of the least advantaged
representative citizen? This relates back to the point
that, even when the principle of the common interest is
invoked, the results may be of unequal benefit to the
citizens. Even if this representative person in this
instance benefits the most by the application of the prin-
ciple of the common interest, the difference principle is
already satisfied. Rawls implies this when he (1971:97)
states that as long as social or economic policies are
just, this condition (the principle of the common
interest) can be applied. By singling out the least
advantaged and furthering their aims and prospects distri-

butive justice does seem to be assumed.

Furthermore, this is not inconsistent with the con-
nection to the thin theory of the good. One of Rawls'
uses for the thin theory is "to define the least favored
members of society. The difference principle assumes that

this can be done" (Rawls, 1971:396). By linking the least
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advantaged representative citizen into both the thin
theory of the good and the difference principle, the
principle of the common interest assumes a significant
role in Rawls' theory of justice. This is especially
significant in that the difference principle maintains a
direct link to the common interest through the use of the
standpoint of the least advantaged representative citizen.
In speaking of the common interest as a political conven-
tion of a democratic society--and by the link between the
difference principle and the principle of the common
interest through the least advantaged representative
citizen--Rawls ends by stating:

The difference principle can therefore be inter-

preted as a reasonable extension of the poli-

tical convention of a democracy once we face up

to the necessity of adopting a reasonably com-

plete conception of justice. (1971:319)
Thus the principle of the common interest is used from the
standpoint of the least advantageg representative person
in a manner which is consistent with the thin theory of

the good as well as not being inconsistent with the notion

that distributive effects are immaterial or irrelevant in
this application.

There does, however, seem to be one more problem in
applying the principle of the common interest from the
standpoint of the least advantaged representative person.

The problem is this: Can using this standpoint be
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consistent with the definition of the principle which
states that the "institutions are ranked . . . by how
efficiently they advance shared ends that will similarly
benefit everyone" (Rawls, 1971:97)? Although Rawls does
not discuss this, I believe that the connection with the
difference principle allows for such a consistency. A
major point concerning this principle is made by Rawls
(1971:76-77) as follows:

No matter how much either person's situation is

improved, there is no gain from the standpoint

of the difference principle unless the other

gains also.

. « . It is no longer a matter of shuffling
about a fixed stock of goods. Also, nothing is

lost if an accurate interpersonal comparison of
benefits is impossible. It suffices that the

least favored person can be identified and his

rational preference determined.
In other words, the difference principle assumes that
everyone will gain, and that because of this, the stand-
point of the least advantaged citizen can be taken. The
cut-off at the point of no gain or loss within the para-
meters of the difference principle-~-and the use of the
standpoint of the least advantaged here-—ailows the prin-
ciple of the common interest (again from the standpoint of
the least advantaged) to advance those shared ends. Hence
the use of the standpoint of the least advantaged enhances

the consistency of Rawls' definition of the principle of

the common interest.
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An example from an issue concerning public health may
more clearly show how the standpoint of the least advan-
taged is consistent with both the difference principle and
the principle of the common interest. Immunization
against contagious diseases is important if epidemics are
to be avoided. A good case in point is polio. New cases
of polio were almost non-existent after the development of
the vaccine. Health officials note that if enough people
are immunized, there is an "umbrella" effect which spreads
over those who, for one reason or another, have not been

vaccinated. Part of the success in nearly eliminating

polio was the dispensing of the vaccination in the
schools. After a number of years, however, parents were
expected to provide this health care for their children
before their children entered the school system. Many
parents did not do so. As a result, new cases of polio
recently started showing up among children in Arkansas,
among other places. (This was reported on CNN Network's
Health Watch in July, 1982.)

Now if this were a Rawlsian society, there would

probably be a public health program which is concerned
with immunizations against contagious diseases. Vaccina-

tions would be available to everyone at no cost since the

aim is to have all members of society innoculated.

(Payments would possibly be a factor which contributes to
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non-participation in the program by those who are least
able to pay, i.e., the least advantaged members of soci-
ety. Hence, the government would provide the vaccinations
free to all members of society.) Obviously, this would
benefit the least advantaged members of society the most.
Even if they were responsible for getting their children
vaccinated prior to entering the school system, they would
be able to do so without bearing the cost for those vacci-
nations. A major stumbling block in achieving the
"umbrella effect" in immunization would be thus elimi-
nated. The difference principle would be satisfied. The
poor people would not bear the additional burden of being
at risk for epidemics of communicable diseases. The prin-
ciple of the common interest rules in cases of public
health, according to Rawls (1971:97). Such a public
health policy would be under its dominion. Yet it shares
the standpoint of the least advantaged representative
person with the difference principle--i.e., it is compat-
ible with the difference principle. The shared ends of
the society (in this case, achieving the "umbrella effect"
in controlling communicable diseases) are advanced. In
cases like this, then, the use of the standpoint of the
least advantaged person enhances the consistency of Rawls'
definition of the principle of the common interest.

In concluding this section, a brief review of Rawls'
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concept of the principle of the common interest is worth-
while. This section has dealt only with Rawls' explicit
references to this principle. Even in this quick anal-
ysis, however, this principle has been shown to be har-
monious with the difference principle. In fact, the two
principles interact upon one another directly. Further-
more, the definition as well as the context of the prin-
ciple of the common interest has been shown to operate
within the publicity criterion of the moral point of view.
FPurther investigation would probably show that all cri-
teria are applicable, I believe, but the important crite-
rion to be fulfilled is the publicity criterion because of
the very nature of this principle. Another aspect which
this principle displays is its inherent compétibility with
Rawls' use of contract theory. In fact, no contract
theory could function effectively without a principle of
this type. Finally, the principle of the common interest
shares many of the features of the thin theory of the good
by definition. In fact, both the principle of the common
interest and the thin theory of the good seem to be incom-
plete if taken alone, since they share so many mutual
characteristics. Because of these major pervasive
aspects, the principle of the common interest would seem

to be a very important factor in the congruence between
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the right and the good. This is, in fact, the subject of

the next part of this discussion.

B. The Role of the Principle of the Common Interest and

the Congruence of the Right and the Good in Rawls' Theory

In this section two particular aspects of congruence
will be discussed. First of all, since the principle of
the common interest is an institutional principle--i.e.,
it is one according to which institutions are ranked or
judged--the congruence between the right and good in terms
of the social union will be investigated. Then, since the
thin theory of the good plays a role through the represen-
tative equal citizen who makes the judgment, the congru-
ence of the right and the good will also be investigated
from this point of view. 1In neither case does Rawls refer
to the principle of the common interest. However, given
its already pervasive role in his theory of justice, I
believe that a case can be made that the principle of the
common interest plays a central part in the congruence
between the right and the good.

1. Congruence Between the Right And The Good. In

the last chapter of his book, Rawls devotes a complete
section to the congruence of the right and the good con-
cerning the well-ordered society and its institutions. He
claims that the principles of justice and the contract

doctrine form a society that can claim unity within
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diversity. The original position is the vehicle by which
persons behind the veil of ignorance choose the society

that provides for autonomy and objectivity.

The veil of ignorance prevents us from shaping
our moral view to accord with our own particular

attachments and interests. We do not look at
the social order from our situation but take up

a point of view that everyone can adopt on an
equal footing. In this sense . . . we share a
common standpoint along with others and do not
make our judgment from a personal slant.

The acceptance of the principles of right and
justice forges the bonds of civic friendship and
establishes the basis of comity amidst the dis-

parities that persist. (Rawls, 1971:517)
5 1=

This background view of a well-ord