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ABSTRACT

This study represents an analysis of the publicpohandated irGrutter v.
Bollinger and the public policies and procedures adminidtdreoughGeier v. Bredesen
at professional schools in the State of Tenne§segather information and ensure
objectivity, a multiple information-gathering appat was used, which included
administering a written questionnaire, reviewingrta@ocuments, conducting elite
interviews, and participating in various UniversifyTennessee-based committees. Both
Grutter andGeierused affirmative action policies to help achietteglent body diversity
in public higher education institutionsrutter used affirmative action as a voluntary
means to support the argument that diversity ismapelling governmental interest.
Diversity included, but was not limited to, raciiersity. InGeier, Tennessee
professional higher educational institutions weyert-ordered to use affirmative action
policies to remove the legacy of de jure segregatio Geier, diversity was the desired
goal but was limited primarily to racial diversiby two racial groups, Blacks and Whites.
Through the admissions processes they exam@edter andGeierdealt with both
applications of affirmative action policies—non-redmal (diversity) and remedial
(correcting past discrimination). In 2003, Beutter case became the national standard
for all colleges and universities, public and pt&/an the use of race-conscious
admissions policies in undergraduate, graduatepasfdssional programs. In 2006, a
Final Order of Dismissal was issued on @&erlawsuit. As a result, public higher
education institutions in the State of Tennessest mow abide by the standard laid out

in Grutter.



The central question posed in this study was whétleger's admissions policies
comply with the currenGrutter standard. The findings indicate that, as origynealdtitten
and appliedGeieradmissions policies do not meet the cur@nitter standard. Under
Geier, race was the only type of diversity sought, aamkrwas limited only to Blacks and
Whites. ThereforeGeier, as originally written, is not narrowly tailoredédoes not pass
the strict scrutiny test.

UnderGeier, much progress was made to increase student boehgidy,
particularly of historically underrepresented greug\s Tennessee moves into the post-
Geierera, administrators of the state public collegesuniversities continue to assert
that diversity is a compelling governmental interésiture efforts must demonstrate the
ability to maintain the progress made un@eier while complying with thesrutter
standards. This must be done while recognizingGnatter, the current law of the land,

is still being scrutinized and challenged.
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CHAPTER ONE
INTRODUCTION

The nation is at a critical juncture regarding diebate over the use of
affirmative action policies in higher education asisions. In the 2003 decisions
rendered irGrutter v. Bollinger539 U.S. 982 (2003) ar@ratz v. Bollinger539
U.S. 244 (2003), the U.S. Supreme Court attempmtguidvide guidance and
direction regarding the myriad of questions surcbng this debate. In both
decisions, the Court recognized that diversity é@mpelling governmental
interest and that race-conscious admissions pslmeld be used to help achieve
this interest. However, iGratz the Court found that the undergraduate
admissions process used at the University of MahiGollege of Literature,
Science, and the Arts (LSA) was unconstitutionaldose points were
automatically awarded to applicants on the basra@d and ethnicity. IGrutter,
the admissions procedures used by the Universiiidfigan Law School, a
professional program, were found to be constitaidecause all applicants were
submitted to a holistic review process. Race vaasicered in the process but
was one of many factors taken into account. Ultatyarace did not serve as a
controlling factor in the decision-making process.

TheGrutter decision was received with mixed reviews by pubhd
private colleges and universities as well as bgo#fimerican group<srutter
seems to have answered some, but not all, of testigns regarding the role of
affirmative action in the admissions process. g tvriting, the U.S. Supreme
Court, in its 2006-2007 term, has reviewed the €a$Parents Involved in
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Community Schools v. Seattle School District NNol, 05-0908, anMeredith v.
Jefferson County Public Schoolp. 05-915. Both cases involve the use of race-
conscious admissions policies in public K-12 schobDlefendants in both cases
have alleged that, as @rutter, race-conscious admissions policies were used to
diversify the student bodies and represented a ethimg governmental interest.
Plaintiffs in both cases have alleged that, &Sriatz, the race-conscious
admissions policies violated the Equal Protectitau€e of the Fourteenth
Amendment and failed to meet the strict scrutirsy té review. LikeGrutter and
Gratz, Meredith v. Jefferson County Public Schoflem Louisville, Kentucky, is

a Sixth Circuit Court of Appeals case. Tennessge leds within the Sixth

Circuit. Decisions in both cases will be anxiouslyaited to see whether the
standard of review found Brutter and applied to higher education will be the
same standard applied at the primary and secoielais.

Administrators of Tennessee public colleges andarsities were very
interested in th&rutter decision. Since the signing of the 1984 Stiputatd
SettlementGeier v. Alexandel593 F Supp 1263 (MD Tenn. 1984), Tennessee
public colleges and universities have been legadhyctioned to use affirmative
action policies in their admissions processes toecbde jure segregation. The
Stipulation addressed the lawsuit filed by Ritan@&as) GeierSanders v.
Ellington, 288 F Supp 937 (MD Tenn. 1968), which focusedwsigkly on the
guestion of racial diversity. On September 11,&0®nnessee Governor, Phil
Bredesen, announced that all parties had agreexttheGeier Consent Decree
(see Appendix C). Governor Bredesen also assdrégdhé, and the
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administrators of Tennessee public colleges andeusities, recognized the value
of student body diversity for higher education. \W&ved that Tennessee would
remain committed to maintaining and expanding tla@yrstrides toward

diversity made undgieier. On September 21, 2006, Judge Thomas A. Wiseman,
Jr., Senior U.S. District Court Judge, signed tmalFOrder of Dismissal of the
Geier Consent Decree (see Appendix D). According toQhger of Dismissal,
Tennessee has fully complied with the requiremehtke 2001Geier Consent
Decree and has removed any vestiges of segredationthe Tennessee public
higher education system as required.myted States v. Fordic&05 U.S. 717
(1992). The Dismissal Order also states that thee®f Tennessee now operates
a unitary system of public higher education (Fi@adler of Dismissal, No 5077,
2006). This relates to such things as qualitydafcation, student assignment,
facilities and resources, and workforce.

Like Grutter, theGeier Dismissal Order has been received with mixed
emotions. UndeGeier, legal protection and financial resources existeldelp
Tennessee colleges and universities develop pragazch procedures needed to
recruit and retain a diverse student bodyG#ier, student body diversity was
based on race, and Blacks and Whites were theraaigl groups addressed. Now
thatGeierhas been dismissed, Tennessee public collegesriwvetsities must
decide what courses of action to take to pursue tieevly avowed and broadened
definition of diversity.

Grutter andGeierused affirmative action policies to help achiettelent
body diversity in public higher education instians. The debate over the use of
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affirmative action policies is alive in America ahdcomes particularly intense
when such policies are implemented in public edanaiWe cannot anticipate
what the Supreme Court will say in the upcomingténis year. However, we
can concentrate on what the Court has already dohis. dissertation will focus
on theGrutter decision and its potential impact on professigmagrams in
Tennessee public colleges and universities.

One of the first questions that any reader shoskdadout this research\ighy is
the issue of using affirmative action policies &lmissions in higher education so
important?Access to higher learning is one of the most estekeopportunities in our
society. Admissions decisions made at collegesuaincersities are important because
they represent access to the intellectual and esmnpotentials of a better way of life. At
selective institutions of higher education, adnaissidecisions have a special political
impact, such as rationing access to societal infltaeand power and training leaders for
public office and public life (Guinier, 2003, p.3)1 Many of the students admitted to
these elite institutions graduate to become ciszgho shape business, education, the
arts, and the law for future generations (Guirped 15).

Education in the United States has long been regeaad the key to integration
and to social, political, and economic mobilityedpite the American ideal of equal
opportunity in education, access to public educahtias historically been limited on the
basis of race and ethnicity (Chapa & Lazaro, 1§982-53). Colleges and universities
across the United States have tried to revershisteric exclusion of racial minorities
from predominantly White institutions by applyinffiemative action policies, initially
developed for use in the employment sector, tdibeer education arena. As a result,
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substantial growth has occurred in both the nurabdrpercentage of students of color
obtaining masters, doctoral, and professional adegrélowever, there is still notable
under-representation among Blacks, Hispanics, andr&kan Indians at the doctoral and
professional ranks (Borden & Brown, 2006, p. 3Akian Americans continue to obtain
disproportionately higher numbers of advanced degire the fields of science,
technology, engineering, and mathematics; Blacke learned increasing numbers of
degrees in education and human service fieldslit#ic administration and criminal
justice; and Hispanics have made notable stridebtaining masters and doctoral
degrees, but not first professional degrees (Bo&lBmnown, p. 34).

Historically, higher education in the United Statess reserved for wealthy,
White males. For decades, racial minorities wedueled from or severely limited as
participants in education, particularly in higheueation. Government involvement in
higher education began during the Colonial erafoigethe Civil War, northeastern states
relied exclusively on private colleges and soutrstates assumed leadership in public
higher education. The first state university chradeby a state legislature was the
University of Georgia in 1785 (Dye, 1984, p. 1789day, the majority of all persons
who obtain a college degree do so at publicly faeghcolleges and universities.
Southern public colleges and universities, likeredatary and secondary schools,
desegregated very slowly before 1964. With the edrd efforts of the Congress, the
executive branch, and the courts, token progredssegregating public colleges and
universities in the South emerged after passagigecCivil Rights Act of 1964 (Davis &

Graham, 1995, p. 361).



Today institutions of public higher education ehtbtee-quarters of the college
and university students in the United States. &esmore importantly, leading state
universities can challenge the best private institis in academic excellence. The
University of California at Berkeley, the Univessiaf Michigan, and the University of
Wisconsin are consistently ranked alongside Harvéate, Princeton, Stanford, and
Chicago (Dye, 1984, p. 175). Southern universisesh as the University of North
Carolina and the University of Virginia, have alttered into this competitive arena.

The profile of students in higher education hasged by race, sex, age, and
socioeconomic background. Passage of the G.laBél World War Il, the Civil Rights
Act of 1964, and the Immigration (Hart-Cellar) Axdt1965, allowed working class and
non-White students to enter into higher educatMugjl, Garcia, Hudgins, Nettles,
Sedlacek, & Smith, 1999, p. 2-3). Enrollment inf@geducation grew from 156,756 in
1880, to more than 14 million by 1999. Of thosealstuts enrolled in 1999, approximately
28 percent were non-White, 55 percent were fenaale 43 percent were over the age of
twenty-five (Musil et al., 1999, p. 3). From an romic standpoint, in general, college
graduates earn more than persons with less thallege degree. Graduates with higher
degrees earn more than those with lower degreesngmgraduates who work full-time,
those with a doctoral or first-professional degeaen an average of $80,900 annually
compared to $61,600 for those with a master’s degnel $58,800 for persons with
bachelor’'s degreef@tional Center for Education Statisti&)06, p. 14). As changes in
the labor market drive up the value of a collegecation and competition for admission
at the most selective institutions becomes more kéeé not surprising that the use of
affirmative action policies in expanding acceshitgher education has become
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increasingly controversial, particularly in publigher education institutions (Kane,
1998, p. 17) and, more importantly, in southerdegas and universities.

Affirmative action practices and policies have laathajor impact on public
higher education and its changing student body deaptics, but affirmative action
polices did not begin in education. As a broad ytdlicy concept, affirmative action
can be traced to the labor-management conflictslaed define the New Deal politics
of the 1930s. American employers, workers, andri@boganizations have a long history
of perpetuating racially segregated and unequakfonres and unions (Lenz & Stetson,
1991, p. 236). Until passage of the National LaRelations Act (NLRA) of 1935,
business interests had seriously impeded the grofatie labor movement. The NLRA
provided labor unions with a federal statutory tighorganize and engage in collective
bargaining. It outlawed such notorious devicethas'yellow dog contract,” an
employee’s agreement not to join a labor union esmalition of employment. The
NLRA required, among other things, that employetsaéfirmatively by informing their
employees that such anti-labor practices were ngdopermitted (Lenz & Stetson, p.
236).

The federal government’s recognition of the righfterganized labor did not
remove the barriers confronting Blacks in the fiefl&mployment. Not only did Blacks
continue to face problems in obtaining jobs, thisp @ncountered great difficulty in
gaining membership in labor unions. Despite govermmegulations prohibiting
companies that received federal contracts fronridnscating against Blacks, most jobs
continued to go to White workers. In 1961, Presid®hn F. Kennedy issued Executive
Order 10925 requiring federal contractors to tdlasé actions necessary to “ensure that
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applicants are employed, and that employees atetteluring employment without
regard to their race, creed, color or nationalintigAffirmative Action Today: Aegal
and Practical Analysis1986, p. 7). The Executive Order also establithedPresident’s
Committee on Equal Employment Opportunity, chalvgdhe Vice President and
comprised of representatives of major federal emttrs Affirmative Action Today: A
Legal and Practical Analysip. 7). Later, in 1965, President Lyndon B. Joimpslrough
Executive Order 11246, expanded this commitmeirtdinde a racially integrated work
force. This eventually resulted in the inclusiortlog Title VIl employment provisions in
the 1964 Civil Rights Act (Lenz & Stetson, 1991286). Goals, timetables, and
representation of race became a matter of publicyposed in both employment and
education. Today, for many people:

Affirmative action is a term of general applicati@ierring to government

policies that directly or indirectly award jobs,naidsion to university and

professional schools, and other social goods aswlrees to individuals

on the basis of membership in designated protegt@aps, in order to

compensate those groups for past discriminatiosezhby society as a

whole. (Hall, Ely, Grossman, & Wiecek, 1992, p. 18)

Applying affirmative action to the admissions presén colleges, universities,
and professional schools has only enhanced thecx@nsies surrounding this policy. For
some members of the public, such practices havattieaause of preferential treatment
toward a particular segment of the population s neither qualified for nor entitled to
such employment or educational opportunities. mality, affirmative action policies
were designed to help encourage the representHdtiqumalified women and minorities

into areas (employment, business, education) wihesehad been historically excluded.

In situations where public institutions have beeuart-ordered, as iteier, affirmative



action policies have been used to correct the &sfigicpast de jure segregation. Despite
the controversy, colleges and universities haveicoed to attempt to diversify their
student bodies, in part, as a response to therlpadéical movements of the sixties and
seventies, which called on the nation to honodésiocratic principles of equality,
opportunity, and mutual well being (Musil et al99B, p. 5). In part, they have done so
because colleges and universities realize thatrtinest prepare their students from ever-
changing demographic populations to communicatenaré with one another so that
they may compete in the modern world. A majoritycofleges and universities have
developed institutional mission statements tharref a commitment to serving diverse
students.

The persisting controversy over the use of affimeaaction policies in
higher education has centered on the question efhveh such policies should be
limited to correcting the historical harms causgdib jure segregation or become
more expansive and address the broader issuesla$ion. Specifically, should
affirmative action policies in higher educationlimeited to a remedial purpose,
which would correct the effects of past discrimioat or should these policies be
used in a more proactive, non-remedial, way to tenthe inclusion of diverse
population groups?

Scholars representing many viewpoints are actigalyaged in debating
these issues. Not only do they differ on the valne direction of affirmative
action, they often disagree on its relevant stgipiaint. For some, affirmative
action policies began in the 1960s with the pass&garious anti-discrimination
laws and the eventual issuance of Executive Orti246. Others trace
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affirmative action back much further, to RecondircEra attempts by the
government to address post—Civil War issues reguftom the abolition of
slavery in 1865. Both perspectives are corresbme respects as will be seen
further into this research. For now, it is impottamfocus on the date June 23,
2003, when the U. S. Supreme Court decided theafaSerutter v. Bollinger,539
U.S. 306 (2003). In a 5-to-4 opinion deliveredJagtice Sandra Day O’Connor,
the Supreme Court affirmed the decision rendereg Mia 2002, by the U.S.
Court of Appeals for the Sixth Circuit. The Sixtiretiit, reversing the district
court, ruled that the University of Michigan Lawleol had appropriately
considered and applied its race-conscious admisgiolicies and had a
compelling governmental interest in diversifying student bodyGrutter v.
Bollinger, 288 F. 3d 732, 2002).

Prior toGrutter, theBakke(Regents of the University of California v. Balkkag
U.S. 265, 1978lecision served as the benchmark by which raceecauns higher
education admissions programs had been judgedewWd decision declared the
University of California’s use of racial classifteans in admissions unconstitutional, it
created the proverbial “carrot and stick” situationadmissions directors across the
country (Leonardi, 2001, p. 153). On one hdakkeaffirmed that the desire to
diversify student bodies at colleges and univesitvas an acceptable goal. On the other
hand,Bakkedid not explain how institutions were to meet tipiml. SinceBakke
institutions have found themselves constantlyngstnethods to diversify their campuses

in ways that pass constitutional muster.
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In Regents of the University of California v. Bakkéan Bakke, a White male,
brought suit against the Medical School of the @nsity of California at Davis because
it had two admission programs for its entering £las100 students. Eighty-four slots
were filled through the regular admissions prograéyere filled through a separate
process established in 1970 to address the fasudbyicern over the paucity of African-
American, Asian, Latino, and Native American studgrlall et al., 1992, p. 714). The
U.S. Supreme Court’s 1978 decision permitted cebelgp consider race as one of a
variety of factors in admissions, but forbade tke aof racial quotas. The key opinion,
written by Justice Lewis Powell, cited Harvard Usnsity’s multidimensional admission
process as an acceptable model for the use ofc@tsEious admissions processes.
According to Powell:

In recent years Harvard College has expanded theepd of diversity to

include students from disadvantaged economic, Iranethnic groups.

When the Committee on Admissions reviews the langklle group of

applicants who are ‘admissible’ and deemed capaftdeing good work

in their courses, the race of an applicant mayhgbalance in his favor

just as geographic origin or a life spent on a famay tip the balance in

other candidates’ cases. In Harvard College adomssthe Committee

has not set target-quotas for the number of Blawkef musicians,

football players, physicists or Californians todskmitted in a given year.

(Leonardi, 2001, p. 165)

Justice Powell concluded that race or ethnic bamkgt might be deemed a
“plus” factor but could not insulate the individdedm comparison with other candidates
for the available seats (Leonardi, p. 165). Rathan provide clear-cut answers
regarding the use of race-conscious remedies mehigducation, thBakkedecision

simply raised more questions about their applitgtn other contexts. The Black

community was uncertain about the use of volunadiiymative action efforts and many
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Whites viewed affirmative action programs as aahte their chances of gaining
admission to the nation’s law and medical schddbsv(s & Graham, 1995, p. 247).

This uncertainty continued and was tested agaihdrcase obinited States v.
Fordice,505 U.S. 717 (1992), where the state of Mississthpough the use of de jure
segregation, maintained five all-White universit@esl three universities that were almost
100% Black (Davis & Graham, 1995, p. 362). Writiogthe 8-to-1 majority, Justice
White examined four policies (admissions standatdplication of programs,
institutional mission statements, and the continggeration of all-White universities)
and concluded that the policies were the relidhefstate’s de jure system of segregated
higher education (Davis & Graham, 1995, p. 363)e Majority deemed such practices
to be unconstitutional. THeordice case has had a major impact on the State of
Tennessee. Like Mississippi, Tennessee previguaintained a de jure segregated
higher education system. Also, like Mississipgiaaesult of a lawsuit filed in 1968,
Tennessee was state-mandated to correct the haussdby de jure segregation.

Until recently,Fordice stood as the standard of review that guided teeotisace-
conscious admissions practices in Tennessee mdileges and universities. As
previously noted, on June 23, 2003, the U.S. Supi@ourt issued its decision on two
challenges to the consideration of race as a factibre admissions process at the
University of Michigan. The Court held that raceorge of many factors that can
contribute to a diverse student body that prodedesational benefits for all students.
However, the way in which race is considered angjlezl as a factor must not be rigid
or mechanical (Alger & Snyder, 2004, p. 1). The®me Court affirmed the court of
appeal’s decision irutter, concluding that the Michigan Law School’s useaife as a
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factor in student admissions was not prohibitedhe@yEqual Protection Clause of the
Fourteenth Amendment, Title VI of the Civil RighAst of 1964, or 42 U.S.C.8 1981
(Grutter v. Bollinger et al.539 U.S. 306, 2003). In addition to Justice O'Gars
majority opinion, several concurring and dissentpgnions were filed in this case.
Justices O’'Connor, Stevens, Souter, Ginsburg, aagds voted to uphold the Law
School admissions policies and Chief Justice Reilshgad Justices Scalia, Kennedy,
and Thomas voted to strike down the process asnstittional.

In the companion case Giratz v. Bollingerthe Court declared that the standards
used in the undergraduate admission program wex@ngtitutional. The undergraduate
admission policy used by the University of Michigamd examined iGratz allowed
each applicant to receive points based on sevae#irs, including high school grades,
standardized test scores, high school qualityngtheof high school curriculum, in-state
residency, alumni relationships, a personal essay personal achievement or
leadership. In addition, as a means to diversifgiudent body, members of
underrepresented racial or ethnic groups autoniigtieeeived points, which were not
available to members of non-minority groups.

To some, the value of these two cases confirmssthdent body diversity is an
acceptable goal for public colleges and universitieseek (Grier, 2006, p. 1). To others,
the effect or implications dbrutter andGratz are not so clear. What is clear is that
Grutter andGratz set the requirements for using race as a factadmissions
considerations. The two cases provided insightpbtinecessarily guidance, regarding
the use of race in other programs, such as finhaidacultural, and academic support
programs (Grier, 2006, p. 1).
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The State of Tennessee, like the State of Michigalocated in the Sixth Circuit.

Like Michigan, Tennessee operates race-consciaussamns programs in its

professional, graduate, and undergraduate publeges and universities. For more than

two decades, under the state-mand&etbr Stipulation of Settlement, Tennessee

operated race-conscious policies and programsyasaas to correct past harms. As

stated inGeier.

The primary purpose of this Stipulation of Settletnis the elimination of
Tennessee’s dual system of higher education. @dumgose includes the
maximization of educational opportunities for Blamizens of the State
of Tennessee and the improvement of educationairtyopties for Black
citizens of the State of Tennessee...It is the indenaf the parties that the
dismantling of the dual system shall be accomptishesuch a way as to
increase access for Black students and increageélence of Black
faculty and administrators statewide and at theohcsally white
institutions. (Stipulation of Settlement, 1984 2p.

Further:

Defendants agree that no institution will be idigedi as a one-race
institution or a predominantly one-race institutiarany official

university publication or in any public statemerdda in an official
capacity by any administrator of that institutidBach institution mission
statement shall refer to its mission as an ingbitutommitted to education
of a non-racially identifiable student body. (Stgtion of Settlement,
1984, p. 19)

Effective January 2001, Tennessee moved into tmsé&d Decree phase of the

GeieragreementThis phase was time-limited, in that by the enfisafal year 2005, the

State of Tennessee was to have evaluated the psograde toward achieving its stated

goals and determine what, if any, future coursesctibn to take toward maintaining

racially non-identifiable public colleges and unsiéies. The emphasis seemingly shifted

from a remedial to a non-remedial purpose, since:
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...In dismantling the vestiges of the former dualeys it is the parties’ intention
to create an educational system that enhanceadheased enrollment of Black
students at the predominantly white institutiond #rat likewise enhances the
enrollment of white students at the State’s predamily Black institutionTo
achieve this goal, the parties are committed teedesgation and to reaching out

to all residents of this State regardless of rac€Geier Consent Decree, 2001, p.

5) [ltalics added]

At the same time, the intent was to remedy past@atliscrimination and attempt to
create a diverse student body:

Each institution and governing board shall reaffitemon-discrimination

policies in all aspects of university and colleie, lincluding financial

aid, extracurricular activities, hiring and retemtiof employees, and

recruitment and enrollment of studentse{er Consent Decree, 2001, p.

22)

As of this writing, fall 2006Grutter v. Bollingeris the most recent case to
stimulate the continuing debate over the use a-tmnscious policies by public colleges
and universities. However, the U.S. Supreme Cawtheduled to hear the companion
cases oParents Involved in Community Schools v. Seatt&@ddistrict | andMeredith
v. Jefferson County Public Schodlgring its 2006-2007 term. Neith&rutter nor Gratz
were based on correcting past harms of discrinonatather, diversity was
acknowledged to be a compelling state interest.Shiee purpose dbeierwas to correct
the effects of de jure segregation. The remedytwasovide equal access for Blacks
and Whites to Tennessee public colleges and uniivsts Diversity was the desired goal,
but it was limited primarily to racial diversity ¢iiese two racial groups.

Statement of the Problem

As a general rule, to withstand legal scrutinygraonscious admission programs

operated by universities must be narrowly taildiederve a compelling justification

(White, 2006, p. 4). If unlawful discriminationagst an identified minority group
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actually occurred, then a remedial affirmative @cfprogram serves the compelling
institutional interest in removing the lingeringstiges of past discrimination (White, p.
2). If the goal is diversity, an affirmative actiprogram serves a compelling purpose if
it is designed to foster racial diversity in thedgnt body (White, p. 2).

Both Grutter andGratzrelied on the argument that diversity is a compglli
governmental interest and neither presented thevaegt of past discrimination. Under
the standard of review approvedGnutter v. Bollinger race-conscious admission
programs must be narrowly tailored and flexiblewggioto ensure that each applicant is
evaluated as an individual and not as a memberadial group. Race can only be one
of the many factors used to make admissions dedsithe race-conscious admissions
program must be limited to a reasonable duratiamad, that is, there must be a
specification of a reasonable period for completidiso, and probably most
importantly, the program shall not be unduly hardndunon-minority applicants. This is
the standard by which public colleges and univiesithat include race as a factor in their
admissions processes, including those operated Galer, must be evaluated.

Tennessee relied upon the use of race-consciogsgms as a means to remove
the vestiges of past discrimination. The decisemwdered irFordiceserved as a
comparative model and standard to foll@eierrequirements provided the legal
protection needed to develop and implement targatédies and programs that helped
identify, recruit, and retain underrepresentedalagioups at its public higher education
institutions. LikeFordice, Blacks and Whites were the racial groups adddess@eier.

In light of the ending of th&eier Consent Decree, Tennessee must now re-evaluate the
Geierpolicies and programs and bring them into compkanith theGrutter standard.
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Tennessee must also bring those policies or pragmto the view of the state’s
multiracial reality, which transcends the earliéadk-White polarity
Purpose of the Study

This dissertation is a comparative case studiz@public policy mandated in
Grutter and the public policies and procedures adminidtdrmughGeier at
professional schools in the State of Tennesseepidfessional schools included in this
study are the University of Tennessee (Law and Aifetey Medicine), University of
Tennessee Health Science Center (Medicine, Dentestd Pharmacy), University of
Memphis (Law), and East Tennessee State Univeidiggicine). A Board of Trustees
governs the University of Tennessee (UT). The €ssae Board of Regents (TBR)
governs the University of Memphis and East TenreeSdate University. Both boards
report to the Tennessee Higher Education Commig3ibizC).

From this analysis and the use of information gath¢hrough the review of
court documents, written surveys, elite interviearsg participation as a member of
campus-based organizations associated with evaf@gier programs, this research was
designed to provide a basis for:

1) Comparing the types of race-conscious policies bygurofessional
programs in public colleges and universities inflessee with the
constitutionally approved admission policy admiaist by the University
of Michigan College of Law;

2) Determining who administers, monitors, and reviswsh programs and

which criteria are used;
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3) Examining the measures used to determine the sftécuch programs to

remedy past acts of discrimination and diversifidsnt body composition;

4) Determining whether the Court applies a singledsash of review across

the board to higher education institutions regasliaf type or level; and

5) Providing an objective review of the use of suchges and practices in

Tennessee in order to ascertain whether they noastitutional
requirements articulated @rutter.
Significance of the Study

This study has a significant impact on future adstration of professional
programs in Tennessee’s public colleges and untie=s Through their race-conscious
admissions process, the universities involve@iatter andGeierhave dealt with both
applications of affirmative action policies—non-redmal (diversity) and remedial
(correcting past discrimination). BecauSrutter dictates national standards, Tennessee
is obligated to identify diversity as a compellipgvernmental interest.

In Geier, the term “other” racial group is used in the Skgtion of Settlement and
Consent Decree; this term has referred to the $shotal racial make-up, but it still
implies that the problem is limited to the two e@roups of Blacks and Whites.
Diversity, as demonstrated @rutter, goes far beyond addressing the effects of past
discrimination of one particular underrepresentegdal group. It includes the creation of
an environment that recognizes the existence tiefdtunderrepresented groups—racial
(such as Latinos, Native Americans, and Asiansyelbas non-racial (females, non-
traditional age students, or persons with disaésljtfrom different socio-economic
groups and/or geographic areas, or of differentigkearientations) segments of the
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population. Tennessee must now be prepared toadafid deal with an expanded
definition of diversity. The application of tlgrutter standard could present a new arena
of interests, programs, fiscal expenditures, aodigs that must be addressed.

Brian Noland, in his dissertation research, “TheitSrof Judicial Decision: An
Analysis ofGeier v. Sundquiststated:

There is a critical need in higher education tawaliverse and

multicultural institutions of higher education. teere may be no idea,

strategy, or right way for all institutions to pesal; there is no universal

policy cookbook to remedy the many problems crebiethe

implementation of diversity initiatives. Althouglentralized planning and

organization at the state and board level willlfeade diversity, it is the

campus that will ultimately prove to be the deteramt element of a

diversity effort. Campuses should be given broétlide to shape the

implementation of diversity policies so that theg aongruent with each

of their own unique personalities. (2001, p. 11)
Noland’s dissertation expressed two concerns. ikfisdoncern was with the lack of an
established method that all higher education umstihs could use to address diversity
initiatives. That concern has now been addressé&diutter. His second concern was the
need for campuses to create individual policiesrdfect their unique situations, a
concern that continues to exist. The State of Tese® and its respective public colleges
and universities, must ensure that progress madadal groups harmed by de jure
segregation are not minimized or hindered througjlties and programs expanded to
address ever-changing, ever-growing, diverse ptipalgroups.

The present dissertation has significance for theigline of political science. It
contributes to the body of knowledge regardingpblktics of affirmative action, race-

conscious admissions policies and programs, ancbteef courts, particularly the U.S.

Supreme Court, in interpreting laws and therebytrdouiting to the formulation of public
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policy. Public policy is studied because understagmthe causes and consequences of
policy decisions improves our knowledge about dgcigermits us to apply social
science knowledge to the solution of practical pots, and helps insure that the nation
adopts the “right” polices to achieve the “rightiais (Dye, 1984, p. 3-5).

Providing a foundation for that understanding reggisome discussion of the
court system. Based on the U.S. Constitutionlabislative body enacts laws, the
judicial body interprets laws, and the executiveyensures that such laws are carried
forth. In reality, sometimes these lines of dietsoverlap and blur so that the courts take
the role of judicial policymaker. Hence:

...Whatever the other branches of government doCthet cannot help

being involved in administering the legal doctrinenunciates. Charged

with the responsibility of interpreting a “livingZonstitution, the Court is

no ordinary body of judges but, rather, is a spexart among the

world’s tribunals. Through its power of judiciamiew, the Supreme

Court of the United States can and does attemgrtgare compliance with

the Constitution. It necessarily interprets then&dution in light of

present-day circumstances and engages in thegablisisk of

safeguarding this “living Constitution” in all wadlof American life.

(Wasby, D’Amato, & Metrailer, 1977, p. 6)

Because the Constitution is a “living documentttimast be interpreted in terms
of present-day circumstances, this research wallaupolicy analysis approach. Programs,
procedures, and policies GkierandGrutter will be compared to provide important
information that will add to the body of knowledgevant to the discipline of political
science. This research will seek to explain theortgmce of diversity in public higher

education institutions as well as how the needemmioving the vestiges of past

discrimination should not be minimized as we sttivembrace the needs of an ever-
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expanding global society. It will demonstrate htwe judicial system not only interprets
the laws but also occasionally creates public golic

This dissertation is a qualitative study that représ a normative approach, thus
recognizing the dynamic nature of the disciplingalitical science. David M. Ricci
opined that political science is an enterprise s/ moving in a circle among three
poles of concern (1984, p. 24-25). First, theresintrinsic importance of politics,
which practitioners seek to study because an utatetisg of public life is presumably
desirable when people live together. Second, ther¢he imperatives of scholarship,
which demand that politics be studied scientificatl accordance with certain standards
of precision and reliability. Third, there is thbjective of a democratic society and
political scientists’ shared determination to helgintain the democracy and the
institutions characteristic of a free people. Ritaites that political scholars do not
perform scientific experiments in the commonly uistieod method because their work
cannot be checked for accuracy and validity acogrth usual scientific methods.
Therefore, political science operates on the bafsssholarly, rather than scientific,
authority (Ricci, 1984, p. 310).

Finally, this research is important to the Stat&@@finessee and its citizens at a
major point in history. The dismissal Gkiershould indicate that Tennessee has moved
from an era of de jure segregation into an eradtision. Only time will tell whether the
state has indeed made that move.

Limitations of the Study

As stated, this research is limited to a qualiatinalysis of race-conscious

admission policies used at the University of Mi@rnd.aw SchoolGrutter v. Bollinge)
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and by the professional programs of public collesyas universities in the State of
Tennessee3eier v. BredesgnA historical perspective will be provided onaehnt

court decisions that have led to the current stdtutssuch cases will not serve as the
focus for this study. The purpose of this rese@ateither to defend nor to attack the
moral claims regarding the use of race-conscionsggions policies in higher education
institutions. Rather, the purpose is to provid®hjective review of the use of such
policies and practices in Tennessee in order tertmn whether they meet the
constitutional requirements articulatedGnutter.

The decision rendered @rutter dealt with the importance of diversity in
education and the use of the admissions processhieve diversityGrutter may also
have implications regarding the constitutionalifyother race-conscious programs within
higher education (such as financial aid) as wethaside of higher education (such as
employment). However, those programs will not beally addressed within this study.

Finally, many may wonder why the U.S. Supreme Coluose to revievsrutter
andGratzrather than other recent, equally viable cases) asdopwood v. State of
Texas236 F. 3d 256 (BCir., 2000),Smith v. University of Washington Law Sch&8i2
F 3d 367 (9 Cir., 2004), odohnson v. Board of Regents of the University afr(ia,

263 F 3d 1234 (.Cir., 2001). All of these cases dealt with raceszious admissions
policies. They all originated in states that wattempting to rectify the continuing
effects of past discrimination while trying to drsdy the college environment. Each of
these cases led to decisions at the court of appmad|, and two of the losing litigants

sought Supreme Court review. The fact that the Bupreme Court chose the Michigan
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cases presents interesting questions for furtlseareh. Such inquiries, however, are
beyond the scope of the present study.
Proposed M ethodol ogy
This research presents a comparative case stutg plblic policy mandated in
Grutter and the public policies and procedures adminidtdrmughGeier at
professional schools in the State of Tennessedefsed, a case study is an empirical
inquiry that investigates a contemporary phenomenitinin a real-life context,
especially when the boundaries between phenomeamboantext are not clearly evident
and multiple sources of evidence are used (Joh&sioslyn, 1995, p. 143; Yin, 1994, p.
13; and Babbie, 1990, p. 32). Case studies pravsiestematic way of looking at events,
collecting data, analyzing information, and repagtresults. Although the case study
methodology has gained much acceptance for the siuthe social sciences, including
political science, some debate continues regaiitsnglue to theory building and
objectivity. The criticisms against the use of tase study approach include the
following:
. General theoretical knowledge is more important tt@ncrete, practical
knowledge;
. One cannot generalize on the basis of an individasé; therefore the case
study cannot contribute to scientific knowledge;
. The case study is most useful for generating hygsishwhereas other
methods are more suitable for hypotheses testiddghaory building;
. The case study contains a bias toward verificatien,a tendency to

confirm the researcher’s preconceived notions; and
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. It is often difficult to summarize and develop gexigpropositions and
theories on the basis of specific case studiegviierg, 2001, p. 66-67)

However, while the case study is useful for bothegating and testing
hypotheses, it is not limited to these researcivides alone. Further, the case study
approach can more effectively focus on real-lifaaions and test views directly in
relation to phenomenon as they unfold in practittgevperg, 2001, p. 72). The case study
is recognized as a distinct form of empirical inguand an important design to use for
developing and evaluating public policies as welf@ developing explanations for and
testing theories of political phenomena (Johnsalo&lyn, 1995, p. 143). As a research
endeavor, the case study contributes uniquely t&oowledge of individual, social, and
political phenomena and has been a common resstatbgy in psychology, sociology,
political science, business, social work, and pilagiYin, 1994, p. 2). The public
policies and programs promulgated®gierandGrutter represent the cases compared
within this research and lend themselves to the sagly methodology.

Court documents were reviewed and analyzed toitlelgify and understand the
types of public policies covered in badBrutter andGeier. A written survey consisting of
15 open-ended questions was developed and maikdhmistrators at each subject
institution who have direct knowledge of the pragsaand policies associated wibieier
mandates (see Appendix E for copy of survey insémtn In addition, using a common
set of questions, face-to-face interviews (knowthaselite interview process) were
conducted with administrators at the Universityfehnessee who are directly involved
with interpreting, evaluating, and monitoring thegress ofeier programs. Interviews,

as a general rule, are important because wellsimddrrespondents can provide important
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insights into a situation, provide shortcuts to piner history of the situation, and help a
researcher identify other relevant sources of exadd€Yin, 1994, p. 83).

Interviews may also be limited. For example, reslgmts may have certain biases
about the subject matter. In addition, cost ame tare involved in identifying and
attaining the cooperation of needed interviewedserefore, a fourth approach of
information gathering was also used, i.e., paratopy-observation. This researcher
participated as a member of campus-based committeased at the University of
Tennessee, involved in planning and evaluaBeger programs and progress made
toward the attainment of diversity at the Universif Tennessee. These groups included
the Commission for Blacks, Enroliment Managemenn@uttee,Geier Planning
Taskforce, and UT Knoxville Diversity Council. Asresearch tool, the participant-
observation approach is one where the researchefunetion, during certain times, as a
passive observer and, at other times, as an guniipant. The participant-observation
technique has been most frequently used in anthogjpal studies of different cultural or
subculture groups, but it can be used in everye#ings, such as an organization or
other small group (Yin, 1994, p. 87-88). To maimtihe integrity of this approach, the
researcher must always be aware of the changieg pbhyed as a member of the studied
group. The combination of the techniques and nustloited above helped to ensure that
this research provides an objective discussioh@friformation gathered and the
perspectives gained.

Outline of Dissertation

Chapter One of this study provides an introductmthe research, including the

problem, purpose, methodology, and significancihefresearch to political science and
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public policy. Chapter Two presents a literatueeiew of existing relevant court cases
that help place in historical context school desggtion mandates and affirmative action
initiatives in higher education. The literaturgiesv includes scholarly analyses by

social scientists, particularly political sciensisas well as legal analyses on which courts
have relied in addressing this issue. Chapter Tanaéyzes th&eier Stipulation of
Settlement and Consent Decree. It includes alddtdiscussion of the professional
programs sponsored undeeierat schools governed by the University of Tennessee
the Tennessee Board of Regents. Chapter Thregmsgules a detailed explanation of
the admission process used within these profedsivograms. Chapter Four provides a
detailed analysis dbrutter v. Bollingerby identifying and discussing each element of the
standard of review, including the Court’s discussid why such factors are important.
Chapter Five presents data received through thefube written survey, elite

interviews, and participatory observation, alonghvaupplemental data gathered from the
Tennessee Higher Education Commission. This soppiéal data show changes in
student body makeup by race and programs duringréteand posGeier Consent

Decree period. Chapter Six compares the constitatieequirements of th@rutter

decision to those of th@eierdecree, particularly identifying the similaritiefferences,
and problem areas fBeier. It also summarizes data received, conclusionsezhand
policy recommendations made for professional prograreparing for transition into the

postGeierera. Chapter Six also presents some implicationpdssible future research.
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CHAPTER TWO

HISTORICAL OVERVIEW: RELEVANT EQUAL RIGHTSLAWSAND
ENSUING SUPREME COURT DECISIONS

Few issues have aroused more contentious debat¢thevieast decade than those
surrounding the importance of diversity in highdueation and the related use of
affirmative action in admissions decisions (Rudierest2001). Diversity is most often
associated with race and, from an American histbstandpoint, no issue has seemingly
been more divisive and disruptive than race. Tligagqolitical, and legal consequences
of race are evident in almost every American citgl eown, in such examples as
residential segregation, income disparities, aed-¢turn of “separate but equal”
education in the resegregation of American sch@mss, 2005, p. 254). Since the Civil
War, the United States Congress, the Supreme Gdtseveral presidents have led
sporadic efforts to erase the grim legacy of ragis¢rimination. At the center of the
ongoing struggle for racial justice are two coreeékiman values—the need to preserve
individual rights and the commitment to equal oppoity for all persons.

The need for equal protection laws has always bggart of American culture.
The Declaration of Independence (1776) paved thefarathe development of
“unalienable rights” in our nation and ascribedjbvernment the role of “secur[ing]
these rights” (Kaplin, 2004, p. 253). Rights wdrert added to the Constitution in three
steps: the original Constitution in 1787-88, th# &i Rights in 1791, and the Civil War
amendments in 1865, 1868, and 1870. These datessent three historical stages of
constitutional rights development. The third stagentually led to the famous case of

Brown v. Board of Educatio347 U.S. 483 (1954which changed the meaning and
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thrust of the Civil War amendments (Kaplin, 20042953). Relevant to this research is
the first section of the Fourteenth Amendment (38&&ivil War amendment that states:

All persons born or naturalized in the United Statnd subject to the

jurisdiction thereof are citizens of the Unitedt8taand of the State

wherein they reside. No State shall make or epfargy law, which shall

abridge the privileges or immunities of citizendlué United States; nor

shall any State deprive any person of life, libeotyproperty, without due

process of law; nor deny to any person withinutssgiction the equal

protection of the laws.

The intention of the Fourteenth Amendment was tiress the 1857 Dred Scott
decision barring citizenship to Blackand to make it illegal for states to deny equeil ci
rights to Blacks (Schwartz, 1970, p. 30). Althoulé focus of the concern for equality
was on the rights of Blacks, the framers of thea¢guotection clause deliberately drafted
it to provide protection for the equal rights df @érsons (Hall et al., 1992, p. 257). As
such, the Equal Protection Clause of the Fourte&ntandment has been interpreted to
apply to and beyond racial issues (Kaplin, 200£62). During the 1860s, equal rights
could be categorized into civil, political, and sbeights. Equality with respect to civil
rights meant equal status in the legal relatiorthefprivate economy, coupled with the
right to enforce that equal status. Equality wébpect to political rights referred to
equal voting rights for Blacks. Equal social riglatere understood to mean the personal
and non-economic interactions among people of ifferaces (Hall et al., 1992, p. 257).

During the late nineteenth century, these distomgtibegan to blur as the Supreme
Court made decisions that both advanced and lintitedqual rights of Blacks. For

instance, irStrauder v. West Virginid,00 U.S. 303 (1880), the Supreme Court held that

statutes explicitly denying Blacks the right toait juries because of their race violated

'Herein the terms Blacks and African Americans amduinterchangeably.

28



the Constitution’s promise of equality. The caselved a Black male who was
indicted, tried, convicted, and sentenced to prisorthe crime of murder. An all-White
jury convicted Strauder since, at the time, Wesgivia had a law denying Blacks the
right to serve on juries. After losing appealsha tower courts, Strauder appealed to the
Supreme Court, alleging that the West Virginia laalated his civil rights under the
Equal Protection Clause of the Fourteenth Amendnmidreg Supreme Court held that the
West Virginia law was unconstitutional.

Sixteen years later, iRlessy v. Fergusori,63 U.S. 537 (1896), the Court upheld
a statute requiring railroads to segregate theis@agers by race. At the time, the State of
Louisiana, in its Separate Car Act, mandated thaaidway companies had to provide
separate passenger cars for Whites and for Blattkser Plessy, a Black male,
attempted to take a seat in the passenger coasivedsor Whites. Plessy, who was
one-eighth Black with no discernible Black featumgas ejected and charged with
violating the Louisiana Separate Car Act. Aftelingshis case in the lower courts in
Louisiana, Plessy appealed to the Supreme Couplebsy v. Fergusor,63 US 537
(1896), the Supreme Court, in a 7-to-1 decisionntbLouisiana’s Separate Car Act
constitutional. The doctrine of separate but egues established iRlessywhich dealt
with public transportation in the State of Louisaanit was eventually broadly applied to
all forms of public accommodation, including puldiducation (Davis & Graham, 1995,
p. 24).

In subsequent cases, the Court’s extension ofetharate but equal doctrine gave
strength to the development and application of vebatmonly became known as Jim
Crow Laws. These laws enforced racial segregagarticularly in the U.S. South,
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between the end of the formal Reconstruction pgd8d7) and the beginning of a strong
civil-rights movement (1950s). The Jim Crow Lawsevpreceded by the infamous
Black Codes., Adopted after 1877, the Black Codekipited Black freedmen and
freedwomen from voting, sitting on juries, testifgiagainst Whites, carrying weapons in
public places, and working in certain occupatiofisderson & Byrne, 2004, p. 179).

Under Jim Crow education laws, historically Blackleges and universities
(HBCUSs) were developed. In comparison to schoetsghated for White students,
HBCUs were under-financed, under-staffed, and yauodintained. While they offered
Blacks an opportunity to receive a college educatoblic HBCUs were often
established by states to maintain segregationghenieducation. Southern state
governments created them in order to get federmlddor the development of White
land-grant universities, limit Black education tocational training, and prevent Blacks
from attending White land-grant colleges (Rai &t@er, 2000, p. 35). Lacking in
resources, HBCUs provided the rudiments of literag training for manual labor and
domestic service but little to no education in éneas of literature, foreign languages, or
advanced mathematics (Irons, 2005, p. 296).

However, the period 1938-1950 witnessed a serieswft cases that challenged
prevailing policies in graduate and professionabpams at state universities in Missouri,
Oklahoma, and Texas. The dual public educatiorcposiupported by the separate but
equal doctrine oPlessy stood as the benchmark for racially based dtgdtion until
Brown v. Board of Educatio347 U.S. 483 (1954

In the first of these casddglissouri ex rel v. Gaines v. Canadz(5 U.S. 337
(1938), the Court had to decide whether funds pleiby the State of Missouri for its
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Black residents to attend law school in anotheéegiather than allowing Blacks
admission to its own law school), met the requirets®f the Equal Protection Clause of
the Fourteenth Amendment (Noland, 2001, p. 20)e gikintiff, Lloyd Lionel Gaines,
was a twenty-five year old Black male who, in J4885, graduated from Lincoln
University, Missouri’s state-supported historicaliack college. Gaines applied to and
was rejected by the law school at the Universitiiafsouri, a Jim Crow institution. He
was instructed to apply either to Lincoln Univeysit to an out-of-state law school
(Kluger, 2004, p. 2013If he chose to attend an out-of-state institutiothe adjacent
states of Kansas, lowa, Nebraska, or lllinois,3kee of Missouri would pay all tuition
charges in excess of what Gaines would have p&id ifad enrolled at the Missouri Law
School. The state did not offer to pay Gaines kiraetraveling and living expenses that
would be necessitated by his attending an outatedaiw school (Kluger, p. 201). Gaines
sought only to attend the University of Missourw.&chool.

In a 6-to-2 decision, the Court found that the safgabut equal doctrine required
Missouri to provide its Black citizens with an edtional opportunity equal to that of its
White citizens and that the use of the availaboitgervices in the adjacent states did not
meet that obligationGaines v. Canada05 U.S. 337, 1938). IBaines the Court
examined the “equal”’ part of the separate but efpuadula. Fundamental consideration
was given to what opportunities the state furnisioed/hite citizens that it denied to
Blacks solely upon the basis of membership in ttaagial group (Davis & Graham, 1995,

p. 79).

%Lincoln University had no law school. It was, &cf, not a university at all but had merely been
empowered to become one by the state legislatiioed the need ever arise among the state’s Black
population (Kluger, 2004, p. 201).
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The Court stressed Missouri’s obligation to furnesjual protection to its citizens
within its own borders rather than passing thisgattion on to other states. Among the
cases cited to support this rationale was thatick Wo v. Hopkinsl18 U.S. 356 (1886).
This racial discrimination case involved Asian ldgnoperators. It was not a higher
education case but rather a race-based civil rigges. Yick Wo was born in China,
came to California in 1861, and operated a laumidowntown San Francisco. In 1885,
the fire marshal (Hopkins) denied his applicatiomenew his license. Five years earlier,
the San Francisco Board of Supervisors had pagsseddaance requiring all laundries
that were not located in brick or stone-construtteddings to obtain consent or a license
to operate from the city board of supervisors. @iugver 320 laundries in San Francisco,
only ten were housed in brick or stone structufBse rest, such as the one operated by
Yick Wo, were in wooden buildings. More than twankdred Chinese laundrymen,
including Yick Wo, applied for licenses, which rea a safety inspection. Every
Chinese applicant, along with the only White fermegdplicant, was denied a license.
Every other applicant was granted a license. YiekWds jailed for refusing to obey the
ordinance and refusing to pay the associated @ingiblating the ordinance. He
petitioned the California Supreme Court for a wfihabeas corpus, alleging that he was
illegally deprived of his personal liberty by theefmarshal, who represented the city and
county. The California Supreme Court upheld tharBmf supervisors. Yick Wo
appealed to the U.S. Supreme Court, which ruletiltegal discrimination existed in
violation of the Fourteenth Amendment (Irons, 2005272-275). This ruling was

important because it emphasized that an ordinapgesaring neutral on its face, was
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discriminatory if it had a disparately adverse itpan persons simply because of their
membership in a given racial group.

After World War 11, colleges were flooded with reting veterans, including
Black veterans, able to pay tuition with their Gll Benefits. There were too few spots
available at HBCUs to meet the tremendous demarBldmk returning veterans for
graduate and undergraduate study. Howard Univesigsibly the biggest and best-
known HBCU, had to turn away applicants to its pssional (medical, pharmacy, law,
and dentistry) schools. One solution for this allggroblem was to open up all-White
universities, at least at the graduate level, sistrthat the southern states build separate
and equal facilities (Kluger, 2004, p. 256). Theed, coupled with the need to address
the overall national problem regarding racial dieamation, provided the impetus for the
National Association for the Advancement of ColoRabple (NAACP) to challenge the
separate but equal policy.

While Gainesbecame the first of many cases led by the NAAGPaamed at
overturning the separate but equal standard, itneaghe only one. Other cases included
Sipuel v. Board of Regents of the University oa@&ima,332 U.S. 631 (1948pweatt v.
Painter,339 U.S. 629 (1950), arMdcLaurin v. Oklahoma State Reger889 U.S. 637
(1950). SipuelandSweattconcerned law school admissiollcLaurin applied to
graduate programs other than law. The common eleimall three cases was the
Court’s rationale regarding state obligation tovyie, within its own boundaries, equal
protection for its own citizens regardless of race.

The first of these cases involved Ada Lois Sipadlyenty-one year old, Black
female who graduated from the State College of dbegin Langston, Oklahoma. Ms.

33



Sipuel applied for admission to the University di@oma Law School, the only law
school in the state. She was denied admissiohebdsis that a separate law school for
Negroes with “substantially equal” facilities wowddon open (Kluger, 2004, p. 257).

The lower court ruled that the university did navé to open a Black law school
until it had enough applicants to make one prabtecaln April 1947, the Oklahoma
Supreme Court upheld the decision rendered byithlecourt. The case was argued
before the Supreme Court on January 7-8, 1948parkhnuary 12, 1948, the justices
handed down a unanimous, unsigped curiamdecision. The decision confirmed that
the State of Oklahoma was obligated to providedarcation for Sipuel in conformance
with the Equal Protection Clause of the Fourtegéttendment and to provide it as soon
as it did for applicants of any other grogduel v. Board of Regentstbk University of
Oklahoma332 U.S. 631, 1948).

The Oklahoma Supreme Court directed officials thexiadmit Ms. Sipuel to the
White law school, open up a separate one for hesygpend the White law school until it
saw fit to open one for Blacks (Kluger, 2004, p8R3 he Oklahoma Board of Regents
promptly created a separate law school for Blank&iiee rooms of the state capitol.
Students had access to the state law library,landtate officially hired three White
attorneys as faculty to the law school (Davis & i@z, 1995, p. 79; Kluger, 2004, p.
258). The NAACP returned to the U.S. Supreme Couatrgue that a separate law school
did not comply with any reasonable definition otiality, since the essence of a law
school was more than the mere physical facilitid¢degal education included the free
exchange of ideas and attitudes of representativals groups (Kluger, 2004, p. 259). Of
the three types of equal rights (civil, politicahd social) discussed earlier, this line of
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reasoning dealt with the social rights that invdlwlee personal and non-economic
interactions among people of different races.

In a 7-to-2 decision, the Court ruled that neitthe Oklahoma courts nor the
University of Oklahoma had defied the earlier decisNot surprisingly, the NAACP
considered this to be a major setbaBSkpuelestablished that the state had a duty to
provide a school that met the separate but eqstal téowever, the decision did not
embody what Marshall considered to be the spirtheflaw, which would have permitted
Black students to have equal access to the santelgupported schools attended by
their White peers.

The case oSweatt v. Paintel339 U.S. 629 (1950) was argued on April 4, 1950,
and decided June 5, 1950. By a vote of 9-to-Ojubikces made clear that the separate
but equal standard establishedPiessy v. Fergusof1896) was unattainable, at least in
state-supported higher education (Hall et al., 199851). The plaintiff was Herman M.
Sweatt, a Black male from Houston, Texas, who 946l was denied admission to the
University of Texas Law School. He was offered, taftised, enrollment in a separate
law school newly established for Blacks by theest@ihe Court looked at the make-up of
both institutions, noting that the University ofxBs Law School had 16 full-time and
three part-time professors, 850 students, a libo&d65,000 volumes, a law review, moot
court facilities, scholarship funds, an Order & @oif affiliation, distinguished alumni,
and an established history of tradition and presfidne newly created law school for
Blacks, on the other hand, had five full-time pssfers, 23 students, a library of 16,500
volumes, a practice court, a legal aid associatad,one alumnus admitted to the Texas
Bar. The Court further cited that the newly credéted school excluded Whites, which
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represented approximately 85% of the State’s @djoul and represented the lawyers,
witnesses, jurors, judges, and other officials thatBlack students would have to relate
to as members of the Texas Bameatt v. Painter339 U.S. 629, 631-636 [1950]).

Under Chief Justice Fred M. Vinson, the Court ¢oded that a newly created
state law school for Blacks in Texas was in no cbje way equal to the University of
Texas Law School. A newly created law school wdattk the non-measurable elements
that made a distinguished law school, which inatliféeulty reputation, alumni prestige,
tradition, and history (Davis & Graham, 1995, p).8he decision required the
University of Texas Law School to admit Mr. Swe#tys representing the first time that
the Court had compelled the admission of a Blag#estt to a traditionally White
institution (Noland, 2001, p. 23).

In McLaurin v. Oklahoma State Regents for Higher &dioa, 339 U.S. 637
(1950), the Court found that the State of Oklahevaa under the same obligation to
meet the Equal Protection Clause of the FourteAntendment for students in graduate
school as for students in professional schools.CHse was argued on April 3-4, 1950,
and decided on June 5, 1950. A federal distriattdoad ordered McLaurin’s admission
to the law school, but Oklahoma law required de gnaduate instruction. Oklahoma
changed its laws, allowing the admission of Blaitkstate institutions with the
restrictions that segregation within the institatigould still exist. McLaurin, who was
interested in working toward a Ph.D. in educateat,in a separate row reserved for
Blacks, studied at a separate desk in the libeteyat a separate table in the cafeteria
(Hall et al., 1992, p. 541), and was prohibitedvfraisiting his professors during their
regular office hours in order to minimize his irgetions with White students (Stephens
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& Scheb, 1999, p. 745). McLaurin, a unanimous Court held that the segregated
graduate instruction deprived McLaurin of “his peral and present right to the equal
protection of the laws” (Davis & Graham, 1995, 0).8

McLaurin andSweattwere decided on the same day. In both case§ dbd
ordered an end to the separate treatment becaupedttice denied the plaintiffs their
personal rights to equal protection as requirethkyFourteenth Amendment. In both
cases, the Court recognized that education regoioge than physical facilities.
Education includes discourse with fellow studemis gaculty, participation in the
classroom, and social interactions that affordriga and networking. It also requires the
opportunity to be attached to the historical tiadis and reputation of the institution
itself. McLaurin andSweattmade it clear that, where a state provides oppitigs to
study within its borders for one racial group, tishprovide the same opportunities for
all its citizens. To do otherwise violates the Blgarotection Clause of the Fourteenth
Amendment. The same standard of review appliestto professional and graduate
programs.

Each of the above decisions added important fa¢tothe foundation of
case law related to race-conscious admissionsigali@dll recognized the need
for equal protection of individuals based on thErsonal rights to equal
protection under the Fourteenth Amendment. The f@eequal access to
buildings, facilities, and resources was a comnhemte in all cases. Even more
important was the Court’s recognition that educaticludes the need for social
interaction among students, teachers, peers, antbrsébecause such interaction
allows for the type of discourse by which we leaBlacks filed these court cases
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on the basis that their civil rights, as membethivia certain racial group, had
been violated. Decisions rendered by the Countemsed the effects segregation
had upon Blacks as members of a certain racialpgréiowever, one must
recognize that the educational benefits gained ®gomal access to higher
educational opportunities accrue to and beyongbtimeary complaining parties.
As stated by Noland:
In the_Sweataind_McLaurinrulings, the court framed the value of racial
integration in terms of what Black students coelarh through interaction
with their white peers, without also mentioning tenefits that accrue to
white students through interactions with other rsicelents and exposure
to diverse learning environments...The Court commliiteelf to the

position that equality could not be achieved inesafe graduate and
professional schools. (2001, p. 24)

The NAACP continued to challenge the separate @ualeconcept but moved
from public higher education, which affected areclew, to primary and secondary
public education, which affected the masses. Bil1the NAACP initiated the most well
known Supreme Court case dealing with race andgsthoolsBrown v. Board of
Education of Topeka&47 U.S. 483 (1954Brownwas actually several separate cases
with dozens of plaintiffs consolidated under a #ngame, all dealing with racial
segregation in public education. These cases, &taifferent times in different parts of
the country (Kansas, South Carolina, Delaware, iNiiag and the District of Columbia),
includedDavis v. Prince Edward County, Virginiglarry Briggs et al v. R. W. Elliotthe
combined Delaware cases®ébhart v. BeltomndGebhart v. Beulah, Brown v. Board
of Education of TopekandBolling v. Sharpe.

Brown v. Board of Education of Topekas filed in the U.S. District Court in
Topeka, Kansas, on February 28, 1951. A panelrettfederal judges, headed by Walter
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Huxman, heard thBrowncase. The defense argued that the school systefutmshed
adequate facilities for Black students in the Iqmahlic school system. The plaintiffs
argued that, while the facilities might be adequtite impact of a segregated school
system itself was detrimental to Black studentsn@; 2005, p. 306). Both sides used
expert withesses. The plaintiff's side consistedeferal expert witnesses, including the
famous educator and psychologist Dr. Kenneth ClaHq argued the social impacts of
segregation. The testimony of one plaintiff witndssuisa Holt, was appended to the
written federal court opinion and would later bestated in the Supreme Court opinion
onBrown I.Per Holt:

The fact that it [segregation] is enforced, thas iegal has more

importance than the mere fact of segregation lgyfitkoes because this

gives legal and official sanction to a policy whishnevitably interpreted

both by white people and by Negroes as denotingnfieeority of the

Negro group. (Irons, 2005, p. 308)

On August 3, 1951, the three-judge panel, conctythat the physical facilities,
curricular, course of study, and teacher quality gualifications were comparable,
issued its opinion, upholding Topeka’s dual publitication system. However, relying
on opinions inrSweattandMcLaurin, Huxman also opined iBrown v. Board of
Education of Topek&8 U.S.C. 2281 and 2284 (1951):

If segregation within a school as in the McLawase is a denial of due

process, it is difficult to see why segregatioséparate schools would not

result in the same denial. Or if the denial ofttiglit to commingle with

the majority group in higher institutions of leargiin the Sweattase and

gain the educational advantages resulting thera,fro a lack of due

process, it is difficult to see why such denial Voot result in the same
lack of due process of practices in the lower gsade
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In Harry Briggs et al. v. R.W. ElligtBriggs’ personal fight was for his daughters,
who lacked public transportation to travel to drBdick school located miles from their
home because they could not attend the nearby lailev8chool. The case Bfavis v.
Prince Edward County, Virginighe only one that was initiated by students thdwvese
rather than by parents on behalf of the affectedesits, was ignited by the students’
desire to have schools that offered strong cumiasi well as suitable facilities. The two
Gebhartcases involved admitting Black students to athilvhite high schools and
elementary public schools. In all, the NAACP argtiest separating Blacks from Whites
in the public school system was unconstitutionalthe Gebhartcases, a Delaware court
ruled that the plaintiffs were being denied equalgction of the laws and that they were
entitled to immediate admission to the local Wpiblic schools. However, the decision
did not strike down the segregation laws of théesth Delaware, and the state Board of
Education appealed the decision (Anderson & By2084, p. 18). FinallyBolling v.
Sharpe347 U.S. 497 (1954) was argued on December 10952, and reargued on
December 8-9, 1953. Like tli@ebhartcases, the plaintiff, Thomas Bolling, Jr., was one
of twelve students who had been denied admissitimetaewly built all-White John
Philip Sousa Junior High School, a public schodontheast Washington.

On September 9-11, 1952, the first round of argusnthe cases officially
bundled together &rown v. Board of Educatiowas held. The grouping of the above-
cited cases was very significant because it shdhetthe problem of school segregation
was more than just a southern issue and more ligaméatter of desegregation, busing, or
even equal access. The issue of school segregati®nery complex, geographically
widespread, and, therefore, of national concé&ire effects of Jim Crow Laws and Black
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Codes were long-reaching in terms of both timedathnceOral arguments iBrown |
began on December 9, 1952. The basic argumertié@rown plaintiffs was that where
public funds are used to provide public educatsuth funds should be used to provide
equal access to all citizens regardless of raceal® the Court was unable to reach a
consensus on the cases, Justice Felix Frankfutgyested that the Court prepare
guestions for re-argument and that the cases lbeolwel until the next term (David &
Graham, 1995, p. 118). The Court also invited titerAey General of the United States
to take part in the oral argument and to file aditgohal brief (David & Graham, p. 119).
Prior to re-argument, on September 8, 1953, Chistice Fred Vinson, Jr., died of a
heart attack, and President Dwight D. Eisenhowppoagped California Governor Earl
Warren, age 62, as his replacement.

The second round of arguments in Brewn | case was held in December 1953.
Recognizing the importance of the decision andgikis skills as a consensus-builder,
Chief Justice Warren summoned the justices to ptesanited front oBrown . As a
result, on May 17, 1954, the Supreme Court handedhdts historic unanimous ruling
that state-sanctioned segregation of public scheatsa violation of the Equal Protection
Clause of the Fourteenth Amendment and was, thexafioconstitutional. It is
significant that in the decision, Chief Justice Yearreferred back to the opinion
rendered earlier by Judge Huxman (and based ostabement made by the witness,
Louisa Holt) inBrown v. Board oEducation of Topeka

Segregation of white and colored children in pubtibools has a

detrimental effect upon the colored children. Thpact is greater when

it has the sanction of the law; for the policy eparating the races is

usually interpreted as denoting the inferiorityttod Negro group. A sense

of inferiority affects the motivation of a child tearn. Segregation with
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the sanction of law, therefore, has a tendencyetald] the educational

and mental development of Negro children and toidephem of some of

the benefits they would receive in a racial[lyjggtated school system.

(1954)

The Court rendered a separate opinioBohing because the Fourteenth
Amendment was not applicable in the District of @obia (Anderson & Byrne, 2004, p.
19). InBolling, Chief Justice Warren held, however, that the Prazess Clause of the
Fifth Amendment implicitly forbade most racial disgination by the federal
government just as the Equal Protection Clausheofburteenth Amendment restricted
state action.

After the decision, some of the school district¢hi@ border states began to
desegregate their schools voluntarily. Howevatestegislatures in Alabama, Georgia,
Mississippi, South Carolina, and Virginia adoptedalutions of “interposition and
nullification” that declared the Court’s decisiantie “null, void, and [of] no effect”
(Anderson & Byrne, 2004, p. 20). The Court wasesimonvene and issue the
determination of how schools should implement thimg but, in October 1954,
Associate Justice Robert H. Jackson suddenly 8iextident Eisenhower, making his
second appointment to the Court, chose John Maidadan, the grandson of the lone
dissenter irPlessy as the Court’'s newest member. Harlan was swoamiid much
debate just two months before the Court handed d®wopinion inBrown II, 349 U.S.
294 (1955). The decision required states to magmpt and reasonable efforts to fulfill
the decision rendered in tBeown Iruling. The Court also ruled, however, that

additional time might be necessary to carry outrthi@g in an effective manner and that

the states had the burden to establish that sonehwias necessary. According to the
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Brown Il ruling, states could consider such needs as @ms®ciated with the physical
conditions of their existing and/or planned schptrEnsportation requirements,
personnel and administration needs, as well asngakay revisions to local laws and
regulations needed to solve the existing de juodlpms. Even in light of these
allowances, the Court instructed the states tdlftlie Court’s order with “all deliberate
speed” Brown Il, 348 U.S. 294, 1955).

To the NAACP, the phrase “with all deliberate spemdant “slow”; any
apparent victory gained from the decision itselswampromised because resisters were
allowed to end segregation on their own timetablgl¢tree, 2004, p. 11). Those words
appeared to be prophetic, as state and local gmests, intent on avoiding
desegregation, adopted a strategy of “legislateliigate” that delayed universal
compliance witlBrown Il for well over a decade (Stephens & Scheb, 19984§). In
the Congress, 19 senators and 77 members of theeHi§URepresentatives signed the
Southern Manifesto. The Manifesto charged the Sapr€ourt with abusing its power
and encroaching on the rights reserved to thesstdtelso requested that the people in
the affected states use all lawful means at thepasal to oppose integration. This
resistance took the form of newly created pupitetaent laws, freedom of choice plans,
school closing laws, Whites transferring to privet¢@ools, and very weak enforcement
efforts (Graham & Davis, 1995, p. 126).

During the late 1960s and mid-1970s, the Supremgat@ontinued to wrestle
with the issue of public school desegregation ag & decisions rendered Aexander
v. Holmes County Board of Educati®®69),Swann v. Board of Education of Charlotte-
Mecklenburg County, North Carolind971), andMilliken v. Bradley(1974). These
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cases dealt with the tough and continual issuésisihg, racial balance versus quotas,
and one-race/unitary school systems at the primadysecondary educational levels.
Two Supreme Court cases decided in the late 196dearly 1970s affected court
decisions rendered in post-secondary cases. Onéhwaase dCharles C. Green et al.
v. County School Board of New Kent Countylet3®1 U.S. 430 (1968); the other was
Adams v. RichardsoB56 F. Supp. 92, 94, D.D.C. (1973yreendealt specifically with
primary and secondary educatiohdamsdealt with higher education.

In Green v. New Kent Countyendered in 1968, the county school system had
made efforts to addre8sown Il. Since public transportation was provided to all
students, busing was not at issue. The residgudtéérns were not racially segregated,
and Blacks resided throughout the county. The syststituted a plan referred to as the
“freedom of choice” plan, wherein all students, &picthose in grades 1 and 8, were
allowed to annually choose which schools they wétdeattend. On its face, this plan
appeared to be race neutral. However, vestigdseadi¢ jure segregation system
continued to have negative effects on racial irsegn. After three years of using the
“freedom of choice” plan, no White students attehttee historically all-Black school
and only a small number of Blacks attended thehsdlly all-White school. This left
virtually intact the dual de jure segregated edooat system.

The Court ruled that the “freedom of choice plaatitproven to be unacceptable
in creating a unitary system and that the countydraaffirmative duty to promptly
institute a process that would lead to the typerofary system envisioned Brown |.
That meant the public school system had a dut§)toefmove the vestiges of past de jure
segregation—“root and branch,” and (2) to creadgstem that prevented future
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discrimination Green v. New Kent CountyEven thouglGreendealt with primary and
secondary public schools, these sentiments wouyldapover and over in cases
addressing racial desegregation in public highercation, such aGeier.

In Adams v. Richardso56 F. Supp. 92 D.D.D. (1973), plaintiffs accusissl
federal Department of Health, Education, and Wel{f&HEW) of failing to enforce Title
VI of the 1964 Civil Rights Act in ten stafeKaplin & Lee, 1995, p. 842). With Title
VI of the 1964 Civil Rights Act, the federal goverant had the ability to withhold
federal funds administered through the DHEW to iassitution that did not take
affirmative steps to ensure equal access to itBgmistitutions for all citizens. The
DHEW found that the higher education systems inehestates were not in compliance
with Title VI and requested that each state sublestegregation plans within a
designated (four-month) period with proposed cdive@action. States were required to
re-evaluate their programs and procedures, takenafive steps to eliminate the vestiges
of past discrimination, and create a unitary edanat system so that all citizens,
regardless of race, would have equal access teatine schools and resources. Three
years later, after the lawsuit had been filed d&edcourt was ready to rule, five states
(Oklahoma, North Carolina, Mississippi, Louisiaaad Florida) still had not submitted
any plans, and five states (Virginia, Pennsylvalaryland, Georgia, and Arkansas) had
submitted plans that did not remedy the violatioke DHEW, under Elliott
Richardson, had not commenced administrative eafent efforts within the DHEW
and had not referred the cases to the Justice Degatrfor prosecution. No action had

been taken in the ten cases. The U.S. district @vdered the DHEWAdams v.

3Arkansas, Georgia, Maryland, Pennsylvania, Virgifiarida, Louisiana, Mississippi, North Carolirzad
Oklahoma.
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Richardson356 F. Supp. 92 D.D.C., 1973) to initiate enforeatproceedings against
the ten states; the U.S. court of appeals affirthedlecision in 480 F. 2d 1159 (D.C. Cir.
1973) but provided more time to initiate enforcetm@oceedings (Kaplin & Lee, 1995,
p. 843). In 1977, the district court revoked DHEVdjsproval of several states’ higher
education desegregation plans and ordered DHEVE\ts @ criteria by which it would
evaluate new plans to be submitted by these dtistgdin & Lee, 1995, p. 843). In
1979, under the Department of Education Organinakict, a separate Department of
Education was formed. The DHEW became the Depattofardealth and Human
Services and lost its standing in the case. Bettiycreated departments became
offices on May 4, 1980. In 1987, after no additicaaion was taken by the Department
of Education, the case was dismissed.

The 1990s brought litigation against state publghér education institutions in
Georgia, Texas, and Washington. To correct thecesfof past discrimination and
achieve their commitment to diversify their studpapulations, Georgia and Texas used
admissions policies that included a point indexsggtem Johnson v. Board of Regents
of the University System of Georg63 F. 3d 1234 (f1Cir., 2001) and/or review of
applicants along a dual admissions track systéopyvood v. State of Texd36 F. 3d
256 (8" Cir., 2000). Non-minority applicants denied adsios to state public higher
education institutions in Georgia and Texas fil@aduits alleging violation of the Equal
Protection Clause of the Fourteenth Amendment.

In 1995, the University of Georgia (UGA) develomethree-stage admissions
process. The initial stage (“first notice”) evakthe applicant based on objective
academic criteria without regard to race or genduring stage two, UGA assessed the
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applicant’s total student index (TSI). Candidatesevawarded points based on a variety
of factors, including race (.05), gender (0.25}r@ourricular activities, state residency,
and academic achievement. At the first stage aévewcandidates with a TSI score of
4.93 out of a possible 8.15 rating were automdyi@dcepted. Applicants with a TSI
score between 4.66 and 4.92 moved into the sedagd sf review, where the extra
points for gender or race could be applied. Thggdieants who had less than a 4.66
overall rating were reviewed at a third stage, kn@s the “edge read” stage. At the
“edge read” stage, neither race nor gender waddenesl as a factor, and applicants
received a thorough, individual review.

Three White female applicants were denied admigsidghe UGA 1999 class and
filed lawsuits alleging violation of the Equal Peotion Clause and Title VI, as well as
gender discrimination in violation of the Equal t&aion Clause and Title IX. None met
the automatic acceptance criteria at the “firstagdtstage. None received any extra
points at the second review stage because theiw&Sbutside the range of
consideration at that stage. After a thorough ildial review, all were eventually
rejected at the third review stage. The lower chaltl for the female applicants and
UGA appealed. The federal district court rejedialA’s diversity argument because the
process did not meet the strict scrutiny stand@ahter for Education & Employment
Law, 2006, p. 89-90). The process was not tailoatdowly enough to justify a
compelling governmental interest. Specificallythe UGA process, points were assigned
on the basis of race and gender, and the poinévaluan applicant’s race was greater
than the point value of any other non-academi®fa@uring the overall process, UGA
did not conduct individual evaluations for each lagamt, nor did UGA consider any
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race-neutral alternatives. Race became a decidutgrfin the admissions review
process.

Hopwood v. Texagroved to be more complex and controversialHdpwood,
four White students applied for admission to theversity of Texas School of Law and
were denied admission. The applicants sued undier\ii of the Civil Rights Act of
1964 and 42 U.S.C 88 1981 and 1983. The distoigttdound that the law school’s
interest in educational diversity could justify @monscious admission but held that the
two-track admissions process used was not tailoagwly enough to further that
interest (Coleman, 2001, p. 36). The admissionsga®applied one track for minority
students and another track for non-minority stuslefihe court also ruled that the
students had failed to prove that, absent the witotional admissions process, they
would have been admitted to the law school. Thmpealed to the Fifth Circuit and
prevailed. The Fifth Circuit, upon appeal, ruledttthis admissions process violated the
rights of plaintiffs and held that thgakkedecision was no longer good law (Stephens &
Scheb, 1999, p. 754). The use of racial preferesersd no compelling state interests.
On December 21, 2000, upon appeal by plaintiffargigg damages, the Fifth Circuit
reversed the injunction, which had barred the lelosl from taking race into
consideration in admissions, concluding that “regraferences are constitutional in
some circumstances” (Coleman, 2001, p. 36). Buthdistrict court and the court of
appeals affirmed that the plaintiffs would not hé#deen admitted to the law school even
if a race-blind system had been udddpwooddemonstrated the widespread differences
of opinion, within the same state and nationwiégarding how th&akkestandard
should be interpreted and applied. As a reswdtQlinton administration, the District of
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Columbia, and nine states filed amicus curiae siiiesupport of Texas’s cert petition
(Stephens & Scheb, 1999, p. 754). Many wantedctse to be heard by the U.S.
Supreme Court. However, the Court chose not tevetine case.

In Smith v. University of Washington Law Sch&8i2 F.3d 367 (8 Cir., 2004),
several White students who were denied admissidimetdniversity of Washington Law
School sued, alleging racial discrimination. Tae school proved that the process did
not use racial quotas, targets, or goals for adamss enroliment. The law school did
consider race and ethnicity as “plus factors” ermdnstrated that other non-racial
diversity factors were also considered as “plusoiat in admissions decisions. The
applicants lost the suit and appealed to the Nihtbuit Court of Appeals, which allowed
the use of race in college admissions decisiormwveder, state public institutions in
Washington are banned from using race-sensitivassilons policies because of a state
proposition, which prohibits this practice.

The above-cited cases dealt with race conscioussaims processes used in the
higher education setting. None of these casesh@rdibhnsomor Smithnor Hopwood,
however, went before the Supreme Court. As atesthe different interpretations
rendered by the lower courts, the nation was tefinnbo in determining how race-
conscious admissions programs could be developgdsed to correct the effects of past
discrimination as well as to diversify the studeatlies.

The U.S. Supreme Court decisiongdrutter andGratz thereforerepresent the
most recent attempts by the Court to address thi@gn of racial inequality in public
higher educational institutions. Amid much pultiiand fanfareGrutter andGratz
were welcomed by supporters of affirmative actiad ariticized by opponents. The
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Court took into consideration the use of numenyzslls, the effect of race on society,
and, to some extent, the need to remove the vestigge jure segregation. In both
Grutter andGratz the U.S. Supreme Court found that achieving armde student body
could represent a compelling governmental interestwever, the process used to
achieve this worthy goal must comply with the Egeedtection Clause of the Fourteenth
Amendment. The use of race must meet the striatisg standard. The decision
rendered irGrutter confirmed thaBakkewas no longer the standard for the nation. It
also established th&brdice, which had been used as the standard of review for

Tennessee, was no longer applicabl& &er.
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CHAPTER THREE

THE EVOLUTION OF PUBLIC EDUCATION IN TENNESEE: FROM RACIAL
SEGREGATION TO THE GEIERLITIGATION

The State of Tennessee, in recognition of the itapoe of public education to its
citizenry and political structure, has made a dtutgtnal commitment to finance public
education in perpetuity. According to the Tennes3eestitution:

Knowledge, learning, and virtue, being essentightopreservation of

republic institutions, and the diffusion of the opjunities and advantages

of education throughout the different portionstud State, being highly

conducive to the promotion of this end, it shallthe duty of the General

Assembly in all future periods of this Governmeatcherish literature

and science. And the fund called common schodal,fand all the lands

and proceeds thereof...heretofore by law appraatiby the General

Assembly of this State for the use of common schoahall be inviolably

appropriated to the support and encouragementrofmamn schools

throughout the State, and the equal benefit dhallpeopleghereof.

(Constitution of the State of Tennessee, 1835 ckriXIl)

Like many other southern states, Tennessee opaatedl system of public
education for decades. Blacks and Whites attesti#d-mandated, racially segregated
public primary and secondary schools, colleges,uamersities. Public funds were used
to maintain a de jure segregated system. Accortdinige amended Tennessee
Constitution, “No school established or aided urttex section shall allow white and
Negro children to be received as scholars togethiire same school” (Tennessee
Constitution of 1870, as amended, Article XI, Sacti2).

Education for Blacks was provided primarily througfssionaries and the Bureau
of Refugees, Freedmen, and Abandoned Lands (FreesliBereau). Established in

March 1865, the purpose of the Freedman’s Bureautavassist and protect the rights of

newly freed southern Blacks after the Civil WaheTBureau was initially legislated to
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last for one year. It continued its work until B36vith projects lasting through 1872
(Bureau of Refugees, Freedmen and Abandoned La668;2006, 16). In Tennessee,
with the help of northern missionaries and the &neen’s Bureau, schools were
established in Knoxville, Nashville, Memphis, artler Tennessee communities where
large numbers of fugitive slaves resided in corgrmbcamps protected by the Union
army. Missionary societies converted some freedmsechools into pre-collegiate and
then college-level programs (Lovett, 2005, p. 336)3 None of the freedmen’s colleges
had Black presidents, and there were very few Blacklty members at these institutions
(Lovett, p. 336).

Northern states had public colleges, partly becatitee Morrill Land Grant Act.
Commonly referred to as the Land Grant Act, the Mlgkct was passed in 1862 under
the sponsorship of Congressman Justin Morrill afnvent. The Act gave every state
that had remained in the Union a grant of 30,008sacf public land for each senator (at
least two) and representative (at least one). stétes were to sell the land and use the
proceeds to establish colleges in engineeringcaldure, and military science. More
than seventy land grant colleges were establishddruhe original Morrill Act (U.S.
Dept. of State, n.d., 14).

In 1869, East Tennessee University (a privatetingtn) was designated as the
federal land-grant institution for the State of messee and became the University of

Tennessee (UT) in 1879. Because Tennessee wasiie dtate thdbrbade Blacks and

“These institutions included: Nashville Normal arfeedlogical Institute or Roger Williams University
(1866-1929), Fisk Free School or Fisk Universit§@@&-present), Central Tennessee College or Walden
University (1868-1922), and Tennessee Manual Laboversity (1868-1874)—all located in Nashville.
Other Tennessee freedmen schools included Lemangtiéuke or Lemoyne-Owen College (1872-present)
in Memphis, Knoxville College (1875-present) in kndle, Meharry Medical College (1876-present) in
Nashville, and Lane College (1882-present) in JaickBisk and Roger William produced college degrees
by 1874; Knoxville College and LeMoyne did so mlater.
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Whites from attending the same public schools, Wdenarrangements with Fisk
University to educate Black applicants (Lovett, 200. 336). In 1881-82, ten Black
students enrolled at Fisk. In 1884, the contrac @lmnged from Fisk University to
Knoxville College, but those already attending Higkirteen students at the time) were
able to finish at Fisk if they chose (Creekmore)@0

On August 30, 1890, Congress amended the 1862 IMaand Grant Act and
added language to the legislation to advocate eapeass to public higher education for
Black citizens. During this same year, a new catnaas negotiated with Knoxville
College, creating the Industrial Department oftheversity of Tennessee. Under the
contract, the university would provide teachergqamptus, tools, machinery, and all the
other equipment needed for an industrial collegeBfacks. This contract continued
until the Tennessee Agricultural and Industriall€g¢ (Tennessee A & I) opened in
1912 as a land-grant college for Blacks (Creeknm2066; Lovett, 2005, p. 336-337).
Tennessee A & | gained university status in 1951.iarl968 became known as
Tennessee State University.

To provide an education for Black students inte@st entering the professional
fields, Tennessee officials began making arrangementsdf w¢th Meharry Medical
College, a private institution, to educate its Rlatizens to become doctors, nurses, and
dentists (Lovett, 2005, p. 341). In 1948, Tennessek a leadership role in organizing

the Southern Regional Education Board (SREBE purpose of the SREBas to

*Today, the SREB has evolved into a regional agémayhandles access to educational programs
regardless of race and provides educational pragfanprimary to postsecondary education levels.
Sixteen states are members. The SREB Academic @onvharket Program is a tuition-savings program
for college students in the 16 SREB member stateswant to pursue degrees in fields that are rfeted
by their in-state institutions. These students kim@ut-of-state universities that offer the sjadized
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contract with various graduate and professionabsish especially those in the medical
and health fields, to accept Tennessee Black ogizéno qualified for such programs.
Member states paid a set cost per student whoeehtieeir institution. In exchange,
member states could meet the “separate but eqeliinements olPlessy(Lovett, p.
341).

Public laws and policies in Tennessee have chaagedtime. There is no longer
any mention of separation of the races in publicignced educational institutions.
Currently, Article XI, Section 12 of the Tennesg&amnstitution states:

The State of Tennessee recognizes the inhererg vakeducation and

encourages its support. The General Assembly phalide for the

maintenance, support and eligibility standards system of free public

schools. The General Assembly may establish appastisuch post-

secondary educational institutions including pubigtitutions of higher

learning, as it determines.

The effects of a de jure segregated public schgtiem, however, continued to
prevail beyond such legislative changes. Curremtlffennessee, there are eleven public
universities, twelve special purpose institutestebn two-year institutions, and twenty-
seven technology centers. The publicly financed-fe@ar educational institutions
include Austin Peay University, East Tennessee3daiversity, Middle Tennessee State
University, Tennessee State University, Tennesgebriological University, University
of Memphis (formerly Memphis State University), ahe University of Tennessee,

which includes campuses in Knoxville (including thstitute of Agriculture),

Chattanooga, Martin, Tullahoma, and Memphis. Sithese institutions operate under

degree programs, and they pay only the in-statietuiates. The sixteen member states includeakish
Arkansas, Delaware, Florida, Georgia, Kentucky,ikiama, Maryland, Mississippi, North Carolina,
Oklahoma, South Carolina, Tennessee, Texas, Vagard West Virginia.
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policies and procedures promulgated by the Tened3sard of Regents. The University
of Tennessee operates under policies and procedwoesilgated by a separate UT
Board of Trustees. The Tennessee Higher Educatonn@ssion, formed in 1967,
coordinates and monitors both educational boards.

Tennessee State University (TSU) is the only plibfinanced four-year
historically Black college and university (HBCU) Trennessee. The University of
Tennessee, designated as a land-grant instituti@849, was originally founded as a
historically White institution (HWI). Professionatlucational degrees in law, dentistry,
medicine, pharmacy, and veterinary sciences cabtaned from programs offered at
the University of Memphis, East Tennessee Statedysity, and the University of
Tennessee (to include the Medical Health ScienceeCén Memphis and the College of
Law and the Institute of Agriculture in Knoxville)SU does not offer professional
degree programs.

This historical background is important to the dssion ofGeier,the lawsuit that
changed public higher education in Tennessee. 68,1Rita Sanders, a Black female,
several other Blacks, and additional partnersuuticlg the United States, sued the
Governor of Tennessee, the University of Tenness®e¥, (Tennessee A & | State
University at the time), and various educationarages and officials. The purpose of
the lawsuit was to prevent UT from creating a deggeanting program for the College of
Social Work in Nashville, where TSU was located alsib offered a program in Social
Work (Sanders v. Ellingtor288 F. Supp. 937 M.D. Tenn., 1968). Challenges¢o t

proposed expansion soon erupted.
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Rita (Sanders) Geier, born in Memphis in 1944, distito legally challenge the
proposed expansion. She was accepted as an uadieatg at Fisk University in
Nashville at age 16 and entered Fisk at age 17er ffaduating from Fisk, with an
interest in graduate school, Ms. Geier enrollethatUniversity of Chicago. By the time
she completed her studies at the University of &jo¢ she had discovered that she
wanted to teach. From Chicago she returned to Nlsshy accept a temporary teaching
position in the History Department at TSUroung and idealistic, Ms. Geier was ready
to make a difference in the lives of her studenhiBSlJ, just as her Fisk advisor, John
Hope Franklin, had made a difference in her lifes. KBeier noticed that resources
available to faculty and students at TSU were “@h@e string” in comparison to those
she had been accustomed to having at her previadsigte institution (R. S. Geier,
personal communication, May 20, 2006). Duringfiret two years of teaching at TSU,
two things happened that seemed to change heFiitt, Ms. Geier became aware of the
proposed plans by the University of Tennesseevteldp a campus in the Nashville area.
She imagined that the newly expanded school woaNe laccess to resources that had
been denied to TSU and would become a permanduatdiin the Nashville area. To her,
the proposed expansion could have long-term effacthe existing TSU. Secondly, Ms.
Geier realized that she wanted to pursue a lanege@he applied to and was accepted at
Vanderbilt Law School as a full-time student andtowed to teach part-time at TSU.
During this time, Ms. Geier met two women who wob#l/e lifelong effects on her.

One was Marian Wright Edelman, a civil rights aistivloing great things in the State of

Mississippi. The other was Ruth Robinson, a classrat the Vanderbilt Law School

®Although the institution was known as Tennessee Ka&the time of her hire, the name was later glan
to Tennessee State University. It will be refetred SU throughout the remainder of this disseotati

56



and law clerk to George Barrette, a Nashville aegr(R. S. Geier, personal
communication).

Amid the UT expansion plans, the City of Nashwilas involved in a major
urban renewal effort, which was being opposed byashville lawyer named Avon
Williams, as well as others. Surrounded by unrgst the urban renewal project and
concerns for the UT expansion, the twenty-three giehMs. Geier decided to file a
lawsuit to stop the UT expansion. Her support limesmme Avon Williams, George
Barrette, and the local people involved in opposiegurban renewal efforts (R. S. Geier,
personal communication, May 20, 2006).

Geier! along with Patrick J. Gilpin, a White professoff&U, Harold Sweatt, a
senior at nearby Wilson County High School planrimgnroll at TSU, and Harold
Sweatt, Sr., chose George Barrette to serve akdegasel for their lawsuit (Lovett,
2005, p. 350-351; R. S. Geier, personal commuminaMay 20, 2006). The lawsuit
argued that with the expansion of the proposed &fsity of Tennessee, the state would
continue to operate a dual system of higher edutati violation of the Equal Protection
Clause of the Fourteenth Amendment as argu@&tamwn v. Board of Educatiohe
plaintiffs alleged that the proposed facility wolddcome a predominantly White school
in the same city as predominantly Black TSU. Sexgmansion would continue to
perpetuate the vestiges of Tennessee’s de juregagn, which had been declared

illegal by federal law and eliminated from Tennespablic law during the 1950s. The

"The original lawsuit was filed é8anders v. EllingtanAs the lawsuit involving TSU and UT Nashville
wound through the legal system, it would assumiediht names after the chief plaintiff, Rita Sasder
married and became Rita Sanders Geier, and aftegaeernors took office. Between 1968 and 1983, the
United States government, parent groups, studimislty, alumni, and other petitioners became inedl

in the growing debate.
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United States Justice Department eventually joased plaintiff in support of th&eier
position.

Defendants alleged that the proposed UT expansauidiprovide an evening
school program that would address a different patpn, i.e., professionals in the field,
than the population that attended the program edféy TSU. Plaintiffs alleged that any
expansion by UT of its Nashville-based non-degighdr educational program into a
degree program would negatively affect any effostd SU to desegregate its student
body and faculty. The lawsuit called for an injtion to stop the proposed program
expansion.

On August 21, 1968, Judge Frank Gray, Jr. of te&idi court denied an
injunction to stop the construction of the UT Na#ibxcampus. However, he found that
failing to make TSU a viable, desegregated institutvould lead to its continued
deterioration as a viable public state universitydge Gray ruled that, because of the
effects of past de jure segregation policies, thiedad an affirmative duty, imposed by
the Equal Protection Clause of the Fourteenth Amemd, to dismantle the dual de jure
higher education systefnTennessee had established an open door admigsiticys
allowing desegregation of public higher educatioogpams. However, more was
required to eliminate the identifiable effects loé¢ racially separated White and Black
state institutions.

The state and its parties were ordered to deveidsabmit by 1970 a statewide
plan to remove the vestiges of past segregatidre ofder further requested the parties to

place special emphasis on the issue of desegrgghenlSU campufetween 1972 and

®Rita SanderSeier, et al. Plaintiffs-Appellants v. Don Sundgués al., Defendants-Appelle@so. 02-
6400) on Appeal from the US District Fourth for tleD. of Tennessee at Nashville No. 68-05077.

58



1983, the defendants submitted several plansf athiwh were questioned by the
plaintiffs. During this time, the Tennessee BoaidRegents (TBR) was created by the
General Assembly to govern those institutions meegned by the University of
Tennessee, including TSU and five community cobedie 1983, the General Assembly
transferred the technical institutes and area vatalt schools (now called Tennessee
Technology Centers) to the Tennessee Board of RegBennessee Board of Regents,
n.d., 11).

Dissatisfied with the results of the progress efldwsuit, a plaintiffs-intervener
petition, known as the Adams-Richardson petitioas wubmitted to the court in June
1972. The petition was signed by Sterlin Adams Ragmond Richardson, two TSU
faculty leaders, and by more than a hundred Blaakn&sseans. Representing the
petitioners were Avon Williams and lawyers from th&ACP Legal Defense Fund. The
petition read, in part:

Permanent injunction to restrain and enjoin thedeants from

continuing to operate the public institutions afleer education of the

State of Tennessee on a racially dual and discatoig basis.... The class

action suit is on behalf of the intervening pldistand all others similarly

situated in Tennessee, including Black minor chkitdthat will attend

public institutions of higher education in TennesseThe defendants’

proposals are purportedly only intended as poss#nigorary steps to

deal with what defendants see as the problem: BseeeState University

(rather than the entire racially oriented higharadion system). Their

implementation will in fact largely determine thentent and direction of

any further steps, which defendants might proposecordance with the

order of this Court, and they almost inevitablyefslmadow an unwarranted

attempt to abolish Tennessee State UniversityTenaessee institution

by assimilation into the campus of the Universityfennessee. (Lovett,

2005, p. 360-361)

While efforts began to coordinate programs andifess, the court continued to

deliberate. On January 21, 1977, Judge Gray rulethé merger of the UT Nashville
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campus into TSU. The University of Tennessee, taee®f Tennessee, and the
Tennessee Higher Education Commission appealedulimg in April 1977 but to no
avail. In 1979, the Sixth Circuit Court of Appeailsheld the district court's merger
order. In 1982, plaintiffs filed a complaint allegithat the merger plan was not being
instituted in a manner intended by the court. I$\wated that, despite some progress
made in the employment of underrepresented faamitlystaff at the two main
institutions, the White student population at TSkkweginning to re-segregate to pre-
merger levels. In 1983, the court allowed anotiteup of TSU affiliated faculty and
students, Black and White, and led by H. Cooley o3, to intervene.

Judge Thomas A. Wiseman inherited @eier case from retiring Judge Frank
Gray in 1978. He urged all parties to move towasdeliopment of a Stipulation of
Settlement as a means to settle the lawsuit ark®8d, after much debate, all parties
except the United States signed @@er Stipulation of Settlement. The purpose of the
settlement was to bring about a just resolutiothefissues, without further litigation, that
would achieve a unitary, desegregated system digohigher education in the State of
Tennessee (Stipulation of Settlement No. 5077, Augl, 1984). The Department of
Justice objected to the settlement because it fgtilan evidentiary hearing regarding
the issue of admissions standards before suchraede@s approved. Further, the
Department of Justice did not believe that effargmt far enough to ensure equal
educational opportunity, eliminate the remainingtiges of the state-imposed dual
system of higher education, increase racial dityeegiall state colleges, and ensure

equitable distribution of Blacks and Whites iniaBtitutions (Lovett, 2005, p. 380-381).
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Under the Stipulation of Settlement, a Desegregdilonitoring Committee
(DMC) was created to identify problem areas, reparprogress annually, and provide
recommendations for needed changes. The DMC ¢eds$ twelve members, to
include the Executive Director of the Tennesseeneligcducation Commission, the
Chancellor of the Tennessee Board of Regents,renBresident of the University of
Tennessee System. The remaining nine memberslayeb@ard members from the
Higher Education Commission, State Board of Regemd University of Tennessee
System (Desegregation Monitoring Committee, 1998 Stipulation of Settlement
required the Tennessee Board of Regents and UTdRdarrustees to develop programs
for recruiting and retaining underrepresented ftycgtudents, and staff, particularly
administrators, to their respective institutiorf® ensure that TSU, the only Tennessee
HBCU, would become a viable institution, speciabsu@es and funds needed to improve
the campus infrastructure and curriculum were piat place. Recruitment goals were
established for all institutions, particularly TSghals that by today’s standards still may
seem unattainable. For instance, as an interim @& was to attempt to achieve a
White undergraduate student body, faculty, and adhtnative staff equivalent to its
Black campus population by 1993. That meant tB&t 5f TSU’s undergraduate
population would need to be White. On a long-teasi¥, TSU was to strive for a White
student population equivalent to that of other Temsee institutions. For the HWIs,
recruitment goals were basically to reflect thecBlpopulation of the state, which, then
and now, would represent a goal of less than 1586kB¢nrollment. Cooperative
programs were to be developed that would help asge¢he number of Black students
enrolled in and graduated from professional progréaw, veterinary medicine,
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dentistry, pharmacy, and medicine). Finally, botlards were to evaluate their
educational policies, programs, and materials suenthat they served all citizens of
Tennessee on a non-racial basis. Public colleggsiainersities in the State of
Tennessee were to become racially non-identifiéBeger Stipulation of Settlement No.
5077, 1984; see Appendix A). By 1989, in compliamith Geier, both the TBR and UT
Board had revised their institutional mission staats to reflect that no institution was
identified as a one-race or predominantly one-masttution (Desegregation Monitoring
Committee 1990; see Appendix B).

In 1994, the State moved to vacate the 1984 Sedtieand to terminate the
litigation, arguing that the Supreme Court decisiob.S. v. Fordice505 U. S. 717
(1992) had significantly changed the law in higaducation desegregation cases. Like
theFordice case in Mississippi, thBeier case was based on removing the vestiges of a
de jure dual public higher education system. l@eager, Fordiceresulted in a Stipulation
of Settlement, which required the State of Misgigsio implement specific programs to
make state institutions racially non-identifiabléne State of Tennessee argued that,
according td~ordice, states were not required to create a given rheiaince in higher
education because, unlike primary and secondargagidn, student choice played a
greater role in the type and location of the in$itth a student selected to attend. The
Supreme Court disagreed, stating that the statdistd eliminate the dual system
continues until it has eliminated all policies gdctices traceable to the prior de jure
segregated system, which still had effects on atist&tus. In 1996, again relying on
Fordice, Geierdefendants moved for a judgment on the pleadifigie district court did
not rule on the defendant’s motion to vacate areh®ally denied their motion for
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judgment on the pleadings. It is important to rtbeg in Mississippi efforts to dismiss
the Stipulation of Settlement were just as inteas@ere efforts to dismiss teier
Stipulation of Settlement in Tennessee. For exampl£995, upon appeal by tkerdice
defendants to the mandated remedies, the U.Sictisburt reiterated that the purpose of
the court’s efforts was not to enhance MississgppiBCUs so that Blacks would have a
better segregated Black college to attend. Thequarvas to desegregate the dual higher
education system. The court stressed that it s a violation of the Constitution to
build up an HBCU with the sole purpose that Blasksild have a better school to attend
as it would be a violation of the Constitution wald up an HWI solely so that White
students would have a better university to atteéae(s v. Fordice879 F Supp 1419-30,
N.D. Miss, 1995). Although not addressed withirsthissertation, issues surrounding the
preservation of HBCUSs, for their historical valueveell as for special purposes in the
lives of Blacks, represent concern and contentian deserves further attention.

In 2000, theGeierparties entered into voluntary mediation, and amuary 4,
2001, aGeierConsent Decree (see Appendix C) was reached wathbulpose of
establishing a five-year wind-down process thatld@onclude Tennessee’s efforts to
eliminate the vestiges of its prior racially segagl dual system of public higher
education. Accordingly, at its conclusion, Tenmees&ould no longer need to be
mandated to provide equal public education foitsltitizens and would have created a
system of higher education that preserves and eelatcess to educational experiences
for all students in Tennessee’s public collegeswamdersities. At its conclusion,

Tennessee would have desegregated its public esliagd universities.
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The Consent Decree removed all numerical goaldiaretables outlined in the
Stipulation of Settlement. It continued to providencial support to campuses to help
recruit for and retain racial diversity at the resfive campuses and to develop a strategic
plan for maintaining diversity when dHeier efforts were dismissed. Dismissal would
mean that equal access for all persons qualifiedtéemd Tennessee public colleges and
universities existed. Further, dismissal of thenésmt Decree would indicate, in
accordance witlrordice that Tennessee had removed the vestiges of paistal
segregation and that a unitary system of publibériggducation had been created. Post-
Geier, Tennessee would move from the era of removingéséiges of past
discrimination against one race, Blacks, to devalppnd maintaining an inclusive
environment for a more broadly defined, diverseytaipon, which includes but goes
beyond race.

The Geiermandates placed special emphasis on the recruimneéretention of
students in the professional and pre-professiomgrams. In Tennessee, the professional
programs of dentistry, pharmacy, medicine, veteyimaedicine, and law are offered at
the University of Tennessee (to include the Insgitof Agriculture), University of
Tennessee Health Science Center, University of M@ésnand East Tennessee State
University. Both the University of Memphis and E&dshnessee State University are
Tennessee Board of Regents’ (TBR) Institutionse University of Memphis (UM) has
a professional law school; East Tennessee Stateeldity has a professional medical
program. In 2005, the UM School of Law had appraatisly 460 students, with twenty-
three full-time professors and approximately tweadyunct professors. The two most
significant factors in making admissions decisiarsthe LSAT (Law School
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Admissions Test) scores and undergraduate gradé gaerage. The median LSAT
score for students entering the 2009 class wasthB&verage undergraduate grade point
average was 3.36 (University of Memphis Cecil Cntplareys School of Law, 2006).
East Tennessee State University (ETSU), locatdolmson City, Tennessee, enrolls
nearly 12,000 students. The Division of Health 8ceeincludes the James H. Quillen
College of Medicine, College of Nursing, Collegerafblic and Allied Health, and the
proposed College of Pharmacy. The College has tz#ed among the top eight
medical schools in the country for rural medicih@nrolls an average class size of 60
medical students per year and offers degrees ofoDot Medicine, Master of Science,
and Doctor of Philosophy (East Tennessee Statedsity, Quillen College of Medicine,
2006). On March 17, 2005, Governor Bredesen erddtse development of a new
ETSU College of Pharmacy. The proposed Collegehairmacy will initially enroll 65
students per year, potentially increasing over tiones many as 100-125 students per
year. Like the Quillen College of Medicine, thellége of Pharmacy will train
pharmacists for placement in community pharmaanekraral hospital settings (East
Tennessee State University, College of Pharmad6)20

Professional programs of law, veterinary medicare] medicine are offered at
the University of Tennessee: the University of Tessee College of Law (Knoxville),
the University of Tennessee College of VeterinagdMine (Knoxville), and the
University of Tennessee Health Science Center (MeshpEstablished in 1890, the UT
College of Law received 1231 applications for admais in 2003 and 1622 in 2005. The
number of offers made for the same period of tiameged from 307 in 2003 to 322 in
2005. The actual number of students enrolled v8&sii 2003 and 158 in 2005
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(enrollment data for Tennessee professional progjfaom fall 2002 to fall 2004 is
located in Appendix F). Like the University of Mehg, the two most significant
admissions factors used include the undergraduatiegoint average and the LSAT
scores. In 2003, the median undergraduate gradegueerage for all students was 3.50;
in 2005, the median grade point average was 3I&@ median LSAT score for the same
years was 158 and 160, respectively. The Collegatore than forty full-time, part-
time, and adjunct professors (University of Tenees€ollege of Law, 2006).

The College of Veterinary Medicine was establishg@n act of the Tennessee
Legislature in 1974. It is part of the UniversitfyTennessee statewide system and is
located on the Agricultural Campus at the UnivgreitTennessee in Knoxville. The
Institute of Agriculture provides instruction, r@seh, veterinary clinical, and extension
services to students, clients, farmers, and famihelennessee as well as citizens around
the world. The four-year professional program isff@ doctorate in veterinary medicine.
Students prepare for the professional veterinargazdum by taking three to four years
of pre-veterinary course requirements as undergitadu In 2005, 765 persons applied
for admission into the College of Veterinary Medej 214 were invited to interview, and
70 received offers of admission. Students areuawt@dl based on their grade point
average (GPA), scores on the Graduate Record EaeionnGRE), scores on the
Veterinary College of Admission Test (VACT), andarmation gained from a personal
interview with an admissions committee. Of the 20(ass, the overall GPA was 3.59
and the average GRE score was 1142 (Universityeoh&ssee, College of Veterinary

Medicine, 2006).
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The University of Tennessee Health Science Cesteaiit of the statewide, multi-
campus University of Tennessee. As the Universi#igademic health science center, its
mission is to improve human health through eduocatiesearch, and public service, with
an emphasis on improving the health of Tennessdamsated on the campus of the UT
Health Science Center are the College of Healtari®el Engineering and Colleges of
Allied Health Sciences, Dentistry, Graduate He8ltiences, Medicine, Nursing, and
Pharmacy. The UT Health Science Center include&taduate School of Medicine in
Knoxville, as well as graduate medical educatiagpams in Knoxville, Chattanooga,
and Nashville; Family Medicine Centers in Knoxvjllackson, Covington, and
Memphis; and public and continuing education progracross the state. The Center has
formal affiliations with seven teaching hospitalsMemphis and other hospitals or
clinical facilities across the state. The UT Hea&tience Center awards baccalaureate,
master, and doctoral degrees. Approximately 2€00ents are enrolled in degree
programs at the Center and admission is highly etitiyee (University of Tennessee,
Health Science Center, 2003).

TSU does not presently have a professional progidowever, in accordance
with theGeier Consent Decree, if a public law school is estabklisin Middle Tennessee,
it must be established at TSU. As such, TSU wbeldequired to enter into negotiations
with the Nashville School of Law (NSL) and, if négdions proved successful, NSL
would merge with TSU under the following conditiotize law school would be
established on the TSU Williams Campus or in a down location of Nashville that
was approved by the American Bar Association (ABAg law school would secure
ABA accreditation; and the state would provide supfor the start-up phase at the
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amount of $10 million in capital funding and $5 loih in start-up funding. In addition,
the state would provide financial resources, naxeeed $2 million, to match any funds
raised by the NSL or TSU that are dedicated to icstget-up costs for the law school
(GeierConsent Decree, Civil Action 5077, p. 14).

The number of Black students enrolled in Tennepsafessional programs
during the academic periods commencing in 200@sdry program. Looking at the
medical programs only, data indicates that at ET&1doliment of Blacks declined from
11.57% (28 Black students) in 2000 to 7.69% (1&Bktudents) in 2004. At the UT
Medical Health Science Center (UTMHSC), the nunddestudents declined from
14.16% (96 Black students) in 2000 to 10.34% (G&BIstudents) in 2004.

ETSU does not currently offer programs in dentising pharmacy but recently
received state approval to develop a program impaey. At UTMHSC, increases were
shown in the number and percentages of Black stadgmolled in both the dentistry and
pharmacy programs. For dentistry, there was a a&mogn 8.71% (27 students) in 2000
to 11.36% (35 students) in 2004. For pharmacyatteal number of Black students
enrolled in the program increased over the repggigriod from 63 to 76 students.
However, their representative percentage to tla mimber of students enrolled in the
program declined from 16.41% in 2000 to 10.34%. patern of change of Black
students attending UTMHSC followed the same patéchange of White students.
That is, when the total number of students enralteceased, so did the number of Black
students. When the total number of students exttalecreased, so did the total number

of Black students.
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In Tennessee, Veterinary Medicine is offered onlgha University of Tennessee.
For the 2000-2004 reporting periods, representatiaged from 1.17% (3 Black
students) to 0.74% (2 Black students). Veterideglicine has the lowest number and
percentage of Black students enrolled in any ofdkeersupported professional
programs.

Both the University of Memphis and the UniversifyTennessee (Knoxville)
offer programs in Law. At Memphis, Black studerdgpresented 12.71% (54 students) of
the total number of students enrolled in the progia 2000 and 10.55 % (46 students) in
2004. For the same reporting period, at the UsitAeof Tennessee, Black students
represented 9.87% (45 students) of the total numibsiudents enrolled in the Law
School in 2000 and 10.89 % (49 students) in 2004.

The Consent Decree, like the Stipulation of Settletnprovided financial
resources to help Tennessee public colleges anéngities implement necessary
programs to address the elimination of de jureeggggion and to create and maintain a
system of inclusion. Approximately $19 million wakocated annually through the
Tennessee Legislature to public colleges and usitves under th&eier mandates
Approximately $8 million of the total amount washlirsed jointly between TSU,
governed by the Tennessee Board of Regents, andnikiersity of Tennessee, governed
by the University of Tennessee Board of TrusteESU received 60% of this disbursal to
help improve its curricula, physical buildings, anftastructure. The University of
Tennessee (all campuses) received a 40% disbuitsigh was used to assist in faculty
recruitment and retention efforts and student ligoent and retention (pre-university
summer programs, pre-doctoral fellowships, minasitiiolarships), and in developing
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and expanding collaborative efforts between UT BEsiten (Agriculture) and TSU. The
remaining $11 million allocated by the Legislatwas to be disbursed to the remaining
individual TBR public colleges and universities dddition to the $19 million annual
apportionment by the legislature, a reserve fun@ildf million existed. According to
Section IV:A of the Joint Motion to dismiss the Gent Decree, recommendations are
made to continue the annual allocation fundingemef to as “Access, Equity and
Diversity Funding,” at the same level that has bestorically provided. The motion
also recognizes that the Governor will retain catgpbiscretion to increase, decrease, or
not include such funding in future budget recomnagiots to the legislature.

UnderGeier, it was permissible for Tennessee public collegesuniversities to
provide race-based scholarships for underrepres@uigulations (Black students at
predominantly historically White institutions an@@asian students at TSU), develop
enrichment programs to help recruit and retain megeesented students, supplement
salary requirements for recruiting and retainingemepresented faculty, and help
institutions provide curricula and infrastructunggrovements. As a result of such
mandates, Black student enrollment grew at predantiy White institutions, as did
White student enrollment at the historically Blaskiversity, TSU. However, Tennessee
institutions have not achieved the expected enmilnsought in the Stipulation of
Settlement.

Under both thé&eier Stipulation of Settlement and teier Consent Decree,
legal protection existed that allowed Tennessedigpablleges and universities to:

...Authorize institutions to enroll a percentage efwentering classes

under alternative admissions standards, said pexgeno be determined

periodically by the appropriate governing board embe consistent with
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the objectives of this [agreementdier Stipulation of Settlement, 1984,
pp. 6-7)

Under the Consent Decree, the district court ferNfiddle District of Tennessee was to
retain jurisdiction of th&eiercase for a period of five years or for a periodiroe
sufficient to ensure compliance with the termshaf agreement. At the end of the period
of court supervision, the Decree would terminatiesmextended by the court upon
appropriate motionGeier Consent Decree, 2000). Also, in accordance wighQonsent
Decree, the state would file a motion declaring tha state had created a unitary public
higher education system. That happened on Septelib@006, when the governor of
Tennessee publicly announced that all parties wawin theGeierlawsuit had reached
agreement to request dismissal of the pending @omsecree. On September 21, 2006,
Judge Wiseman, Jr., of the United States DistraairCfor the Middle District of
Tennessee, agreed. The Final Order for the DistinidsheGeierlawsuit was approved
and signed. Any party wishing to oppose the Disali©rder must now provide
information showing that the state has not comphét the Consent Decree.

The public response to the dismissal has beenmected. There has been a
public outcry from Blacks that the State has natdiup to the spirit of the mandates and
that a unitary system does not exist. Supportetseoflismissal have stated that all
requirements have been met and that progress nmaldeGeier will be maintained as
the state moves forward to maintain a more inckupiblic higher education system that
seeks diversity to include, but not be limited up@utial diversity. Like Mississippi,

Tennessee and the nation must now abide béth#er standard
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CHAPTER FOUR
BALANCING THE GOAL OF DIVERSITY AND THE REQUIREMENT OF
EQUAL PROTECTION: COMPARING THE GRUTTER AND GEIER
DECISIONS

On July 20, 1995, the University of California bewathe first major institution
of higher education in the United States to elirteraffirmative action. At the same
time, the Regents called for a population at theersity that reflected the state’s diverse
population (Karabel, 1998, p. 33). Eight yearsiain July 2003, the U.S. Supreme
Court rendered a decision@rutter v. Bollinger,539 U.S. 982 (2003), stating that
diversity in public colleges and universities isanpelling governmental interest. The
decision provided guidelines for public colleged amiversities to follow when
considering race-conscious admissions processedgachieve their diversity goals.

Grutteris the most recent case decided by the U.S. Sgp€ourt addressing the
issue of the use of race-conscious admissionsi@glic higher education. Although the
lawsuit was filed against the University of Michighaw School, a number of political
and military organizations, other universities, ihasses, labor unions, and civil rights
organizations submittemimicusbriefs supporting the policies used by the Uniigrs
Interestingly, the supporting briefs, from a higtal perspective, represented the same
types of sentiments presented fifty years eani@rown v. Board of Educatio347 U.S.
483 (1954) In Brown the Court unanimously held that de jure racigregation in
public schools violated the Equal Protection Clanfsthe Fourteenth Amendment by
depriving African Americans of equal opportunitieseducation (Russo, 2004, p. 183).
Grutter, on the other hand, provides higher educationdtini®ns, both public and
private, the means to identify, apply, and meapuogress toward providing education to
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a racially and ethnically diverse student body é&r2006, p. 1-2) SinceBrown, the
nation’s largest city school systems have remaingtiput exception, overwhelmingly
non-White. White students, on average, attendashehere eighty percent of the
student body is White (NAACP Brief, 2003, p. 1&rownlacked the implementation
tools needed to eliminate racial segregation ifip@aucation. As posited by Russo:

In mandating desegregation, the Court never orddeg@ositive step of

integration, perhaps because the judiciary haauligority to demand that

wrongdoers stop breaking the law but lacks the]$p@ision to direct

individuals to do what is right. (2004, p. 185)

The plaintiff in theGrutter case, Barbara Grutter, a White Michigan resident,
applied for admission to the University of Michigeaw School in 1996 with a 3.8 grade
point average and 161 Law School Admissions TeESA(LD) score. The Law School
initially placed her on a waiting list but eventyaiejected her application. In December
1997, she filed a lawsuit in the United StateszisCourt for the Eastern District of
Michigan against the Law School, the Regents otthizersity of Michigan, Lee
Bollinger, Jeffrey Lehman, and Dennis Shiel§i&rutter alleged that the Michigan Law
School discriminated against her in denying heriagion based on race in violation of
the Fourteenth Amendment, Title VI of the Civil Rig Act of 1964, and 42 U.S.C.

81981 and 2000(d). Gruttaleged that the Michigan Law School used race as a

“predominant” factor, which provided members of amépresented racial groups with a

°Grutter & Gratzapply to admissions procedures at private collegesuniversities as well as public
colleges and universities. Although the U.S. Sugr&uourt considered the programs in light of thedatqu
Protection Clause of the Fourteenth Amendmentadts. Constitution, it confirmed that the same
analysis would apply under Title VI of the 1964 iCRights Act and 42 U.S.C. § 1981, both of whidboa
apply to private colleges and universities.

19 ee Bollinger was the former Dean of the Law ScHuefbre Ms. Grutter applied for admission and
President of the University of Michigan from 199662; Jeffrey Lehman was Dean of the Michigan Law
School at time of the lawsuit; Dennis Shields wargelor of Admissions at the Law School from 1991-
1998
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significantly greater chance of admission over @ppits with similar credentials but who
were not from historically under-represented groupsrther, she alleged that there was
no compelling interest to justify the use of raseadactor in the admissions process
(White, 2006, p. 5). Barbara Grutter requestedpmamatory and punitive damages, an
order requiring the law school to offer her adnaasiand an injunction prohibiting the
law school from continuing to discriminate on tresis of race (White, p. 5-6).

Since there was no history of de jure segregatieniversity of Michigan Law
School could not rely on a defense of removingvisiges of past discrimination.
Instead, the Law School sought to demonstratedbheational benefits of having a
diverse student body as a defense. The Law Seteohpted to implement this goal by
evaluating all students based on a combinatioaabfs. These factors included a
personal statement, letters of recommendationssayedescribing how the applicant
would contribute to law school life and diversitlye applicant’'s undergraduate grade-
point average, rigor of courses taken, qualityradergraduate institution, and the
applicant’s LSAT score. Some of these factorshsascthe applicant’s personal
statement, were considered to be “soft variabl@hé Law School emphasized that each
student was evaluated individually in comparisootteer applicants and that race
represented only one type of diversi@r(tter,539 U.S. 982, 2003).

The district court agreed with the plaintiff, stagithat the Law School’s use of
race as a factor in the admissions process wawviutJdhat its interest in attracting a
diverse student body was not a sufficiently compglteason for the use of race, and
even if it were, that the process was not tailoradowly enough to use race as a factor.
The process used by the Law School failed to nieestrict scrutiny standard of
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review!! The Law School appealed. The district court héiddeipon theBakke
decision, in which two committees were assigneetew the applicants. In thHgakke
case, the University of California Medical SchobDavis used one committee to review
applicants considered for regular admission, wéulether committee reviewed
applicants considered for special admission. Algotine regular admissions committee
rejected some special applicants for failure totnaearse requirements or other specific
deficiencies, special applicants were reviewedheyspecial committee and were never
compared to the regular applicants (Leonardi, 2p0156). Alan Bakke, plaintiff in the
case, was twice rejected for admission and alltiggidcandidates with lower grade point
averages and lower test scores were being adnoitiger the special admissions
program. Both the trial court and Superior Cour€Cafifornia agreed that the process
used by the Medical School violated the Equal Rtaia Clause of the Fourteenth
Amendment and Title VI of the Civil Rights Act berse applicants were segregated
from comparison to each other.Biakke the deciding issue became whether or not he
would have been admitted to the Medical School weret for the process used. Both
the trial court and appeals court ruled that thelén of proving this issue rested with the
plaintiff, Bakke.

The University of Michigan Law School was able toye that the process used

at the University of California Medical School aaWs (Bakke) differed from that used

Hstrict scrutiny is the standard under the EquateRtion Clause that federal courts use to assess th
constitutionality of governmental classificatioresbd on race as well as those that impinge on
fundamental constitutional rights. To pass mustahallenged governmental action must be closédyed
to a compelling governmental interest. Strict Soguis the most rigorous of the three levels ofusialy that
courts have formulated. Strict scrutiny assumasttie action in question is unconstitutional amel t
government has the burden of demonstrating its edlmg interest. Courts must focus on the
government’s purpose rather than merely on theeffegovernmental action to determine the validitya
challenged law or regulation (Hall, Ely, Grossm&anViecek, 1992, p. 845).
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by the Michigan Law School. Sittiren bangthe court of appeals reversed the district
court’s judgment. Citing Justice Powell’s opiniorBakke 438 U.S. 265 (1978), the
court of appeals found that the Law School couklnase as a potential “plus” factor to
attract a diverse student body. They found ditetsibe an acceptable compelling
interest, and that the admissions review process g the Law School was narrowly
tailored. This decision was not unanimous. Fosseliting judges maintained that the
Law School’s use of race was unconstitutional;dhotthe dissenters rejected the
compelling interest argument, and the fourth disseguestioned whether the process
was narrowly tailored to achieve the state’s cotmgelnterest.

The U.S. Supreme Court grantegttiorari on what it considered to be a question
of national importance: whether diversity is a cethpg interest that justifies the
narrowly tailored use of race as a criterion iresghg applicants for admission to public
universities Grutter,539 U.S. 982, 2003). In a 5-to-4 split decisitmg, Court held that
the Law School’'s admissions policy was not prokibiby the Equal Protection Clause of
the Fourteenth Amendment, that the policy represkatcompelling state interest that
was narrowly tailored, and that the Law School waisobligated to exhaust the use of
other race-neutral alternatives in order to achteeesame goal of a diverse student body.
Agreeing with the court of appeals, Justice O’'Conmmte:

We last addressed the use of race in public higtiecation over 25 years

ago. In the landmark Bakl@se...The only holding for the

Court in Bakkewas that a “State has a substantial interestegatmately

may be served by a properly devised admissiong@mognvolving the

competitive consideration of race and ethnic origiGrutter,589 U.S.
982, 2003).
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In Grutter, the Court, recognizing Justice Powell’s lone ammin Bakke decided that
his view regarding student body diversity as a celimg state interest still justified the
use of race in university admissions. The Coud e¢sognized that public and private
universities across the nation had modeled their agmissions programs on Powell’s
opinion.

TheGrutter Court, relying orbweatt339 U.S. 629 (1950), also recognized that a
law school is more than facilities or curriculufRather, a law school includes its
historical background, the prestige of its facalhd alumni, and the interaction and legal
discourse among students and between studentaamtyf Such discourse is important
because it allows all participants the opportutothiear and present different
perspectives on important legal issues, thus fiagult the broadening of learning for all
involved. Racial and ethnic diversity is valuabt# for its own sake, but because it
contributes significantly to the overall qualityeducation afforded to all students
(Amicus Brief of the Law School Admission Coundi§AC] for Grutter v. Bollinger
2003, p. 4)

By contrast withBrown in Grutter, the interest in correcting past harms was not
relevant because neither the state nor the Lawdbtiaal a history of de jure segregation.
In fact, the University of Michigan had a historfyserving Black students who were not
able to attend de jure segregated institutionsimitieir own state of residence. This did
not mean, however, that the institution was freeaofal strife nor that efforts had not
been attempted to address racial issues. To dligstin 1988, Provost James Duderstadt

announced plans for a new initiative, the “Michiddandate,” which was:
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...an effort that sought to increase the numberwdestts and faculty of

color, to provide ‘equal opportunity’ and ‘equakass to all educational

resources to students from underrepresented ewibéthnic groups’, to

remedy institutional racism on campus, and to piteraamore racially and

ethnically diverse campus to prepare studentsrfoneeasing

multicultural world. (Patterson BrieGratz v Bollingey 539U.S.244,

2003, p. 13)

Still, the Law School relied on the diversity argemh by seeking to prove that
diversity was a compelling interest of the Law Salhthe University, the State of
Michigan, and the nation as a whole. The UnivegrsitMichigan Law School is
regarded as highly selective. The Law School reaseiore than 3,500 applications each
year, offers admission to an estimated 1,000 agpi$; and enrolls approximately 350
students each year. The Law School stated tiaatrited to admit a group of students
who were capable of matriculating through its hygtdmpetitive law school, succeeding
in the practice of law, and contributing to othterdents as well as to society.

The Supreme Court approved the Law School’s purpodeselection process.
The selection process useddrutter met the strict scrutiny standard by demonstrating
that the purpose of the process had a compellatg siterest. In addition, the process
met four other important measures: (1) it was naliydailored and flexible enough to
ensure that each applicant was evaluated as anduodl and not as a member of a racial
group; (2) race was only one of many factors usdtie decision-making process; (3) the
institution could envision a durational end in timbken the process would no longer be
necessary; and (4) the process did not cause uraaeto non-minority applicants. Each
of these factors is summarized below.

Narrowly Tailored: The use of racial classifications passes congiitatimuster

only if the use is narrowly tailored to further @apelling governmental interest. All
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applicants must be given individualized attentiod eeview. An individual applicant
cannot be insulated from comparison with all ogierilarly situated applicants. In
essence, each student similarly situated museag¢el in a similar manner.

The admissions policy used by the University of Mgan Law School focuses on
academic ability coupled with a flexible assessnoéhe applicant’s talents,
experiences, and potential to contribute to theniaeg of others Grutter, 2003, p. 2). In
addition, officials must consider the applicanttglargraduate GPA and LSAT scores,
which serve as predictors of academic successvis¢hool. The review process allows
reviewers to consider “soft variables,” such asah#thusiasm of recommenders, the
guality of the applicant’s undergraduate institntiand the rigor of courses taken at the
undergraduate leveGutter, p. 2). These factors seem to parallel factorsiciened by
the LSAC, which include such general categoriegcasiemics, demographic and
diversity, work experience, leadership and extracular activities, personal
accomplishments, evidence supporting charactefianas$s, and special skills and
abilities (LSAC Amicus Brief, 2003, p. 19-20, foote 8).

Race as One of Many Factors: UnderGrutter, race cannot be the only or
deciding factor in the admissions process, noracgnone particular type of diversity,
especially racial, have more substantial weight tray other factor.

The Law School provided several expert reportsuifgpert the argument that
diversity was a compelling interé$t. These reports were used to demonstrate that some
racial groups (Blacks, Hispanics, and Native Anearg) had been historically

discriminated against across the nation, withinpfigession, and within the state. These

2See the University of Michigan: Supporting Resedhttp://www.umich.edu/~urel/admissions/reseaych/
for these reports.
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same racial groups were underrepresented in thergamiversity student body and in
the Law School. Finally, the Law School and thaa@amicusbriefs filed on its behalf
demonstrated that students from underrepresented groups, as well as from the
overall student body, would benefit from greatetedsity.

The Supreme Court and the petitioners vigorousistjaned the Law School
regarding the hard-to-define concept of “criticass.” The purpose of the questioning
was to ensure that the process did not use nupereéntages that lend themselves to a
guota system. They sought specific answers toath@afing queries:

1) How would the existence of a critical mass be deieed?

2) How long would it take to achieve a critical mass?

3) Would the process of achieving a critical masshistaracial quotas in

violation of the Constitution?

4) Are alternative selection processes available ¢biewving a critical mass?

5) Was their selection process the only process dlaita achieve racial

diversity?

The Law School specifically stated that it could affix a number or percentage
to what it considered to be a critical mass. Ndwaess, the University of Michigan
maintained that a critical mass would accomplisle@ast two goals. First, critical mass
would embody a sufficient number of persons frordarrepresented groups, thus
providing a visible presence and educational oppitt to the total student body.
Second, a critical mass would reduce the unduespreglaced on individual students to

represent the perspective of an entire specifiontygroup.
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The Law School and Supreme Court both recognizattiiere is as much
diversity (backgrounds, experiences, philosoplaad, beliefswithin individual groups
as there immongdifferent groups. This thought was also stresagtieamicusbrief
submitted by the LSAC on behalf of the Law School:

Law schools recognize that no two individuals afeuenced in the

precisely same way even by a shared experiencle,asucommon

membership in an identifiable racial or ethnic grodeach individual’s

experiences and perspectives, even within a gielror ethnic group,

will be unique. What racial diversity thereforesfers is not an exchange

of group perspectives, but a greater multiplicitynalividual perspectives.

Including a variety of students, each with diffdrbackgrounds and

perspectives, increases the likelihood that theezgde range of

experiences and perspectives within the student ixdtibe broader—

and the educational experience of all studentsspondingly richer.

(LSAC Brief, 2003, p. 6)

The Supreme Court determined that the Law Schadl'sission process
established good faith and flexible goals rathantktrict racial quotas. As time
progressed, the types of diverse groups would ahand the Law School’s admissions
process was flexible enough to allow consideratibsuch changes.

Petitioners claimed that there were other racerakalternatives available for the
Law School to use that would achieve the same guélthat the Law School was
obligated to exhaust those other alternatives. @itehnatives would include easing
admissions requirements or using a percentage ljfarthat used by Texds where ten
percent of the top high school graduates wouldraatizally qualify for admission into
the state university. The University of Michigaowever, asserted that such alternatives

had been considered but judged unsuccessful ihireathe critical mass desired. The

LSAC supported this stance, citing:

YN the states ofalifornia, Florida, and Texaautomatic admission to public higher educatiotitimsons
is offered to all high school seniors who gradwaithin a certain top percentage of their high sdiubass.
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Such [percent-type] policies make no sense fordelwool

admissions...At the undergraduate level, the idélaasthe state college

or university attains diversity by offering admasito the topx percent of

the class (on the basis of grade point averagesphlairall state high

schools. If such a plan promotes diversity atiti$ only because it

depends on de facto racial segregation in statedtgools. But the

nation’s colleges and universities are not racisdigregated the way high

schools in Texas evidently are. Even if it wereevio adopt a diversity

policy that depends for its success on continuelraegregation, it is

impossible to see how such a plan would work taenh diversity where

there is no pool of racially segregated institusicom which to draw.

(LSAC Brief, p. 14)

The Court inquired about the alternative of easidgiissions requirements for all
students. The Law School disagreed with this suggesot only because it desired to
maintain its selective status, but also becausdemc& grades and LSAT scores are
important and reliable indicators of a person’sritige skills, which are crucial to
succeeding in law school. The limitations of usimy undergraduate grades and LSAT
scores, however, create problems because suchdaetonot measure writing ability,
effectiveness of advocacy, negotiating abilitydieship potential, or a number of other
skills and attributes necessary to succeedingiin laav school and the legal profession
(LSAC Brief, p. 20). The Court agreed that the La@hool was not obligated to exhaust
all race-neutral alternatives before using its @nirselection process.

Finally, the Law School demonstrated that its idkdiversity was not limited to
racial diversity. Diversity, as used by the Lawn8al, included students from a broad
array of backgrounds and experiences: those whaivetior traveled abroad, were
fluent in several languages, had overcome persahadrsity and family hardship, had

exceptional records of extensive community senacdiad successful careers in other

fields. The Law School was also able to demorsstiat minority applicants with higher
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academic grade point averages (GPAs) and scordgedraw School Admission Test
(LSAT) were rejected for other minority and non-oritly applicants with lower GPA

and LSAT scores, thus showing that race was nobthefactor considered in making
admissions decisions.

Limited in Time: Under the strict scrutiny standard, the categousal of race
must have a logical end point, with “reasonableatianal limits,” to ensure that any
deviation from the norm of equal treatment of alial and ethnic groups is a temporary
measure. In the context of higher education, dymeeisions and periodic reviews can
be used to determine the continual need for raosaous measures used to achieve
student body diversity. In the words of Justic€@nnor:

It has been 25 years since Justice Powell firstoy@al the use of race to

further an interest in student body diversity ia ttontext of public higher

education. Since that time, the number of minajplicants with high

grades and test scores has indeed increased. peteakat 25 years from

now, the use of racial preferences will no longenbcessary to further

the interest approved todaritter v. Bollinger, 539 U.S. 982, 2003)

Many have wondered if this was an indication tlaaerconscious admissions
criteria would have a 25-year time limit of accdplity. While that has yet to be
determined, it would certainly appear that frons ghoint forward, academic institutions
will need to have acceptable procedures in pladgeiatify goals and measure progress
regarding their student body diversity. Institusanust conduct some form of periodic
review system to determine progress.

Does Not Unduly Harm Non-Minority Applicants. The University of

Michigan Law School maintains a highly selectivegram. Through the admissions

process in general, the Law School must selectdndt few applicants from the many
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that apply; approximately one in ten applicantsakected for admission. To address the
requirement not to unduly harm non-minority appiitsa the Law School was able to
demonstrate that: (1) different types of diversitg desired; (2) all applicants are
considered using an individualized, holistic asses#; (3) each applicant is given the
opportunity to identify the type of diversity heésban bring to the school; (4) the Law
School selected non-minority applicants who haatgrepotential to enhance the student
body diversity over minority applicants; and (9)@drsons selected for admission were
gualified. Based on all information provided, theutt was able to conclude:

...the Equal Protection Clause does not prohibitéh& School’s

narrowly tailored use of race in admissions toHfarta compelling interest

in obtaining the educational benefits that flownfra diverse student

body. Consequently, petitioner’s statutory claonsTitle VI and 42

U.S.C. 81981 also failQrutter v. Bollinger5539 U.S. 982, 2003)
Applying the above standard, the Supreme Courtthibar case oBratz,539 U.S. 244
(2003). InGratz the Court, decided that the University of Michgaselection index
policy for undergraduate admissions violated thadt@rotection Clause of the
Fourteenth Amendment and 42 USCS 81981 and 2000¢mh.University of Michigan’s
College of Literature, Science, and the Arts (L®&¢d an undergraduate admissions
policy under which an applicant could be awardedaaimum of 150 points and
generally was automatically admitted if awardediaimum of 100 points. Each
applicant could receive points based on high schaades, standardized test scores, high
school quality, strength of high school curriculumstate residency, alumni
relationships, a personal essay, personal achiewernéeadership, and membership in
an “underrepresented” racial or ethnic minorityugyo The University of Michigan,

which considered Blacks, Hispanics, and Native Aca@is as underrepresented
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minorities, automatically distributed 20 pointseteery applicant who was a member of
such a group and admitted virtually every qualifeggblicant from these racial groups.

Patrick Hamacher, a White male, and Jennifer GeaWhite female, applied to
the University of Michigan’s College of Literaturgcience, and the Arts in 1995 and
1997 respectively. Application of the admissionsqy described above began in 1998.
Hamacher and Gratz were denied admission to thegeoénd joined to file a class action
lawsuit in October 1997 in the United States Dast@ourt for the Eastern District of
Michigan against the University, the College, anel tiwo University presidents (Dr.
Dudertadt and Dr. Bollinger) in office when theypéed for admission. After being
denied admission to the University of Michigan, Grand Hamacher applied and were
admitted to other state public institutions.

Both Gratz and Hamacher sought remedies, incluclmgpensatory and punitive
damages, declaratory and injunctive relief, andraer requiring the College to admit
Hamacher as a transfer student. The district garited plaintiffs’ motion to certify
their suit as a class action suit consisting oivigdials who applied for and were denied
admission to the LSA for the 1995 academic yeawdod and who were members of
racial or ethnic groups that respondents treatesifeevorably on the basis of race.
Hamacher was designated as the class represent&tiveross-motions for summary
judgment, defendants relied on the argument tltat waas a compelling government
interest. The court agreed with defendants thaL 8%'s current admissions guidelines
represented a compelling government interest aagted them summary judgment in
that respect. However, the court also found thatliSA’s admissions guidelines from
1995 through 1998 operated as a functional equivatea quota. Plaintiffs were granted
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summary judgment with respect to the LSA’s admissiprograms for that time period
(Gratz v Bollinger 539 U.S. 244, 2003).

While appeals foGratzwere pending in the United States Court of Appéals
the Sixth Circuit, the court of appeals issued pimion in Grutter v. Bollinger,
upholding the race-conscious admissions policyhefuniversity of Michigan Law
School (288 F3d 732). The United States Supremet@oen grantedertiorari in both
the Grutter andGratz cases.

Oncertiorari, the Supreme Court reversed in part and remairbdding that the
admissions policy did not meet the strict scrustgndard. The automatic distribution of
20 points to every member of an underrepresentadnity violated the Equal Protection
Clause. It was not narrowly tailored to achievedhserted compelling interest in
educational diversity that the university claimasitified the program. The
undergraduate admissions process did not allowithatlized consideration of the
characteristics of a particular applicant. Race wawed as a deciding factor in the
process used to make undergraduate admissionsotecis

It is important to note that the University of Mighn raised the argument that a
holistic review of the type desired by the Courtuebrepresent an administrative and
resource hardship. This argument was not regaas@dvalid rationale in support of the
process as designed. As a general rule, the Gaamot looked favorably on the
arguments of administrative inconvenience or fiscablens as acceptable defenses
against the strict scrutiny standard. Base&uoatz individualized attention must be
provided to each particular applicant so as tosssak of the qualities that an individual
possesses, and in turn, evaluate that individadlisty to contribute to the unique setting
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of higher education. Race cannot be the only oiddweg factor in the selection process
(Irons, 2005, p. 371).

FromGrutter andGratzit is established that universities cannot usdagitor
members of certain groups or put members of thosapg on separate admissions tracks.
Universities also cannot insulate applicants wHorgeto certain racial or ethnic groups
from the competition for admission. Universitiesmchowever, consider race or ethnicity
more flexibly as a “plus” factor in the contextinflividualized consideration of each
applicant (Irons, 2005, p. 373).

FromGrutter andGratzit becomes clear that preserving individual rightsle
diversifying our colleges and universities représenprecarious balancing act.

Individual applicants, state laws, and the coustay become involved when the
process(es) used do not appear to be objectiveafad purposeful. The University of
Michigan argued that diversity was a compellingrast for its university, the state of
Michigan, and the nation. The U.S. Supreme Cousey Tennessee, through theier
mandates, has tried to meet the legal obligatiegaired to remove the vestiges of a de
jure system of segregation and provide access fauiblic colleges and universities to all
its citizens, regardless of race. Tennessee, likhiglan, believes that diversity is a
compelling state interest. The state must now lcaldime need to preserve improvements
made because @eierwith expanding its programs and policies to adsleemore
diverse population base, which includes, but geg®ibd, the consideration of race. In
summary, Tennessee, which has been allowed tod=regpplicants based on their
membership within a specific racial group, must ret@p and ensure that applicants are
considered and admitted based on their individualifications.
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CHAPTER FIVE
PRESENTATION, ANALYSIS, AND DISCUSSION OF DATA
For almost forty years, the State of Tennesseetamaiblic colleges and
universities have been involved in a laws@e{er v. Bredeser872 F. 3d. 784, 7966
Cir., 2004) that required the removal of the vesgtigf a de jure segregated public
education system. After several years of debaBtipalation of Settlement was signed in
1984, which identified specific actions the Statd ennessee was required to take in
order to remove the effects of that de jure systém2001, Tennessee moved into the
Consent Decree phase of the lawsuit, a five-yeadsliown period, which called for an
evaluation of progress made toward attainment@fStipulation requirements. On
September 11, 2006, all partiéselated to the lawsuit petitioned the state distourt to
issue a Final Order of Dismissal, and on Septer2begP006, Judge Thomas J. Wiseman,
Jr., signed the Final Order of Dismissal (see ApipeD). The Final Order of Dismissal
certified that the historical de jure public edugatsystem formerly maintained by
Tennessee had been eliminated. As part of thd Birker, admissions policies and
programs previously used by Tennessee public cdlegd universities are now required
to ensure that all qualified Tennessee citizenseatiand future, will have equal access
to admission to Tennessee institutions. DismisBielawsuit also means that
Tennessee public colleges and universities, whaste ltontinued to assert an interest in
maintaining a diverse student body and workforcestmabide by the 2003 decision

rendered in the U.S. Supreme Court casrotter v. Bollinger539 U.S. 982 (2003),

“These parties included Rita Sanders Geier (pl&antidl representative of a class action suit), Bf&in
Intervenors (Raymond E. Richardson, Jr. and H. @aleMcGinnis and the parties they represent),
Governor Phil Bredesen, the Tennessee Board ofriRggbe University of Tennessee Board of Trustees,
the Tennessee Commission on Higher Education,fentnited States of America.
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which establishes the constitutional guidelines tisdleges and universities, with race as
part of their diversity goals, must follow.

As a means to correct the vestiges of de jure gagom, both th&eier
Stipulation of Settlement and Consent Decree redutine State of Tennessee to develop
and coordinate a cooperative program that helpease the number of Black students
who enroll in and graduate from state-assistedihg@abfessions and law schools. At the
undergraduate leveGeiermandates also support pre-professional prograntbéssame
areas of study at these same institutions. Stademb successfully complete the pre-
professional programs are guaranteed admissidretstate-assisted professional
programs. Successful completion means that stadeeét the minimum admission
criteria regarding grade point average and conipetsicores on the professional
admission examinations. Both t@eier Stipulation of Settlement and Consent Decree
also call for public colleges and universities enfiessee to become racially non-
identifiable. To become racially non-identifiab{egier seeks to ensure that state higher
education institutions are accessible to all qigaliiTennessee residents interested in
admission to such institutions without regard tceta

The purpose of this dissertation research wastermée whether curreiGeier
admissions policies, formerly based on the comeatif a de jure segregated system,
have met the standard of review identifiedsrutter, which emphasizes the diversity
goal For this dissertation, the programs of dentisthgmmacy, medicine, veterinary
medicine, and law offered at the University of Tessee, University of Tennessee Health
Science Center, University of Memphis, and Easinéeree State University were
examined.
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The methodology used consisted of the case stuatypagh, which was
complemented by the use of a written questionnalite, interviews, and participant-
observation. As stated in Chapter One, a case sty extensive description and
intensive examination of a single case, whethdraase is a single action, decision,
individual, organization, or system (Everson & Raih973, p. 119). In the past, the case
study approach was considered to be a less-favesedrch strategy because case studies
do not lend themselves to rejecting statisticaldtlgpses (Everson & Paine, p. 119) or
because case studies are usually based on theglepseferences or special interests of
the researcher (Hesler, 1992, p. 196). Suchientis have been replaced by the
recognition that the case study, as a distinctwenfof empirical inquiry and research
design, lends itself to the development and evianatf public policies (Johnson &
Joslyn, 1991, p. 121). The strength of a case stuthe opportunity for in-depth viewing
of social life (Hesler, p. 195) and the abilitydescribe some phenomenon with a view to
understanding how it works (Hesler, p. 163). Caady analysis helps answer the
guestions of how and why we do certain things (Ewe& Paine, p. 121) and allows us
to develop and evaluate public policy (Johnson &lyig p. 121). Implicit in case study
analysis is the idea that the objects of invesbgadre similar and separate enough to
permit treating them as comparable instances oddh@&e phenomenon or issue (Ragin,
1992. p. 1). Case study analysis is done to determhat these similarities and
differences are

Case studies can be classified as intrinsic, ingrial, and collective (Stake,
1995, p. 2-4). The intrinsic case study involvgseselected single subject or issue. The
researcher studies the case primarily for thensitiinterest in that particular situation.
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The instrumental case study allows the research@nderstand the pre-selected case
study in comparison to something else. The prinpampose of the instrumental case
study, therefore, is to understand the issue wpehea to another similar situation.
Using several individual cases to understand a comissue or subject represents the
collective case study approach (Stake, p. 3-4)h But instrumental and collective case
study approaches imply that comparisons can be wadsues when applied to similar
situations. This dissertation uses the instrumearasé study approach. Atissue is the use
of race-conscious admissions policies in publideg@s and universitie&eier v.
BredesenGrutter v. BollingerandGratz v. Bollingerare the specific cases under
review.

Because researchers are encouraged to use muityales of gathering
information and/or multiple cases when using threecgtudy approach, this dissertation
employed the use of multiple information techniquesluding a written questionnaire,
elite interviews, and participatory-observationeTdoctoral committee and Internal
Review Board Committee in the Department of Pditiscience approved the process
and all University Internal Review Board policiesn& followed regarding the collection
of data for this research (see Appendix E for copiwformed Consent form).

The written questionnaire used in this dissertatiomsisted of fifteen short-
answer and close-ended questions (AppeBkglixThe questionnaire was mailed to 20
university officials at the five subject institutie. These officials were identified as
having decision-making responsibilities concerr@ger campus initiatives. A stamped
return envelope was provided with the written questaire in an effort to encourage
participation. Nine of the twenty administratoontacted responded, yielding a 45%
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return rate. The response rate, although not dsdsglesired, is representative of the
small group contacted. Even though all institutias@se not represented in the response
rate, all professional programs under study (lasternary medicine, medicine,
pharmacy, and dentistry) were. Information is pnése in the aggregate so that no one
individual or institution can be identified.

Elite interviewing is a special form of the persbiméerview process. Just as with
the persons selected for the written questionndieenumber of elite interviewees
selected for this dissertation was limited. Elepensons who have direct knowledge of
the TennesseBeiermandates and programs were selected. These indlgichcluded
the primary litigant in th&eierlawsuit, the Court-appointed Monitor/Special At
of theGeierlawsuit, and various administrators from the Tessee Higher Education
Commission, Tennessee Board of Regents, Univeskifgnnessee System-wide
Administration, and University of Tennessee, Kndegwtampus. Interviews consisted of
a common set of questions administered by thisareker to the interviewees. As with
the written survey, information gathered through ¢fite interview process is presented
without direct attribution to any one individual.

The participant-observation method representsitta fhethodology used in this
research. This is a method of data collectionhictvthe researcher assumes, and is
aware of, functioning in two roles within a soaalent or group. As a participant, the
researcher must maintain a level of objectivity pnafessionalism so as not to hinder the
process of gathering and deciphering the informagicquired (Babbie, 1990, p. 32). The
researcher also functions as an active membeedgjrbup, providing information while
still maintaining objectivity to identify and asse$e actions of the total group. Used
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alone, each role has its own unique value in sfienésearch. Combined, the roles of
participant-observer or observer-participant aremmore likely to yield

methodologically solid research findings (Hesl€92, p. 204). This researcher
participated as a member of four committees locatdlde University of Tennessee (UT),
all of which are involved in evaluating and studythe progress dbeier mandates as
applied at UT. These committees included the Casion for Blacks (CFB),

Enrollment Management Committee (ENBeier Planning Taskforce (GPT), and
Diversity Council (DC). Because this researchevegion the committees and is a person
of color, other objective measures have been eredlty help maintain a bias-free
research effort.

Through a combination of means, information wasiaeg regarding the types of
Geieradmissions policies and programs used by the stingitutions, offices, and
administrators involved in the various aspectsdohimistering such policies and
programs. Perspectives were gained about the eff@c impacts dgeier policies and
programs at the respective institutions, and ptextis were made regarding the future of
such programs after tlgeier Consent Decree is dismissed.

Analysis and Discussion of Data: Responses from Written Questionnaire

Geierprograms were designed to correct the effecteglice segregation;

Grutter was based on the premise of inclusionGkier, affirmative action policies were
used as means of compliance.Qrutter, affirmative action policies were used as
proactive means to diversify the student bodyGéier, race was the only factor
considered; irGrutter, race was one of many factors considered. To detiprmine
whether respondents understood these distinctais#irmative action policies,
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Questions 1 and 2 of the survey specifically agked to define the ternedfirmative
actionanddiversity.

Respondents were equally divided on Question 1réypmately one-third of the
respondents referred to affirmative action poli@esactions or initiatives aimed at
assisting persons based on their gnogmbership as underrepresented minorities (race,
ethnicity, and gender). One-third stated thatm@ffitive action policies are actions or
initiatives used to eliminate or correct the effeat past and present discrimination or
remedy the underutilization of members of previguiscriminated groups. The final
one-third indicated that affirmative action polEere actions or initiatives used to
ensure equity and fairness and create a cultudevefsity.

In Question 2, diversity was referred to as a “dragay of backgrounds and
experiences.” Race, ethnicity, color, gender, pbgsical abilities, sexual orientation,
economic status, geographic origin, religious lbgliereed, life experiences, work
experiences, veteran status, national origin, é&geitand intellectual views were included
in the respondents’ definitions of diversity. Aated by one respondent, diversity is a
forward way of thinking, a way of “moving beyondargly tolerance to acceptance,
respect, and a celebration of individual differentcea nurturing environment.” Others
also saw diversity as a proactive measure thatvallnembers of groups to learn about
and from others, strengthen the organization, gmdugh interaction, lead to
improvement. Respondents identified race as an pbeaim their definitions of both
affirmative actiomanddiversity.

In Question 3, respondents were asked whetheritigitutions had a specific
institutional mission statement regarding diversiliythey responded “Yes,” they were

94



asked to identify what groups were covered in thestitutional mission statement. If
they responded “No,” they were asked to explain teyr university lacked a mission
statement. Eight of the nine respondents saidctieat institution had a current
institutional mission statement regarding diversi@ne respondent replied “No” but
stated that diversity was one of the core valudgbeaf particular college program.

For respondents who answered “Yes” to Questiohe8pblicy was most often
reflected in the institution’s Affirmative Actionffial Employment Opportunity
Statement, which provides legal protection to pesdmased on their membership in the
following groups: race, gender, age, color, nati@ngin, religion, disability, and
veteran status. Two of the eight respondents ateliCthat their diversity policies
extended beyond legally protected groups identidiedve to include individuals based
on their sexual orientation, economic status, caltbackground, life experiences, work
experiences, and intellectual curiosity.

Questions 4, 5, and 6 related to each other aretlaglspondents whether their
institutions had specific race-conscious admissmpograms. If respondents stated
“Yes,” they were asked to identify the types ofgmams provided. If respondents stated
“No,” they were asked to explain why their institut did not. Three of the respondents
either stated “No” (their institution did not proM race-conscious admissions programs),
were “Unsure,” or responded “Not as Such.” The “Uhes response was followed with,
“...There is some leeway in admitting African Amencstudents in determining
admissions. | suppose the answer is Yes.” Thworetent who answered “Not as Such”

added, “But we monitor and encourage participaitioall educational programs.”

95



The remaining six respondents stated that theiititisns did have race-
conscious admissions programs. These respondéetgrigted this question as asking
what types of efforts are used. The most commpesyf efforts included: (1) targeted
recruitment; (2) providing financial aid at all g (undergraduate, graduate, and
professional schools); and (3) a review procedssitisluded such factors as classroom
performance, the rigor of curriculum, grade powerage (high school and/or
undergraduate level), and test scores on collegarer® examinations.

Question 7 of the written questionnaire asked nedpnts to identify the
professional position or office that (1) adminisidrrecruited, and selected applicants (2)
developed the criterion or criteria for selectiang (3) monitored any race-conscious
programs at their respective institutions. Allp@sdents indicated that top-level
administrators, working in consortium with idergti committees and designated campus
offices, administer race-conscious admissions mgr Among the administrative titles
identified were the highest-level administrator fiee institution. These included the
president, vice president, chancellor, and/or kis#ppointed designee, the college dean
or designated associate and/or assistant deamrardgram directors. Campus-based
offices involved in administerinGeier programs included the graduate office,
affirmative action office, and/or college admiss@ommittee.

The responsibilities for recruiting participantsaGeier programs are assigned
primarily to campus-based admissions offices anaipmointed departmental/college-
level admissions committees. Departmental facaltiynissions committees, campus-
based admissions offices, and college deans (lndathe assistant to the dean and
assistant/associate dean) develop the criteri@niteria used to review and select
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participants for the respective professional progra This means that students must
meet university admissions requirements as welhase established by the department
and college of study.

The administrative positions and offices involvadadministering, recruiting, and
selecting participants are also involved in momigthe admissions process and
progress of students. These positions and offre#sded the dean of the professional
programs, the graduate admissions offices, andahgus-wide or system-wide
administrator charged with implementing tBeier mandates.

In Questions 8, 9, and 10, respondents were askigentify the specific types of
professional programs provided at their respegctiggtutions and to identify any
procedures used to recruit and select studentsifonstudent progress, compensate
participants, and help secure employment for graduaf theGeier programs.
Respondents indicated that their institutions pite\professional programs in the fields
of law, veterinary medicine, dentistry, medicinedgharmacy, along with pre-
professional enrichment programs for law, medicame agriculture. This means that all
professional programs offered in Tennessee weresepted in this dissertation research.

As shown in their responses to Question 7, ingiigtuse a variety of means and
collaborative efforts to recruit and select studenko recruit potential students,
institutions use financial aid, students curreethyolled in their programs, and publicity
efforts targeted primarily in geographic areas wHarge racial minority populations
exist. In Tennessee, the geographic areas wijle laninority populations include the
metropolitan cities of Memphis, Nashville, Chattaga, and Knoxville. The types of
publicity used included printed promotional matksxigelephone contacts, visits to local
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schools, and mailings disseminated to minority etusl who have registered on listservs
and websites and earned competitive scores orrdgifiesgional examinations.
Administrative offices, individual administratoed admissions committees review the
applications to ensure that students meet botbahgus and college admissions
standards. Three of the respondents stated tyattimpensate their students, and four
indicated that their institutions help secure empient for their graduates. No specific
information regarding the type of compensation eans used to secure employment for
graduates was provided.

Questions 11 and 12 queried respondents aboutpbebeptions regarding both
the strengths and weaknesses ofGler programs at their institutions. Six respondents
identified the number of diverse students admittéal their programs as the strength of
Geierprograms. One respondent specifically statedtktieaefforts led to an increase in
the number of “good students/strong academic staddrooking beyond the classroom,
three of these respondents stated thaGekier programs had allowed them to recruit
good future employees and had increased the nuoflpenority professionals, which
led to a positive overall effect on their professio

Some respondents referred to the social impadBe@r mandates regarding
attitude changes at their institutions. The follogvtypes of responses were received:

1) Geiler*“strictures, structures, and dollars” have desgaped the

predominantly white state public higher educatimstitutions in
terms of students, faculty, and professionals dnashges in attitude
by minorities and non-minorities have been slowlgrang exclusive
campus cultures to be inclusive.

2) Geiermandates have provided an opportunity for Afriéanerican

students who might not have been able to afforddutation at a

flagship, land-grant institution to do so.
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3) The process of trying to recruit and select stuslbas meant that
admissions and scholarship decision-makers mustibaful of the
broad array of factors that should be consideradaking these
[admissions] decisions.

4) Having admissions programs that are “race-constioutsnot “race-

driven” has been [a] strength in itself becausmébled admissions
offices and institutions to explore holistic adnoss policies.

The implied distinction between race-consciousqies and race-driven policies
is worth noting. Race, p&rutter, can be considered as only one of many factors se
the admissions process; race cannot be used asdanddactor in determining the type
of diversity sought. The purpose @tiermandates, on the other hand, was to correct and
eliminate the vestiges of historical de jure segtieq between Blacks and Whites in
Tennessee public higher education institutions wisegregation was based solely on
race. InGrutter, the policies are race-conscious.Qaier, the policies were seemingly
race-driven. Response number 4 above illustratsahone institution at leaggeier
mandates may already be aligned v@itutter concepts.

Eight of the participants responded to Questiontfich asked them to identify
areas of concern regarding fBeier programs used at their institutions. Two
respondents stated that they had not perceived@merns. Only one respondent
indicated that the potential loss@€ierresources could mean the loss of funding for
their summer enrichment programs and scholarsimgsdoss of concern for sustaining
and improving diversity at their institutions. Tremaining respondents voiced concerns

about the social impacts of the los€G#iermandates. The following comments

exemplify their responses:
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1) ...if the university employed race in the admissiprocess in a
narrow context that led to the admission of madtyrgualified
students, there would be a concern as to theirctgda succeed and
the ethos of the process.

2) ...the societal perception [about the programs]as standards were
lowered or that the students unfairly received benthat others did
not receive.

3) Geier programs have been well received by minauity non-
minority [persons] inside the institution. But pé® outside the
academy have felt that some provisions and rebatisreated
‘reverse discrimination.’

Questions 13 through 15 asked: (a) How would thigrams be affected if the
Geiermandates were dismissed? (b) Would their institigticontinue to use race-
conscious admissions program&iier mandates were eliminated? and (c) Would their
institutional mission statement regarding diversitange iiGeier programs were
dismissed? Six interviewees responded that tmegrpms could be eliminated or
drastically cut. One respondent noted:

The impact would be greatest on the universityfgac#y to attract

African American students through the provisioioéncial aid.

Colleges and universities compete for the bestesiisdand the best

students would be less likely to enroll in our salsovithout the offer of

financial aid. One of two results would then likelccur: Both the

numbers and the percentages of African Americaahestis enrolled on

our campuses would decline and our schools wouttitadore

marginally qualified students to maintain their rngrs. Neither result is

attractive.

Three of the respondents either did not answeigiestion or stated that their
programs would not be affected because “Our program not attached Geier.”

Six respondents stated that their institutions Waantinue to try to recruit a diverse
student body, would not change their admissionsirements, or would continue their

efforts but redefine what is meant by diversityor Bome institutions, diversity might be
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expanded to include the economically disadvantdgeed-based population diversity),

students based on geographic origin, and/or fiestegation college students. One

respondent specifically indicated that his/heriingbnal mission statement might

change if it wanted to enroll a student body thaswore reflective of state

demographics. Three respondents who did not arnténgequestion indicated that they

were “Unsure” or responded that their programs wertetied toGeierfunding.

Based on information derived from responses tawlitgen questions, the

following points can be made:

Persons directly involved in administeri@gier programs are aware of the
distinction between the conceptsaffirmative actionanddiversity.
However, these distinctions are not as clear asmangd imagine.
Respondents are aware that affirmative action gsli@s applied to
Tennessee public higher education institutionsehmen used to remedy
the effects of de jure segregation and have beesl@j@d to comply with
the legal mandates of ti@&eier Stipulation of Settlement and Consent
Decree. They considered diversity policies to lmaptive measures that
will help their institutions prepare for many diféat types of students. In
addition to racial minorities, institutions haveliged that diversity of
student body can mean differences based on sooimatc status,
geographic region of residence, life experienceskwexperiences, sexual

orientation, and intellectual thought.
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At Tennessee public colleges and universities,rdityehas become a core
value for the institutions and professional progsarfihat core value will
remain even if th&eiermandates are dismissed.

Geierfinancial resources have been used to recrudridrretain racial
diversity in Tennessee professional progra@eserfinancial resources
have been used effectively in the following wayshdarships, academic
support and summer enrichment programs, publignmédion and
recruitment campaigns, and internships that heigestts prepare for the
work environment and entry into professional school

There are both strengths and weaknesses assométe@eier programs.
Through the use dbeiersponsored programs, Tennessee public colleges
and universities have been able to compete foifegdatacially
underrepresented students. This is regarded asreggt. HoweverGeier
programs have also had an inherent weakness. Hdweynot been able to
eliminate society’s perception that race-conscei®issions programs
recruit unqualified or marginally prepared studeartd/or offer benefits to
minority students that might not be available tasnts from non-minority
racial backgrounds.

If Geiersponsored resources are eliminated, the abilitptdinue to retain
a diverse student body and to compete for qualgtadents might be

hampered.
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Analysis and Discussion of Data: Elite Interviews
Interviews were conducted with eleven individuais)uding aGeierlitigant, a
Geier Court Monitor, and various administrators from Trennessee Higher Education
Commission, Tennessee Board of Regents, and UitivefsTennessee. Interviewees
were asked to:

1) Speculate whether tigeier Consent Decree would be dismissed.

2) Assess the general impact(s)@ier mandates on Tennessee public higher
education institutions.

3) Identify the strength(s) déeiermandates to Tennessee public colleges and
universities. That is, what will be the loss tanflessee public higher
education institutions iGeiermandates are dismissed?

4) Comment on whether diversity is an important aspétte institutional
mission at Tennessee public colleges and univessitif “Yes,” in light of
the Grutter standard of review and possible dismissdbefer mandates,
speculate whether diversity at Tennessee publleged and universities
would continue to remain an important mission.¥és,” how would the
diversity mission be accomplished?

5) Speculate as to whether Tennessee public collegkaraversities are
prepared to meet all the aspects of@natter standard of review. If not,
what must be done to meet such standards?

There was consensus, but no unanimity, of respdodég first question posed to

interviewees. All but one of the interviewees &efid that th&eier Consent Decree
would be dismissed. The one interviewee who wasrenshetheGeierwould be
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dismissed indicated that, on one hand, there wased® think the Consent Decree might
be dismissed because of the longevity of the liiga From its first litigation to the
presentGeierhas lasted almost forty years and has cost the 8tdennessee millions

of dollars. Geierhas been the longest case of its kind in the ndkiat has addressed the
issue of race in public higher education. On tleephand, this interviewee also stated
that Judge Wiseman, who litigated the origi@a&ier Stipulation of Settlement, still
retained jurisdiction to review the arguments rdgag dismissing the Consent Decree.
The interviewee was uncertain of Judge Wisemarsesssnent of progress made toward
achieving the original requirements of the Stipolabf Settlement and current Consent
Decree.

There was no consensus from the elite intervievabesit whether th&eier
Consent Decree should be dismissed. For sometiopestill linger regarding whether
enough progress had been made to declare that 3®sebas created a unitary state-
supported public higher education system, which eitesl as the purpose of teeier
Stipulation of Settlement. One interviewee indechthat the change from the Stipulation
of Settlement phase into the Consent Decree phgdesd that Tennessee had complied
with the Stipulation of Settlement regarding remmfahe vestiges of past
discrimination and, therefore, had developed thanado ensure the existence of a
unitary system. The interviewee’s opinion held thamnitary system is not based or
dependent on the numerical racial compositionudents or faculty at Tennessee public
colleges and universities. Rather, a unitary sysialy requires admissions standards and
procedures at the individual institutions that allall persons equal consideration for
admission into such institutions. Accordingly, bastsame interviewee, admissions
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policies and processes at Tennessee public collagkaniversities have been created to
“inculcate a culture of inclusion,” and such padgiand processes will help prevent
Tennessee from reverting back to the previous @egegregation system. To another
interviewee, the only way to assess the social anp&Geieron the State of Tennessee
is to test it empirically. Empirical testing wouddhtail monitoring what happens at
institutions in the wake dbeier. To sustain progress and move forward, admingsat
must be committed and willing to strive to meet gloals ofGeier.

When asked to identify the impact@€ier mandates on Tennessee public
colleges and universities, interviewees spoke ¢ financial and social ramifications.
From the financial standpoint, on an annual bagiproximately $19 million is disbursed
through the Tennessee Higher Education Commis3iHEC) for use by Tennessee
public colleges and universities fGeier programs. It is uncertain whether such
financial resources will be provided pdseier. If such resources are not available, there
could be major setbacks in the ability to recraid aetain a diverse student population.
To emphasize progress made becausgedérresources, one interviewee indicated that:

1)  During the period of 1995-2008,a thirty percent (30%) increase was

shown in the number of African American student®bed in Tennessee
public colleges and universities;

2) Approximately fourteen percent (14%) of the totahtber of African

American high school students from Tennessee, legiwes ages of 18-24,

enrolled in Tennessee public colleges and univessitThis compared to

*This period represents the last 5 years of thauBtiipn of Settlement and five years since the @anhs
Decree was signed
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19% of the total number of students, in the sangegagup, who enrolled in
Tennessee colleges and universities; and

3) The percentage of non-minority students enrolleCesinessee State
University, the only State HBCU, was at approxirhagb%, making TSU
one of the more diverse HBCUs in the nation.

The social impacts dbeier mandates were harder to quantify. Interviewees
indicated that the primary social impactsG#ier have been the increased awareness by
Tennessee public colleges and universities of #aelto prepare for and adjust to a
changing population base; a change in attituderdaggdiversity as an accepted
institutional goal; and improvements in the retemtrates of students, for both the overall
population and for underrepresented populationggou

Every interviewee indicated th@&eier provided both the legal protection and the
financial resources needed by Tennessee collegesraversities to develop innovative
approaches to recruit for and retain racial divgrsi their respective institutions. These
factors represent the strength<ssier. The loss of both Geier legal protection and
financial resources would hinder Tennessee publieges and universities in competing
with other out-of-state public colleges and uniues also interested in diversifying their
student bodies. This remains true even in liglthefeducational scholarships funded by
the Tennessee LotterldOPE Scholarships), which provide scholarships to all
Tennessee students who graduate from high schdokv3.0 grade point average or
better.

Despite the progress made and in light of the piateloss of legal protection and
financial resources, some interviewees were coeceabout the level of commitment to
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and capability of sustaining diversity efforts anhessee public colleges and
universities. As noted by one interviewee, race @ass are two drivers of American
society, and attitudes toward these factors cotigtanange. CurrentlyGeiermandates
provide a monitoring system that holds institutiaesountable for their action. Without
that monitoring system and unless institutionstereacoordinated plan that allows them
to self-monitor their efforts and progress, thereancern that attention to diversity
efforts might not remain at the current level.

One of the most troublesome questions posed tmtberiewees was whether
Tennessee public colleges and universities areapeddo meet the requirements of the
Grutter standard and, if not, what must be done to mest atstandard? All interviewees
stated that Tennessee institutions are aware @ithtter standard and are working
toward addressing the requirements. However, thhageconcern about a lack of
coordination between institutions within the saroard of governance and between the
two boards of governance. Coordination is needeghsure that awareness translates
into preparation and preparation into action. (merviewee suggested that the TBR
schools and those under the UT system should work iclosely together to develop a
coordinated plan of priorities regarding future is®ms of action related to financial
assistance, recruiting and retention efforts, drahging overall campus environments.
Coordination is also needed to help redesign apdrmekthe definition of diversity to
include not only race, but also other “disadvantéige “underrepresented” groups. All
interviewees voiced the need for some type of nooinig system to help track changes
that might occur after th&eier Consent Decree is dismissed. At the campus level,
administrators must be willing to objectively assescruiting and retention programs,
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provide support to those programs that demonstfééetiveness, and change or
eliminate those that are not effective.

One interviewee expressed concern that the Cossmmee emphasized efforts
for recruiting and retaining a diverse student bbdydid not, like the Stipulation of
Settlement, place the same emphasis on recruiidgetaining a diverse faculty. Other
interviewees agreed that the emphasis on facuttyitenent was not as much of a
priority in the Consent Decree as in the Stipulabd Settlement and stated that it should
have been. All recognized, however, that recruitirdjverse workforce, particularly
African American faculty, was more difficult thaearuiting a diverse student body. As
noted in national statistics, there are a limitachber of qualified African Americans in
the higher education field. In addition, therentense competition among higher
education institutions competing for that limiteahmber of faculty from
underrepresented populations. Recognizing thes&tions, all interviewees still agreed
that efforts to try to recruit and retain a divefaeulty must continue.

Analysis and Discussion of Data: Participant-Observation Results

This researcher functioned as a member of @eierrelated committees located
at the University of Tennessee Knoxville campus:@ommission for Blacks,

Enrollment Management Committégeier Planning Taskforce, and UT Diversity
Council. Each committee has its own unique pursnd membership make-up. A
brief summary of each committee is provided below.

Commission for Blacks (CFB): The Commission for Blacks was created more
than twenty years ago as a direct outgrowth optireeived dissatisfaction and concerns
over the working conditions and progress of Blaatufty and staff at the University of

108



Tennessee, Knoxville. Members to the CFB are appdiby the UT Chancellor and
consist of faculty, staff, and students represertie various colleges, schools, and
administrative units of UT, as well as the Knox@ilommunity. Ex-officio members
include the Vice Chancellor for Administration agtlident Affairs (or his/her designee),
the Executive Director of Human Resources, the dbareof the Office of Equity and
Diversity, the Chair of the Faculty Senate, and@hair of the Commission for Women.
According to its charter and by-laws, the CFB aésisn planning, implementing, and
evaluating UT programs, policies, and servicedasy telate to Black students, faculty,
and staff.

Enrollment Management Committee: The Enroliment Management
Committee (EMC), currently chaired by the Provasl &ice Chancellor of Academic
Affairs,*® was formed in the late 1990s to explore the is§istudent recruitment. The
EMC has expanded its role to look at the issuesumfent recruitment, retention, and
diversity. Membership includes administrators freach entities as the Office of the
Chancellor, Office of Enrollment Services (Admington, Financial Aid, and
Admissions Counseling), Student Affairs (Adminisitma, Orientation, and Housing),
College of Arts and SciencégAdministration and Advising), Office of Graduate
Studies, UT Student Success Center, Faculty Sdnatdutional Research and
Assessment, and Office of Equity and Diversity.e HMC has been instrumental in
conducting in-depth research and data analysisdeggthe various aspects of student

recruitment and retention (persistency rates, firraid issues, student availability and

The former Chair, Vice Chancellor of Academic Affaand Dean of Graduate Studies, recently retired.
The position was redefined and is now entitled Bsband Vice Chancellor of Academic Affairs.

"The College of Arts and Sciences represents tigesarcollege in terms of disciplines and student
enrollment at the University of Tennessee.
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diversity in the State of Tennessee). More impdalyathis group, aware of th@rutter
standard and requirements, has taken the leadhrdkveloping and testing a holistic
admissions review process to help the Universityarinessee, Knoxville, continue to
recruit and retain a diverse student body.

Geier Planning Committee: Chaired by the Senior Associate Vice Chancellor
of Academic Affairs, this ad hoc committee was fedspecifically to explore the
different issues of th&eier Consent Decree, to monitor expendituré&eferfunds, and
to explore the means to recruit and retain botliversle student body and workforce.
Membership includes representatives from the Officene General Counsel, Chair of
the Faculty Senate, Vice Chancellor of BusinessFandnce, Assistant Vice Chancellor
of Student Affairs, Dean of Enrollment Servicegge&utive Director of Human
Resources, and Associate Director and Directorquiitti and Diversity. Thé&eier
Planning Committee has been instrumental in maiimgiongoing communication and
coordination with th&eierappointed Court Monitor, the UT Vice PresidenEgjuity
and Diversity, and the UT Vice President of Bustnasd Finance.

Diversity Council: Co-chaired by the Executive Director of Humandreses
and Director of Equity and Diversity, the Divers@puncil was formed in 2005 as a
Chancellor’s Initiative to develop a strategic dgity plan for the University of
Tennessee, Knoxville, campus. Membership inclddeslty, staff, and students
representing the areas of academic affairs, stuaf@aits, campus special commissions
(Commission for Blacks and Commission for Womeny the Office of the Chancellor.
The committee was charged with developing a plapfraimework that would help all
campus units identify their specific diversity goahd means of working toward
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achieving such goals. Seventy-four individual plarere submitted to the Diversity
Council by units representing every aspect of thiecommunity (student affairs,
academic affairs, and support programs.) Eachwksreviewed by the Council and
compiled into an overall diversity plan for the WRoxville campus (see Appendix H).
These four committees overlap in membership. viddally and working
together, these committees address the same tiypessiions that were posed to the
elite interviewees. All groups assumed that@sger Consent Decree would be
dismissed and have worked to prepare for suchracfitiere is consensus that diversity
of the student body and workforce is a valued goalis needed if UT is to become, and
remain, an institution that prepares its studemfsiiction in a diverse future. All
recognize that progress has been made towardratatrof theGeier goals but believe
more progress is needed. There is debate as thevie not Tennessee has met the
Geierrequirement of creating a unitary public highen@ation system. However, there
is recognition that genuine efforts have been mad so. These commissions continue
to try and define and achieve a critical mass acBIstudents and employees at UT. A
letter submitted by the Commission of Blacks totieChancellor reflects the general
sentiments of the four campus organizations (AppeGJ.

Like responses received to the written questiaerend from the elite
interviews, feedback from the four campus commsttess identified the strength of
Geieras the legal protection and financial resourcashbklped the university correct the
effects of de jure segregation. Each committeesteted that financial resources as well
as legal protections are still needed. Each coteentoiced concerns that the gains made
underGeierwill decline when the Consent Decree is dismissHaere is also concern
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that, as UT moves toward complying with fBeutter standard of review, gains made in
recruiting Black students and employees, partitpfaculty and administrators, will be
minimized. This concern is sparked by the feat, s UT tries, with limited resources,
to address the needs of a broader-based, divepsggtion, less attention will be made to
the population group specifically covered under@sger mandates.

In preparation for the posieierera, UT instituted two related initiatives: the
Ready for the Worl@Quality Enhancement Plamand theDiversity Plan: Framework for
Action (Diversity Plan)Together these initiatives represent goals, dbges, and
strategies that UT will use to prepare facultyffsend students to address the various
international and intercultural issues that affeetcampus and to prepare for life in a
changing world. As stated in the UTkversity Plan: A Framework for Action
(Appendix H):

...The University aspires to be an institution thelebrates diversity by

welcoming all students, staff, and faculty as resgeand valued

participants in the University’s education missidn.furtherance of these

goals, the University welcomes people of diffenades, ethnicities,

religions, creeds, national origin, genders, seruahtations, physical

abilities, age, veteran status, and social, econyamnieducational

backgrounds. The University is particularly contedtto welcoming

groups who have been historically underrepresenisdriminated against

or excluded. The University also supports and eragges the promotion

of diversity in its curricular, programs, faculgsearch, scholarship, and

creative activities. (University of Tennessee DsigrCouncil, 2005, p. 2)
TheDiversity Planincluded six specific goals aimed at achievingdiversity objective

identified above:

. Create and sustain a welcoming, supportive andisnag campus climate;
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. Attract and retain greater numbers of individuatsrf underrepresented
populations into faculty, staff, and administratpasitions (particularly
department heads, directors, deans, and vice clhansge

. Attract, retain, and graduate increasing numbegtuafents from
historically underrepresented populations and inatgonal students;

. Develop and strengthen partnerships with diversenconities in Tennessee
and globally;

. Ensure that undergraduate curricular requiremeetsde significant
intercultural perspectives; and

. Prepare graduate students to become teachers,clesesaand professionals
in a diverse world. (University of Tennessee Diitgr€ouncil, 2005, p. 2)

These six goals parallel the goals identified m@eier Stipulation and Consent Decree.
To help ensure that these goals will become aniaggeart of the UT culture, the
Diversity Planstates that all administrators will be held ac¢able for developing,
implementing, and assessing diversity plans far tlespective units. To accomplish this
goal, the Chancellor has informed all administratbiat diversity efforts will become an
ongoing part of their annual evaluations. By thes#@oken, annual evaluations
conducted by college deans, department headstatiseand program administrators will

also include a diversity factor for their direcpogts.
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CHAPTER SIX
SUMMARY, FINDINGS, AND IMPLICATIONS FOR FUTURE ACTIONS

This dissertation is a comparative case studyepthblic policy mandated in
Grutter v. Bollingerand the public policies and procedures adminidtdreoughGeier v.
Bredesen288 F. Supp. 937 M.D. Tenn. (1968). Both caseslimd the application of
race-conscious admissions policies to professipragrams at public universities located
in the Sixth Circuit Court of Appeals. The professl program irGrutter was the Law
School at the University of MichigarGeiermandates were applied to the professional
programs of law, medicine, veterinary medicine,tdt¢ty, and pharmacy at Tennessee
public colleges and universities. Although these tases served as the focus of this
dissertation, other cases were reviewed, incluthe@rutter companion case @ratz v.
Bollingerand theGeierrelated case diinited States v. Fordic®05 U.S. 717 (1992).

In Gratz,539 U.S. 244 (2003), which also examined race-@ons admissions policies
at the University of Michigan, the admissions pekcused were found by the U.S.
Supreme Court to be unconstitutional. Teierrelated case diinited States v. Fordice
served as the Tennessee model for correcting teetebf de jure segregation.

In 2003, theGrutter case became the national standard for all collagds
universities, public and private, to follow in thee of race-conscious admissions policies
in undergraduate, graduate, or professional progirddowever, th&rutter standard
continues to be scrutinized. During the 2006-2@0ih, the U.S. Supreme Court heard
the cases dParents Involved in Community Schools v. Seatt®@district | and
Meredith v. Jefferson County Public Schodlsese cases involve the use of race-
conscious admissions policies in K-12 public scleystems located in Seattle,
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Washington, and Louisville, Kentucky. The decisionthese two cases may determine
whetherGrutter is applicable to K-12 education. Lik&eierandGrutter, Meredithwas a
Sixth Circuit Court of Appeals case.

On November 7, 2006, Michigan voters, by a mardit8% to 42%, approved
Proposition 2, an amendment to the state’s cofistitioanning the use of affirmative
action policies that would provide preferenceshmliasis of race and gender at public
universities and in governmental hiring and coningc The proposal was pushed by the
organization known as By Any Means Necessary (BAMNJ led by Ms. Jennifer
Gratz, the plaintiff inGratz v. Bollinger While administrators at the University of
Michigan realize that compliance with the law i€@&sary, they also remain committed
to diversity programs at the University of Michiga@roups opposing the constitutional
ban have already begun to gear up for eventuat batftes.

This dissertation research used the case studylrasds primary research
technique. As defined, the case study is an eagbimquiry that investigates a
contemporary phenomenon within a real-life contezpecially when the boundaries
between the phenomenon and context are not cleadgnt and multiple sources of
evidence are used. The use of affirmative actmities and practices represented the
phenomenon studied. The context was the admispiatgss in higher education, and
specifically, admissions processes used for prafeakprograms in higher education.
Additional research techniques used included:

. A written questionnaire, consisting of fifteen opamded questions, mailed

to twenty officials administerin@eiermandates at the Tennessee

professional schools (University of Memphis, Eashfiessee State
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University, University of Tennessee College of Lamjversity of
Tennessee Institute of Agriculture, and Universityrennessee Health
Science Center).

. Elite interviews conducted with eleven personsaliyanvolved withGeier
mandates and programs. Such interviews includegriheary litigant in the
Geierlawsuit, the Court-appointed Court Monitor/Spedaskistant of the
Geierlawsuit, and various administrators from the Tessee Higher
Education Commission, Tennessee Board of Regenisetsity of
Tennessee System-wide Administration, and UnivweddifTennessee,
Knoxville, campus.

. The participant-observation method, which allowad tesearcher to gather
data while serving as a member of four campus-begeuhittees located at
the University of Tennessee, Knoxville.

Grutter andGeierrepresented the two-prong uses of affirmativeoagbractices.

For the University of Michigan Law School, affirmag action practices were used as
voluntary, non-remedial means to achieve a divetisgent body. Diversity represented
a compelling governmental interest; race was omaasfy diversity factors sought. The
University of Michigan asserted that student botheiity provides educational benefits
that positively affect the total student body. d&gmts learn in an environment that
presents diversity of background, perspectives,expariences. More importantly, the
educational benefits derived in such an environrhefg prepare students to function in a

diverse society.
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Public colleges and universities in Tennessee wauet-ordered to use
affirmative action practices to remedy the effexftde jure segregation. Student body
diversity represented a compelling governmenta&irggt. However, diversity was
limited to racial diversity, and only Blacks and s were affected.

On September 21, 2006, the U.S. District Courtesigthe Final Order of
Dismissal (Order) regardin@eier. This Order Geier v. BredeserNo 5077) asserts in
part:

The Defendants have fully complied with the reguieaits of the 2001

Consent Decree, Geier v. Sundquig8 F. Supp. 2d 519 (M.D. Tenn.

2001), and any remaining vestiges of segregatior baen removed from

the Tennessee system of public higher educatiahgtextent practicable

and as required by United States v. For@@g U.S. 717 (1992). The

State is operating a unitary system of public higgdication and the

Defendants have represented to the Court thatvifiegontinue to do so
(2006, p. 1-2).

The U.S. District Court and all relevant partiesdagreed that the vestiges of
Tennessee’s previous de jure segregated publieh&gtucation system have been
removed and that Tennessee now operates a “usijatgm.” Programs and policies
legally required undeGeierfrom 1984-2006, which followed the legal standasesout

in Fordice no longer applyGeierwas dismissed with prejudice, meaning no further
action can be brought forth on the specific claathsged in th&seierlawsuit, Stipulation

of Settlement, and Consent Decree. However, ttaditly of the Order is conditional on
the implementation of the enumerated commitmeritewgan the Order. Should the State
of Tennessee renege on any commitment identifigaimvihe Order, Judge Thomas A.
Wiseman, Jr., or his successor, can entertain emtu re-open the case and seek further

relief.
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Findings

The central question posed in this dissertatios wietheiGeieradmissions
policies comply with thé&rutter standards. Information gathered through this rebea
indicates that, althougBeier mandates are closely aligned with eitter standards,
they do not meet th8rutter standards. Undégeier, race was the only type of diversity
sought, and race was limited only to Blacks andtéhi ThereforeGeier, as originally
written, is not narrowly tailored and does not pgsstrict scrutiny test.

Based on information gathered through this reseadministrators and other
persons directly involved in administerigier programs and mandates are well aware
that affirmative action policies in Tennessee haeen used to remedy the effects of de
jure segregation. They are also involved in workmgard making the transition from
the Geierpast to thésrutter present. At the University of Tennessee, Knoxyii@mpus,
for instance, campus-based committees (CommissioBlacks, Enroliment
Management Committee, Diversity Council, and@eer Planning Committee) have
filled leadership roles to ensure that gains madectGeierwill not be diminished as the
University of Tennessee moves to broaden its badwersity interests.

Participants in this dissertation research askattdiversity has become a core
value at Tennessee public colleges and universtidswill remain as such, even post-
Geier. Campus mission statements have been changetlgct that diversity is an
institutional value, and institutions are redefmime term “diversity” to include, but not
be limited to, race. Other diversity factors in@usbcio-economic status, geographic
region of residence, life experiences, work expees, sexual orientation, disability, and
intellectual thought.
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Geierfinancial resources were used to recruit for atdin racial diversity in
Tennessee professional programs. Some of thetigdagays financial resources were
used included scholarships, academic support amdhen enrichment programs, targeted
public information and recruitment campaigns, arntdrnships. There is a visible
presence of Blacks at Tennessee’s Historically @/mstitutions (HWI) as well as
Whites at Tennessee State University, the onlydistlly Black College and University
(HBCU) in the state.

Participants in this research stated that there wererent strengths and
weaknesses associated with @aer mandates. The major strengths of @eer
mandates were the financial resources and legtgiron that helped institutions recruit
and retain a diverse student body. Progress wds togvard meeting the goals set in the
Geier Stipulation of Settlement. Progress referred tih l@veloping a racially diverse
student body and changing attitudes about the \a&lhaving a diverse student body.
Participants stated that the weaknesSeierwas the inability to eliminate society’s
perceptions that race-conscious admissions progracngit unqualified or marginally
prepared students and offer benefits to minoritgeints that might not be available to
students from non-minority racial backgrounds. sTikithe national perception about
affirmative action policies and practices. Thecggtion began with the creation of
affirmative action policies in the 1960s and préssgnday. It will continue as long as
race remains both a divisive and political issuthamUnited States. Responses to the
guestionnaire indicated that all students admitienl Tennessee professional programs
must meet requirements of the institution, requesta imposed by the individual
professional program, and requirements imposethdyptofessional accreditation board
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that establishes national qualifying norms. Theceon voiced by research participants
was that institutions might try to maintain the raenof historically under-represented
students enrolled during the approv@eéier era by recruiting marginally prepared
students in the posteierera. They stated that such actions would berdetral to the
students and to the professional programs and wamddo the negative perceptions that
already exist about the use of affirmative actiohgees and programs.

Participants were uncertain that Tennessee hasdntteated a unitary higher
education system. They acknowledged that, becduSeier mandates, all Tennessee
public colleges and universities have created iallpaiverse student body and that
admissions policies and practices have been desglapassure equal access for all
gualified Tennessee residents seeking a collegeaéidun. They acknowledged that no
institution is viewed as a single-race institutislowever, participants noted that no
Tennessee public college or university achievedtimerical goals outlined in tigeier
Stipulation of Settlement. These goals were red@rezliminated when the parties
entered into th&eier Consent Decree. Even though much progress hasmage,
participants were still concerned about what wasegyeed to be the lack of a critical
mass of students reflecting racial diversity atAessee’s public colleges and
universities. Current data indicate that raciatonities, and Blacks in particular,
represent less than 15% of the total student ptipolaase at Tennessee’s HWIs.
Whites represent less than 25% of the student ptipolat the only HBCU in Tennessee.
No public college or university in Tennessee isstdered a single-race institution.

However, in Tennessee, historically White publiteges and universities have remained
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predominantly White, and Tennessee State Univetsieyonly HBCU, has remained
predominantly Black.

In accordance witksrutter, critical mass cannot be determined in percentages
specific numbers. Critical mass represents aleigitesence of persons from under-
represented groups so that all students can interdcand learn from members of such
groups. In addition, persons from under-represkgteups will not feel as if they must
serve as the only spokespersons of their respegptowgs. NeitheGeier (Consent
Decree) nofFordicedefined the existence of a unitary system witknefice to specific
numbers. Instead, both cases used the phradee‘@xtent practicable” to address this
issue. Both cases have also defined a unitargsyas the existence and application of
educational policies and practices that allow equakss to all qualified applicants; are
applied in a consistent, non-discriminatory manaed prevent the re-establishment of a
de jure segregated system. Tennessee medisttiee andGeierdefinitions of a
unitary educational system.

A problem identified by participants in this resgawas the lack of emphasis
placed on recruiting and retaining a diverse fgculuring theGeier Stipulation of
Settlement phase (1984-2000), funds and programess identified for recruiting and
retaining under-represented faculty and upper-ladatinistrators. During th@eier
Consent phase (2001-2006), recognizing the ditfiesilassociated with recruiting faculty
and administrators of color, the emphasis on réogiand retaining a diverse faculty and
administrative presence was minimized. Participaatv this as a major problem that
has negative consequences on recruiting and neggandiverse student body. From their
perspective, this lack of emphasis minimized thespmlity of having a diverse faculty
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capable of serving as role models for Black stuslevibre importantly, this de-emphasis
minimized the importance of the educational besehat could accrue to the total
student body from being exposed to faculty meminrs present different backgrounds
and perspectives on classroom issues.

Finally, participants voiced concern about the latk monitoring system that
Tennessee institutions would be required to usyatuate progress made and problems
encountered posteier. TheGeier Dismissal Order allows for and encourages each
college and university to identify its respectiveaisity goals, programs, and methods of
measuring progress. Participants, however, fedr@dorogress made undseier might
be eliminated, commitments by administrators madikappear, and practices that have
proven to be effective in recruiting and retainandiverse student body might be
abandoned without some form of mandated monitcaimdjevaluative process to hold
campuses accountable for diversity efforts.

Tennessee, like Michigan, must now demonstrateaifmarace-conscious
admissions policies and programs used to recrditretain a diverse student body
represent a compelling governmental interest. Rsliand programs that consider race as
one type of diversity factor must be narrowly tegld to withstand the strict scrutiny test.
Therefore, race-conscious policies and processess aiemnonstrate that: (1) different
types of diversity, including race, are desired;g2 applicants are considered on the
basis of an individualized, holistic assessmenteé&h applicant is given the opportunity
to identify the type of diversity he/she can bringhe institution; (4) non-minority
applicants have the opportunity to be selected mueority applicants because of the
diversity they can bring; and (5) all persons sel@d¢or admission are qualified
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according to the institution’s standards. It isaclthat Tennessee institutions are aware of
this standard and have made an effort to addresg ttequirements.

Tennessee Governor Phil Bredesen asserts thasitijweymains a compelling
governmental interest. Both the governor and3keer Final Dismissal Order have
indicated that ongoing financial support will b@yided to further the objectives of the
two Geiergoals: equal access and diversity. AdministraaiBennessee colleges and
universities have pledged to continue efforts toui a diverse student body.
Institutional mission statements, campus websaied,campus publications have been
expanded to reflect a broadened definition of divgr which includes, but is not limit to,
racial diversity. At the University of Tennesserdar the leadership of Chancellor Loren
Crabtree, two diversity initiatives are underwad§nown asReady for the Worldnd the
Diversity Plan: Framework for Action (Diversity Rlg these initiatives have established
mechanisms that help define the campus’ definibibdiversity and identify operational
programs that individual departments will use thiece their diversity goals. The
Diversity Planidentifies opportunities for faculty, staff, stude, and campus guests to
learn from and experience the many aspects ofnatienal and intercultural diversity.
According to theDiversity Plan

...The University aspires to be an institution thelebrates diversity by

welcoming all students, staff, and faculty as resgeand valued

participants in the University’s educational missidn furtherance of

these goals, the University welcomes people oédkfiit races, ethnicities,

religions, creeds, national origin, genders, seruahtation, physical

abilities, age, veteran status, and social, econyamnieducational

backgrounds. The University is particularly comedtto welcoming

groups who have been historically underrepresenisdriminated against

or excluded. The University also supports and erages the promotion

of diversity in its curricula, programs, facultysearch, scholarship, and

creative activities. (University of Tennessee DsigrCouncil, 2006, p. 2)
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The University of Tennessee has also developedesteld a holistic review
process, which allows UT Enrollment Services (@ffaf Admissions) to assess students
on common criteria, such as high school grade @iatage, high school curriculum,
scores on standardized exams, and responses ttiemwessay. The holistic review
process currently applies to undergraduate admmisskut it could have future
applications for graduate and professional prograAssalready stated, applicants to
Tennessee professional programs must meet instialtadmissions standards and must
be qualified to compete against national studennso Admissions offices, college
faculty, program committees, and program admirtistsahelp develop standards, review
applications, and monitor the progress of studadisitted to the institutional programs.
This review process helps serve as a bar to etisar@o student is insulated from
competition with other applicants.

Implicationsfor Future Actions

This research was limited in its purpose and scdip@vever, it does present
opportunities for areas of future research. Famaimse Grutter currently applies to
admissions policies and programs in private andipablleges and universities that use
race-conscious policies. Because the U.S. Sup@oune, during the 2006-2007 term,
will decide two cases that involve race-conscialmigsions policies used at the K-12
level, Grutter has the potential of being applied to elementadysecondary schools as
well. In any event, research regarding the outcoohdseredith v. Jefferson County
Public SchoolsaandParents Involved in Community Schools v. Seatt@@district |

will be important to Tennessee public schools.
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It is expected that decisions rendere@Gmitter will have a direct effect on the
types of scholarships, grants, and loans institgtiwill sponsor and provide. The
University of Tennessee has already developed swstholarship programs—
Tennessee Promise and Tennessee Pledge—to hmlivarsity efforts. The Tennessee
Promise Scholarship will be available to acaderyagigible students from a specific
group of high schools starting in fall 2007. Thiftye high schools statewide, many in
the Memphis and Nashville metropolitan areas, whegee is a large racial minority
population, have been selected for the first yé#n® Tennessee Promise Scholarship
program. These thirty-five schools represent sttglemho face barriers (e.g., financial) to
college enrollment and traditionally have not elelat the University of Tennessee. The
list of selected high schools may vary from yeaydar and may be expanded if funding
is increased. The Tennessee Pledge Scholarshiphwagan in the fall of 2005, is based
solely on financial need. Students who qualifytfee Tennessee Pledge Scholarship are
from families whose annual income falls below tB@ percent poverty level as defined
by the federal government. The University of Teseesmust establish means to monitor
the effects of these scholarship programsto ertherecompliance witlGrutter
standards and to assess their recruiting effecsgn

Colleges and universities understand that in cmleecruit and retain students
and employees, particularly those from under-represi, diverse population groups,
financial resources must be available and at cathgelevels. The percentage of state
funding for higher education has been on a downwrardi for several years, with no
indication that the trend will change in the nagufe. Institutions have been forced to
seek private funding sources as the means to m@owihey for scholarships, to support
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their academic programs, and to help with constinatosts. Research into the type of
data needed by Tennessee legislators to make iatbdacisions—political and
financial—regarding the value of higher educatiod avays to support higher education
IS a must.

Another important area of inquiry deals with theufe of HBCUSs. In light of
Grutter and because some believe that the cagelams v. Richardsomas never
clarified, the role of the traditionally single-e&IBCUs will need to be addressed. With
limited resources and academic curricula that sionestdo not compare to those offered
by Historically White Institutions (HWIs), can astiould HBCUs continue to compete
with HWIs for high caliber students from their lwgtally under-represented population
base?

This research acknowledged that the issue of dtyershigher education is a
national issue. At least two other publicly finaddlagship institutions in Texas and
Georgia wanted the U.S. Supreme Court to revievglaw filed on the issue of race-
based admissions policies. The Court chose naview such cases. Why did the U.S.
Supreme Court choose instead to l@artter andGratz but not these other cases? One
might speculate that there are several reasonthélyniversity of Michigan is a public
institution of great prominence. The institutioredswo different approaches to get to the
same goal. One approach was applied at the uratierge level, while the other
approach was used within a professional schoolhvhas implications for graduate
admissions. The University of Michigan modeled phecess used at the professional

school after the process used at Harvard and thesichly Justice Powell iBakke The
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case allowed the Court, as a unit, to address Pewvaskessment regarding the value of
diversity in higher education. This question istedurther research.

Lastly, as recently as November 7, 2006, challetgéseGrutter standard made
national news. Michigan voters, by a margin of 58%42%, voted to ban the use of
affirmative action policies and practices in puhli@versities and in governmental
contracts and hiring practices. What does thigeaigum mean to the application of
Grutter?

Grutter, currently the legal guidepost of the land regagdhre use of race in
admissions, may not remain so. Diversity, parédylracial diversity, will remain a
divisive issue in our nation. Race matters now\ailidcontinue to do so. How will
public higher education institutions deal with tlisue? The answer lies in the type and
level of commitment to diversity exhibited by theiwersity—administrators, faculty, and

students—and the general populace.
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UNITED STATES OF AMERICA,

Plaintiff-Intezrvenor,

RAYMOND RICHARDSON, JR.,
et al.,

; No. 5077
Plaintiff-Intervenors,

H. COLEMAN McGINNIS, et al., Judge Thomas A. Wiseman, Jr.

Plaintiff-Intervenors,

vs. STIPULATION OF SETTLEMENT

LAMAR ALEXANDER, et al.,

Nt P et St N et Nt Tt St o St e St Tt St S s gl

Defendants.

Plaintiffs RITA SANDERS GEIER, et al., and
Plaintiffs-Intervenors RAYMOND RICHARDSON, JR., et al., and
Plaintiff-Intervenors H, COLEMAN MCGINNIS, et al., having
sought further injunctive rellef to effectuate statewlde
desegregation of all Tennessee institutions of publié higher
education, and having conducted extensive negotiations with
all partiesdio this lawsuit in an effort to bring about a
just resolution of the fssues, without further litigation,

that will achieve a unitaryl, desegregated system of public

higher education in the State of Tennessee,

11t is the purpose of this order to achieve a unitary
desegregated system and not to achieve a merger of the
-]
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IT IS HEREBY STIPULATED by and between tha under-

gigned, and gubject to this Court's approval, as follows:

I.  INTRODUCTION

A. The primary purpose of thig Stipulation of
Settlement {8 the elimination of Tennessee's dual system of ~
higher educatlion. This purpose includes the maximization of
educational opportunities for black citizens of the State of
Tennessee and the improvement of educational opportunities
for black citizens of the State of Tennessece. fThe parties
agree that statewide access to public higher education
in the State of Tennessee by black students and the degrée
of black presence in faculty and administrative positions
Btatewide will not be decreased a8 a result of the imple-
mentation of the provisions of this Stipulation. 1t {s the

intention of the partles that the dismantling of the dual ¥

‘system 8hall be accomplished in such a way as to increase

access for black students and increase the presence of black

faculty and administrators statewlde and at the historically
white institutions,

B. Defendants commit to continue efforts to achieve
their current desegregation objectives and to revision of

those objectives as necessary after the pertinent studies

existing systems of higher education in Tennessee.

2=
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referenced hereln are completed. It is the intention of
defendants through Implementation of this Plan to achieve
desegregation of all institutions of higher education in the <4

state,

C. Each defendant agrees to include a proposed budget
for their part of any plan or program developed hereunder
and to request adequate funding for each plan er pProgram
at their respective stages of the normal budgetary process
and the Governor will make every effort within the budge- />
tary Process to secure adequate Eunding from the General
Assembly. Prior to finalization of this stipulation of
Settlement, and no later than October 1, 1984, defendants
University of Tennessee (UT) and the State Board of Regents
(SBR} shall submit to all parties an estimated total amount
necessary to implement the plans and programs to be

developed hereunder,

J D. Defendants agree to begin collecting selected data
in accordance with the reporting forms of the Office of
Civil Rights (OCR) of the United States Dgpa:tment of .
Bducation, but will continue to monitor progress by means of
established‘;eporting nmethods in order to preserve histori=
cal comparisons. The data to be utilized will be selected
by mutual agreement of all parties prior to finalization of
this Stipulation of Settlement, and no later than October 1,
1984.
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/ B. The Desegregation Monitoring COmmitﬁee will
establish a procedure for monitoring and reporting progress
to the Court on the Qesegregation of all institutions, fhe
Committee will identify problem areas and make recommen=-
'dations to the defendants concerning research and actions
that should be undertaken and new programs that should be

developed to address problem areas,

F. Progress toward desegregation at Tennessee State
University (TSU) shall be placed under the Desegregation
Monitoring Committee and shall be monitored in the same

manner as is progress In desegregation at the other institu-

tions.

G. Each Monitoring Committee report shall include a
descrfption of specific steps taken to fmplement each provi-
sion in this settlement agreement. In areas where
‘sufficient progress has not been made, the Desegregation
Monitoring Committee shall include in the monitoring commit~
tee report further steps to be taken by the boards to assure

progress in this area.

| H. Each Desegregation Monitoring Committee report
Bhall include a listing of each presidedtlal/chancellor,
vice presidential/vice chancellor and dean poslition filled
during the reporting period at each university, with the
number and race of applicants for each position and the race

of the person selected.
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~ 1. All plans to be developed -pursuant to this
Stipulation of Settlement shall run for a period of tive
years and shall contain benchmark objectlves to be achieveq

e )

by the end of each year.

IT. STUDENT DESEGREGATION

p A. Interim objectives and methodologiés'for setting
long range objectives shall insure the achievement of non-

racially identifiable institutions of higher education in

Tennessee.

B. Defendénts agree that as soon as necessary data are
av#ilable, and no later than one (1) }eat from the date of
this Stipulation of Settlement, a study will be conducted to
ascertain whether there 1s a statewide disparity in college-
going rates among black and white h}gh school graduaggl in
Tenness;;;1aﬁd long-range and ﬁnterlm deseg:egatioﬁ objec-
tives will be modified if necessary in an éffort to elimi-
nate any statewide disparity. Saiq study shéll be completed

no more than 180 days from the date the necessary data are

avallable.

-

.JF C. Defendants will conduct a study within 180 days to
ascertajin whether there is a statewide disparity by race in
the ratio of graduates of public institutions in Tennessee

who enter graduate or professional programs in public insti-
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tutions Iin Tennessee, and long-range and interin desegrega-
tion objectives will be modifled {f necessary in an effort

to elimlnate any statewlde dlsparity.

D. SBR shall lmmediately establish a 1993 interiﬁ
objective for Tennessee State University (TSU) of 50% whita
undergraduate full-time equlvalent enrollment. The parties
agree that the ultimate long range objectives for the racial
composition of the students at TSU will be set on the same

basls as the objectives are set at all other institutions in

the State.

E. SBR commiFs to retain such admission policies at
its 2-year institutions for the foreseeable future and for
at least flve years as will insure educational access to any
high‘school graduate.

.. %3
...... ’

F. Defendants wili;pfoﬁlde within 90 days a statewide
survey of admissions and retention requirements for 4-year
public institutions., 1If either governing board should take
any steps In the next five years to increase admissions
and/or retention requirements and to establish minimum

requiremente statewide, the Board will:

1. Conduct a desegregation impact analysis prior
to the implementation of the new requirements,
to ascertain whether these new reguirements

will have an adverse impact on black
students;y

2. Authorize Institutions to enroll a percentage
of new entering classes under alternative

s
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admissions standards, saild percentage to be
determined periodically by the appropriate
governing board and to be consistent with the
objectives of this Stipulation of Settlement,
The rate of alternatlive admissions at TSU
shall in no event be increased beyond the rate
for the 1984-85 academic year;

3. Provide for the phasing {n of these new
requirements;

4. Provide developmental education programs con-
sistent with any master plan as provided in
T.C.A. §49-7-202(c) (1) as approved by the
governing board(s) available to students
throughout the state to promote retention of
those students entering under alternative
admissions standards. The funding and stan-
dards for these programs will be developed as
needed, in accordance with the implementation

of parts 1 through 3 of this paragraph II (FP);
and

e Each Institution, through its respective
governing board, will advise the Desegregation
Monitoring Committee of the expected Impact of
increased admission and/or retention standards
and will report on its desegregation objec-
tives in light of the new standards, and also
will report on alternative means of achieving
its desegregation objectives.

.]6. SBR agrees that the admission standards at TS5U
will be ralsed over a period of 5 years. The
adnission standards shall include a minimum
GPA and minimum ACT neither of which shall be
lower than those established for MTSU. TSU
minimum GPA ghall increase to no less than a
2.25 over the next five years. _

G. The defendants shall conduct a study within 120
days to determine the feasibility of a2 plan whereby
:\->othex:--racé(?z students shall be accorded tuition discounts,

loans, scholarships and/or other incentlves for purposes of

4

Y 2%0ther-race or minority students® and "other-race or
minority faculty® refer to white persons with respect to
predominantly black institutions and black persons with
respect to predominantly uhitg institutions.
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desegregation. These incentives will also be studied for
the purpose of encouraging the retention of other-race stu-
dents. The plan shall be Implemented by the fall semester
~of 1985 if and to the extent feasible.

, H. Within 180 days defendants will identify graduate
programs where blacks are underrepresented; defendants will
develop a scholarship program for Tennessée residents to
achieve graduate desegregatlon objectives and defendants
will request adequate funding for thils program pursuant to
paragraph I (C) hereinabove; and universities will submit

projectlions for increasing the number of blacks appointed as

teaching and research assistants.

I. ¥No public institution of higher education in
Tennessee shall actively engage in racial discrimination or

practices which dlscourage enrollment or involvement of

other-race persons.

J. UT and SBR shall conduct a study of each of their
respective institutions to determine whether any public
1nsti£ution of higher education in Tennessee projects an
image as being raclally identifiable. UT and SBR each shall
appoint members of a bi-racial committee to conduct this
study. Each committee ghall consult with a broad spectrum
of resldents in the service area, as well as the faculty,

students and administration of each Institution and shall
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teport its findings and recommendations to the appropriate
governing board within 120 days. GSBR and UT Boards shall

Implement changes necessary to create ln each Institution

the lmage of an institutlion that serves the cltizens of

Tennessee on a non-raclal basis.

/ ®. Defendants will review various postsecondary de-
velopnental education programs and develop within one year a
plan designed to address the retention, performance and

progression of students at all public institutions.

/1. SBR and UT wil1l within 180 days review their finan-
cial aid programs to identify any inequities in the awarding
of publiic or private financlal aid and, if inequitles are
{dentified, implement appropriate measures to eliminate such
dispArities. The award of merit scholarships shall be

reviewed to determine If they are made on any basis other

than merit.

/ M. SBR and UT will monitor, develop and/or coordinate
a statewide other~-race recruiting program, utilizing bi~
racial recrulting teams, for the institutions within the
respective systems. This program shall be fully operational
within 180 days from the date of this Stipulation of
Settlement, and shall contaln the following elements:

1. Each predominantly white Institution shall
utilize a black and each predominantly black
fnstitution shall utilize a white for
recruiting other-race students. By fall
semester, 1985, 50% as an objective of the
recruiters used by TSU shall be white.

.
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To asslist the institutions in ldentifying
prospective other-race students, defendanta
shall obtain from the Educational Testing
Service and the American College Testling
Program, and provlde to each institution each
fall, a list of all Tennessee students (by
race) still enrolled in high school who took

the SAT or ACT and agreed to have their names
released,

Each Institution shall send recruitment

literature to each high school in its service
area and encourage the high school to dissemi-
nate the same to all students, with particular

emphasis glven to reaching other-race
students.

Defendants shall develop and provide to the
predominantly white institutions which have
graduate and professional programs a list of
all black students expected to graduate during
that schocl year from public and private
undergraduate institutions in Tennessee, and
who agree to have thelr names and thelr educa-
tional records released. The list shall pro-
vide the following Information: name of each
student, the student's major field, grade
point average, and other relevant information.
Each predominantly white institution shall
actively seek applications from qualified stu-
dents whose names appear on the list.

Defendants shall obtaln and provide to all
predominantly white institutions a 1list of al}
black students enrolled in Tennessee institu-
tions of public higher education who take the
Graduate Record Examination (GRE} and who
agree to have thelr names released. Each pre-
dominantly white institution shall solicit
applications from among all qualified students
whose names appear on the list.

Tennessee'sg gtate-gupported law schools ghall
obtain through the SBR and UT Governing Boards
a list of black students enrolled in
TennessSee's public and private four-year
institutions who have taken the Law School
Admiesion Test {(LSAT) and agree to have their
names released, A comparable list of black
students who have taken the Medical College
Adnission Test (MCAT) and the Dental Admission
Test {DAT) shall be supplied to Tennessee's

<Y
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state-supported medical and dental schools.
The professiconal schools shall actively seek
applications from among qualified black stu-
dents who take the above-named examinations

and whose names appear on the appropriate
list.

CE} Defendants will coordinate the development of a
cooperative program to increase the number of black students
who enroll in and graduate from professional programs.

Every spring beginning in 1985 and for five years, 75 black
sophomore students who are Tennessee residents enrolled in
Tennessee public institutions will be selected by committees
representing the faculties of all state-supported pro-
fessional schools and all other public universities in the
state for pre-enrollment in the state's schools of law,
veterinary medicine, dentistry, pharmacy and medicine.

There shall be representation by black faculty members on
these committéés, to the exteﬁt‘;Qailable. The proﬁeséiéhal
schools will counsel these students, assist in planning
their pre-professional curricula, provide summer progréms at
the end of their junior and éenior years and agree to their
"admission as flirst year professional students {f they suc-
cessfully complete thelr undergraduate work and meet minimum
admissions standards. Defendants will consult with other
states that have developed similar programs [e.q., Kentucky]
and complete development of the program described in this
paragraph II, (N), including a proposed budget and projected

source of funds, within 180 days.
_11_
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IITI. EMPLOYMENT

A. Defendants will revliew varlous approaches,
including effectlve programs in other states, to increase
the number of qualified black applicants for employment i{n
public institutions of higher education in Tennessce.
Defendants will inmplement the program(s) determined to be
feasible and effective to increase the number of qualified
black applicants. Defendants will actively recrult in the
relevant labor market to increase the black presence, espe-
clally {n disciplines where blacks are underrepresented, at

the predominantly white {nstitutlons,

B. Within 180 days, SBR and UT shall develop a plan,
including financial and other incentives, to attract white
faculﬁy and administrators to TSU and black faculty and
taéﬁlnistrators to predominantly white institutions. The
| plan shall be widely publicized at all Institutions. The
plan shall address credit for prior service and cther bene-
fits of any person eligible for participation in the plan,

including transferring faculty menbers to the extent allowed

by law,

i

P —

'C. Defendants will within 120 days f{dentify discipli-
nes where blacks are underrepresented and where the national
Svailability pool is small, and request adequate funding

through the budgetary process pursuant to §I {(C) above to
=)o
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develop a "grow-your-own program,® utilizing the public and
private universities {n Tennessee, to increase the pool of
quallfied black candidates for employment as faculty and

administrators in the public unlversities,

D. SBR and UT will within 120 days request adequate
funding through the budgetary process pursuant to §I (C)
above to institute a staff development progrém, to enable
black staff members to obtain advanced degrees and become
eligible for positions of higher salary and higher rank

within all institutions of higher education in the State of

Tennessee,

E. Defendants will develop a plan for a Black Faculty
Development Program, including a proposed budget therefor,
withiﬁ 120 days. The program will be designed to increase
the hdmﬁér'bf black faculty with doctoral degrees at all

public institutions of higher education,

FP. SBR shall immediately establish as a five year
interim objective for the desegregation of TSU's faculty ang
administration at least 50% white faculty and at least 50%
white upper level administrators (president, vice-
presidents, deans, department chairs). All other instituy-
tions shall increase thelir efforts to attract and employ
other-race faculty and administrators and accomplish their

objectives for other-race employment by utilizing the provi-

=1
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sions hereln. After a period of five years, the defendants
shall assess progress made under this plan and set further
interim and/or long-range objectives for each institution as

may be required to achieve a non~raclally i{dentiflable

system of higher education,

V/C. Progress In affirmative action will be a factor in
the review of department heads, deans and vice
presidents/vice chancellors by institutional pPreslidents and
chancellors and in the review of presidents and chancellors

by the chief executive officer of each system.

/ H. The SBR and UT must approve or disapprove, prior to
any offer being extended, the recommended choice of the
administration at each of its universities for the positions
'of_vice president/vice chancellor, dean and department
chalr, begihﬁiﬁééiaaédiately upon execution of this
aéreement. This review will take into account the following

factors:

1. The credentials and quallfications of the
applicant.

2. Affirmative action3 responsibilities of the
institution in the system of the Board, and
the degree of achievement of institutional
desegregation objectives.

3. The degree of commitment to affirmative action
on the part of the applicant.

IV. HIGHER EDUCATION TN MIDDLE TENNESSEE

3*Affirmative action" refers to efforts to increase
employment of black staff andlﬁaculty or enrollment of black
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A. SBR and the Tennessce Higher Education Commission
(THEC) agree to develop within 180 days a comprehensive plan
for the enhancement of Tennessce State Unlverslity (Tsu),
with the unigue speclalized regional and statewide misslons,

land to implement TSU's mission as the reglonal urban univer-
sity for Middle Tennessee. Sufficlent funding through the
normal budgetary process will be projected in order to

achieve success of the provisions of the plan.

B. To the extent that the Increase in admission stan-
dards at TSU is expected to increase the quality of the stu-
dent body hbut have an adverse budgetary impact as a
consequence of total enrollment declfne, THEC will follow
{ts existing policy of negotiating a wider enrollment range

for TSU so ac to minimize this budgetary impact.

C. Within 120 days'Séﬁgéill conmplete a physical fa-
cilities study for TSU that will include: a) a report of a
comparative study between TSU and selected reglional, pre-
dominantly white institutions throughout the State which are
conparable, to identify deficlencies In TSU's physical plant
and total campus environment; b) an assessment of the cost
of bringing all TSU facilities up to standards for safety,

health, environmental protection, and access to the

students at historically white institutions and enrollment
of white students and employment of white staff and faculty
at historically black lnstltu&éons.
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handicapped; ¢} recommendations for changes or alterations

necessary to support TSU'e new mlssion.

Within 60 days of completion of the study, SBR will
complete a plan to Implement necessary renovations, modifi-
cations, and new construction at TSU iIn accordance wlth the

study, such implementation to be completed within five

years.

D. SBR will include In the TSU physical facllities
plan the total cost of implementation and the proposed
source of funds (state appropriations, bond issues, federal
sources, etc.). 8BR commits to assuring facilities at TSU
that are comparable to those at comparable predominantly

white institutions and adequate for TS5B's enhanced mission.

B. SBR will within 120 days cgggﬁ??;Prgsidents and

- genlor aéademic officera at Austin Pé;;'éféte Oniversity,
Middle Tennessee State University and TSU to a) discuss
whether program duplication, especlially at the post-
baccaulaureate levels, is a barrier to the Implementation of
the state's commitment to enhance TSU and b) develop a plan
for the realignment of certaln specified programs {n order
to support TSU's enbanced mission., E.g., post-baccalaureate
programs in education will be reviewed and, if necessary,

realigned to create a master's degree in urban education at

TS50,

=Yg
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P. During the next five years, the SBR will accord
TSU first priority for all new graduate program proposals in
the Middle Tennessee reglon. No doctoral programs will be
proposed or approved for Middle Tennessee State University
.or Austin Peay State Unlversity during the five-year period.
In addition, there will be no net increase of new master's
level degree programs at either Middle Tennessee State

University or Austln Peay State University during the five-

vear psriod.

G. SBR will develop at TSU within 120 days, with
appropriate services of experts, needed and effective new
programs to be offered at TSU. These proposed programs will
be submitted to THEC for review and THEC approval will be
obtained prior to implementation of the programs. In exer-

clsing its responsibilities of review and approval, the THEC
~ IR E

will glve special conslideration to programs consistent with

the aims of this plan.

H. SBR will within 180 days develop at TSU an
Institpte of Government, funded through the normal budgetary
process, offering a degree program and courses for credit in
public admi;istratlon to train qualified administrators ag
needed for senlor and middle level positions in state,
county and local government and to conduct research. SBR

will provide consultants to TS50 to assist in the

=17
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development of this new program and to recommend how
TSU's current program In public administration could be

strengthened and the kinds of new programs that should be

offered.

I. SBR will request adeguate funding pursuant to
Paragraph I (C) hereinabove to match any existing or future
scholarship programs designed to increase white student
enrollment at TSU with an identical scholarship program

designed to increase black enrollment at Middle Tennessee

State University.

J. The Board of Regents shall formulate a plan for the
implementation of an educational "consortium® hetween MTSU
and TSU which will require the Institutions to establish a
common university calendar, publish and disseminate a doint
listing of all courses offered at each institution and
design registration procedures whereby students at one
institution may attend classes at the other for up to 30

hcurs of credit.

K. The SBR shall within 180 days initiate a study of
all facets Of administrative functions at all caﬁpuses of
TSO. Faculty and students frem both campuses of the ifnsti-
tution will actively participate in this study. Specific
recommendations for personnel and other changes necessary to
improve the administrative function of all campuses of the

university shall be made and implemented by the SBR.

-18-
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V. Coples of all plans and proposals required to be for-
mulated pursuant to this stipulation shall be submitted to
counsel for all parties prior to implementation. Coples of
all budget requests for plans or proposals developed pur-
suant to this Stipulation of Settlement shall be submltteqd

to counsel for all parties to the lawsuit by the THEC upon
receipt from UT and SBR,

~VI. Each institution in the SBR and UT system shall

annually make a substantial number of recruiting visits to

other-race high schools.

VII. The governing boards or the institutions under

their jurisdiction will conduct a desegregation impact ana-
lysis prior to implementing any proposals for the creation
of neﬁ institutions or initiating changes in the mission of
exlsting 1nst1tutighs. Defendants commit to implenenting no
such changes which would be inconsistent with provisions of
this Stipulation of Settlement or which would adversely

affect desegregation of higher education in Tennessee,

VIII. Defendants agree that no institution will be iden-

. tified as a one-race institution or a predominantly one-
race {nstitution in any cofficial university publication or
in any public statement made in an official capacity by any
administrator of that institution. Each institution mission

statement shall refer to its mission as an institution com=-

-
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mitted teo education of a non-racl{ally {dentifiable student

body.

IX. This Stipulation of Settlement shall not prevent any
plalntiff or plaintiffs-intervenors from sceking further
relief if funding requested through the normal budgetary
process is not provided by the legislature to implement itg

provisions or is otherwise not provided.

X. If plaintiffs or any of the plaintiffs-intervenors to
this lawsuit belleve that any defendant or any agent or
employee of a defendant is not acting in good faith to
implement the provisions of this Stipulation of Settlement,
their counsel shall initially bring the matter to the atten-
tion of defendants' counsel {n writing, with service upon

counsel for all other parties, identifying the specific act

~ or acts alleged to be 1nconslstent with the objectives of

this Stipulation of Settlement. The parties will make every
effort to resolve such disputes informally without bringing
the matter before the Court. BHowever, {f efforts at {nfor-
mal resolution of disputes are unsuccessful,. any of the
plaintiffs or plaintiffs-intervenors.to this lawsuit may
file a motion with the Court for further injunctive relief

to enforce compliance with this Stipulation of Settlement,.

Upon the f£iling of a motion by any party the Court
shall hear arquments from counsel for all parties. The

Court shall set the motion(s) for hearing within 60 days.

-20-
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XI. The objectives provided for in this Decree are not to

be construed as guotas,

XII. Defendants do not admit that failure to achieve any
objective in itself constitutes noncompliance with this

Decree,

XIII, Defendants by agreeing to thls Stipulation do not
admit that they are presently in violation of any constitu-

tional or statutory provision.

Dated: Nashville, Tennessee
August : 1984

oo M@%ﬂy&”w
GEORGE E. BARRETT

217 Second Avenue NHorth
Nashville, Tennessee 37201
Attorney for Plaintiffs

LeVERN M. YOUNGER

NATHANIEL DQUGLAS

Civil Rights Division

bepartment of Justice

Washingtcn, D.C. 20530

Attorneys for Plaintiff-Intervenors
United States of America

LETA ARTHOR
JEHN NORRIS

th Floorx
Third National Bank Building
Nashville, Tennessee 37219
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RICHARD H. DIHKINS
203 Second Avenue North
Hashville, Tennessee 37201

.z%i{mﬁ%/mp

JULIUS CHAMBERS

JOEL BERGER

THEODORE M. SHAW

9% Hudson Street

l6th Floor

New York, New York 10013

Attorneys for Plaintiff~Intervenors
Raymond Richardsen, Jr., et al,

W. J. HICHAEL CODY f‘
torney General and Reporter
450 James Robertson Parkway

Nashville, Tennessee 37218-5025
(615) 741-6440

50 ORDERED: Vs

Dal-o

THOMAS A. WISEMAN, JR.
United States District J

-
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1989

DESEGREGATION PROGRESS REPORT

Prepared by

THE TENNESSEE HIGHER EDUCATION COMMISSION
THE UNIVERSITY OF TENNESSEE

THE TENNESSEE BOARD OF REGENTS

for the

DESEGREGATION MONTTORING COMMITTEE

AYRIL 4, 1990
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TENNESSEE BOARD OF REGENTS
STATEMENT OF REVISED
INSTITUTION MISSION STATEMENTS

In accordance with the five-year planning calendar, TBR institutions revised their
Statements of Mission and submitted them for TBR staff review in November 1989. They
thoroughly reviewed each statement to ensure, among other things, that it complied with
the letter and the spirit of Sections VIL and VIIL of the Stipulation of Settlement Geier
¥. McWherter. Whenever necessary, changes were recommended to the institutions and
affected prior to their submission to the Board. Specifically, the staff reviewed the
propased statements to ensure that;

(1) "po institution {was] identified as a one-race institution or a predominantly
one-race institution...;" and

(2) the proposed mission would not raise the institution’s admission, retention or
graduation standards in such a way as to limit access to or

progression in any of its degree programs.

Based on this review, the Chancellor recommended and the Tennessee Board of
Regents approved the institutional Statements of Mission as proposed by the institations
at the December 1989 meeting of the Board.

Fl
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THE UNIVERSITY OF TENNESSEE
REVISED INSTITUTIONAL MISSION STATEMENTS
;i.

University of Tennessee campuses, the UT Institute of Agriculture,
the Institute for Public Service, and the UT Space Institute have
developed revised Mission Statements. These Statements have been
reviewed by the governing board staff, and will be presented to the UT
Board of Trustees. The UT staff has reviewed the documents to ensure
that no unit was identified as one-race or as predominantly one-race;
also, to ensure that no Mission-related changes (in admission, retention,
or graduation standards) will have an adverse effect on students.

Additionally, each Mission Statement includes an explicit commitment
which underlies everything that the unit does:

As it pursues all activities in support of its mission, the
University [and its specific operating units} is committed
to Affirmative Action and other programs which contribute
to cultural and ethical diversity. . .

F2
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' Py,
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

~ RITA SANDERS GEIER, et al.,
Plaintiffs,

UNITED STATES OF AMERICA,
Plaintiff-Intervenor,

RAYMOND A. RICHARDSON, JR.,

)

)

)

)

)

)

)

;

etal, 3 CIVIL ACTION N& 5077
)
Plaintiff-Intervenors, ) (Judge Wiseman)
H. COLEMAN McGINNIS, et al, )
' )
Plaintiff-Intervenors, )

)

Y. )
)

DON SUNDQUIST, et al. )
)
);

Defendants.

CONSENT DECREE
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[N THE UNITED STATES DISTRICT COURT ,
¢  FORTHE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
RITA SANDERS GEIER, et al.,
Plaintiffs,
UNITED STATES OF AMERICA,

Plaintiff-Intervenor,

RAYMOND A. RICHARDSON, JR.,

)
)
)
)
)
)
)
%
etal, ) CIVIL ACTION N#: 5077
) .
Plaintiff-Intervenors, ) (Judge Wiseman)
)
H. COLEMAN McGINNIS, et al, )
)
Plaintiff-Intervenors, )
)
V. )
)
DON SUNDQUIST, et al. )
)
)

Defendants.

CONSENT DECREE
IT IS HEREBY AGREED TO by and among the undersigned, and subject to this Court’s

approval, that the State of Tennessee Defendants (the “State””) shall implement in good
faith the provisions of this Consent Decree:
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A. INTRODUCTION 1

A. Through extended negotiations spanning almost a year and with the help of a
mediator, the parties have reached accord on and have memorialized a process i
that will lead to the elimination of the vestiges of Tennessee’s prior de jure
system of public higher education (hereinafter the “Agreement”). This
Agreement requires that the Defendants take specific steps. It also sets forth
procedures for further planning, assessment, and additional actions by the -
Defendants. This Agreement when fully implemented will create a system of
public higher education that preserves and enhances access and educational
opportunity for black and white students in Tennessee’s public colleges and
universities.

B. In dismantling the vestiges of the former dual system, it is the parties’ intention
to create an educational system that enhances the increased enrollment of
African American students at the predominantly white institutions and that
likewise enthances the enrollment of white students at the State’s predominantly
black institution. To achieve this goal, the parties are committed to maintaining
educational institutions that are committed to desegregation and to reaching out
to all residents of this State regardless of race. It is also the intention of the
parties that employment and promotion decisions within the State’s system of
higher education be made in an environment unfettered by the discriminatory
practices of the old dual system. The goal is to increase the presence of other-
race faculty, staff, and administrators on the campuses of the State’s colleges
and universities.

C. The objective of this Agreement isto “eradicate policies and practices traceable
to [the State’s] prior de jure system [of public higher education] that continue
to foster segregation.” United States v. Fordice, 505 U.S. 717, 728 (1992). The
parties are committed to reaching this objective in a timely and non-
discriminatory manner and agree that with the implementation of all the
provisions of this Agreement, the desegregation of all public institutions of
higher education in Tennessee will be attained, and the vestiges of segregation
eliminated.

D. The parties and their counsel further agree that the timely implementation of
this Agreement will require all parties to act in a prompt and cooperative
manner throughout the life of the Agresment. Accordingly, all parties and their

counsel agree they shall (1) actin good faith, (2) seek to minimize expenses
and costs whenever possible, (3) not withhold consent unreasonably, (4)

Geier, et al. v. Sundguist, et al. Page 6 of 54
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conduct reviews and consultations promptly, and (5) exhaust all reasonab_}% ;
options before seeking intervention from the Court. '

E. If the Tennessee General Assembly does not appropriate sufficient funds to
comply with the fiscal terms of this Agreement, then this Agreement shall be
considered no longer binding on the Plaintiffs and Plaintiff-Intervenors.

F. This Agreement is divided into three primary areas: (1) issues related to higher
education in Middle Tennessee; (2), statewide issues affecting student
enrollment, faculty and staff hiring, and promotion decisions; and (3) a plan for
monitoring and assessing the effectiveness of this Agreement.'

B. MIDDLE TENNESSEE

L Tennessee State University

A. Establishment of the TSU Coordinating Comunjtice

1. The TSU President shall appoint a racially diverse committee (the “TSU
Committee” or “Committec”) composed of faculty, administrators,
students (traditional and nontraditional), and Davidson County business
leaders. In addition, the Chancellor of the TBR and the Executive
Director of THEC shall each appoint one representative to the TSU
Committee so that enhancement issues and budgetary concems
embodied in this Agreement can be assessed from the broadest possible
perspectives. The Committee shall report directly to the President.

! The following acronyms arc used thronghout this Agreement: “APSU”--Austin
Peay State University; “DA”-Doctorate of Arts; “DMC”Desegregation Monitoring
Committee; “ETSU"-East Tennessec State University; “MTSU-Middle Tennessee State
University; “NSL”—Nashville School of Law; “SREB” Southern Regional Educational
Board; “TBR"-Tennessee Board of Regents; “THEC"— Tennessee Higher Education
Commission; “TSU"-Tennessee State University; “YTU-Tennessee Technological
University; “UM”—University of Memphis; “UTC”University of Tennessee
Chattanooga; “UTK"-University of Tenncssee Knoxville; «UTM”-University of
Tennessee Martin; «T"~University of Tennessee; «UTIA”—University of Tennessee
Institute of Agriculture.

Geier, et al. v. Sundquist, ef al. _ Page 7 of 54
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2. The Committee shall be responsible for coordinating and implementing
the various obligations imposed on TSU under the terms of this '
Agreement and will have authority to call upon the various academic
and administrative units within the University as needed. With the d
approval of the President, the TSU Committee can operate through
subcommittees or task forces as may be necessary. The specific duties

of the Committee are defined in the various sections of this Agreement.
B. Administrative Enhancements

1. Tennessee State University shall undertake to enhance the effectiveness
and outreach of its Admissions Office, Financial Aid Office, and
Registrar’s Office. To achieve this objective, the University shall take
the following steps: '

a. Within forty-five (45) days afier the appointment of the Monitor, the
Monitor and the TSU President shall jointly sclect a nationally-
recognized consulting firm that shall conduct a study of the
University’s admissions, financial aid, and registrar services. The
purpose of the study is to assess these functions, to identify any
policies or practices that may impede attainment of the Agreement’s
goals, and to recommend any administrative and structural changes
in those offices and the programs they administer that will enhance
the administrative efficiency and accessibility of TSU. The
consulting firm should also study how to incorporate the
administrative functions of the main campus with those to be
established at the Williams Campus under this Agreement, and
provide suggestions to the parties on how to assess the effectiveness
of the changes to be implemented. The report and recommendation
must include a proposed budget for any recommended changes or
enhancements, as well as a timetable for implementation and a plan
for post-implementation evaluation.

1. In preparing the report, the consulting firm should interview
students, faculty, staff, administrators, and where appropriate,
TBR officials. In conducting its study, the consulting firm must
secure the views of traditional and nontraditional® students, of

2 Agused throughout this Agreement, the term “nontraditional students” means
(continued...)
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black and white students as well as a cross-section of the fa.’:yllty.
The consulting firm should also seek out individuals who applied,
were admitted, but chose not to attend the University and
individuals who had requested information about the University, ~
or sought an application but chose not to apply.

2. The purpose of this study and any subsequent proposals is to
assist the University in positioning itself to achieve its
educational mission as a major state-supported urban and
comprehensive university in part by creating an administrative
and admissions process that is responsive to the needs of current
students and applicants secking admission to the University.

b. The consulting firm shall deliver its report and recommendations to
the President of TSU for his review and assessment. The President’s
assessment of the consulting firm’s report and recommendations,
together with the firm’s report, shall be sent to the Monitor and to the
parties of record. The study shall be completed and the report of the
consulting firm delivered to the Monitor and the parties within nine
(9) months of the consulting firm’s appointment. Upon receipt of the
study, the parties shall have thirty (30) days to comment on the
proposal to the Monitor.

1. After consulting with the Private Plaintiffs, Plaintiff Intervenors,
the University, and the TBR, the Monitor shall recommend those
changes that in his or her judgment are educationally sound and
practicable and appropriate in light of the obligations and
objectives contained in this Agreement. The goal of the Monitor
shall be to secure the parties’ agreement on the steps fo be taken
and a timetable for implementation. If parties agree on a coutse
of action and timetable, then the Monitor shall file with the Court
the terms of that agreement and the State shall cairy out the
agreement.

?(...continued) _
working adults generally over the age of 25. The terms “other-race” or “minority
students” and “other-race or minority faculty” refer to white persons at TSU and black
persons at the predominantly white institutions. '
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Geler, et al. v. Sundguist, et al,

1. The University, subject to the funding

2. If the parties are unable to agree, then the Monitor in his orer
discretion can call upon nationally-recognized educational

experts to review the issues and offer an opinion. Thereafter, the
parties with the help of the Monitor, will again consider a course

of implementation. If they are unsuccessful, then the Monitor
shall so inform the Court and shall file his or her
recommendation with the Court.

C. Recruitment of Other-Race and Nontraditional Students

1. The President of TSU in consultation with the TSU Committee and
Dean of Admissions and Records shall develop and implement a
plan to recruit other-race and nontraditional students to TSU. The
plan should include, as appropriate, using existing recruiting
programs, including pre-university programs. The TSU Dean of
Admissions and Records shall be provided with at least two

recruiters, support staff, and the resources necessary to recruit other-
race students to TSU. A focus of the plan must be on the recruitment
of nontraditional students. As part of the plan, consideration shall be

given to establishing programs that are specifically designed to

introduce, or reintroduce, nontraditional age students to coliege. At

least one of the recruiters’ primary focus must be on nontraditional
students planning to attend the Williams Campus.

a. Prior to implementation, the TSU President or the Dean of
Admissions and Records on behalf of the president shall submit the
recruiting plan to the parties and to the Monitor for review. Any

arty who wishes to comment on the recruiting plan must do so
within thirty (30) days. Thereafter the Monitor shall determine
whether the plan should be implemented as submitted or whether it

should be modified. Any proposed modification shall be submitted to

the parties for review and comment.

D._Institutional Public Relations

shall undertake a two-year intensive public relations campaign in the

Nashville/Davidson County metropolitan area. The essential purpose of

the campaign is to increase awareness about the University and its
educational opportunities throughout the metropolitan population and
particularly among that segment of the population that has not

available in Paragraph (c) below,

Page 10 of 54 -
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traditionally been aware of the opportunities available at TSU. The",,,
campaign shall emphasize the programmatic offerings for working adult
students at the Williams Campus and available financial aid programs.
The campaign must convey the image of TSU as a racially diverse
institution dedicated to educational excellence and service to all
segments of Middle Tennessee’s population and its commitment {0
welcoming other-race students. The campaign shall begin once
academic courses are available in significant number at nontraditional
times and on weekends, and will feature prominently the University’s
commitment to diversity and to the education of nontraditional students.

a. The TSU Committee shall coordinate and plan the advertising
program. The Committee shall seek the assistance of professionals
with expertise in advertising and public relations within the
Nashvilie metropolitan area and shall submit an advertising plan to
the parties and Monitor in advance of initiating the campaign. The -
plan shall include the specifics of the campaign including
identification of any private companies proposed to conduct or assist
in the campaign, a time line for implementation of the plan, and a
budget. The plan should be submitted to the parties and the Monitor
at the same time the report on the enhancement of the Williams
Campus is submitted.

b. The parties then shall have thirty (30) days to send their comments to
the Monitor. Upon consideration of the plan and the comments of
the parties, the Monitor shall approve the plan or propose
modifications. Any proposed modifications shall be resubmitted to
the parties for consideration.

¢. The public relations campaign shall be funded jointly by the State
and the University with the State responsible for 65% of the cost of
the campaign. The State’s total obligation for the campaign will
depend on the amount con ibuted to the campaign by the University.
The State’s financial contribution to the campaign shall not exceed
$400,000 over the two-year campaign period. The University’s
commitment to the campaign may include securing in- kind
contributions such as the gratis services of a public relations firm,
printing firm, production firm, etc. The University shall continue to
advertise in Middle Tennessee even after this jointly funded

campaign is concluded.
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1. TSU and TBR officials shall certify the amount of institutiohal
funding or in-kind contributions. The State shall use existing
procedures, or design a procedure, for verification of the
amounts.

E._Establishment of a College of Public Service and Urban Affairs
and Program BExclusivity

1. IfTSU can meet the ordinary procedures and policies of the TBR and
THEC regarding the creation of a new College of Public Service and
Urban Affairs, then TSU may establish such a college provided,
however, that it should delay petitioning the TBR until after the
enhancements at the Williams Campus are planned and underway.

a. The purpose of such a college would be to consolidate existing
programs and academic departments within a coherent
administrative structure augmented from time to time by new
programs where the requisite demonstration of need can be
established and the requirement of start-up resources met by the
University.

b. The University shall be responsible through its own resources for the
start-up costs associated with the establishing of a College of Public
Service and Urban Affairs. The college shall be organized in a
manner consistent with other existing colleges at the University.

2. TSU shall maintain its current exclusivity in Middle Tennessee for all
current academic programs in which it now enjoys exclusivity unless
there is a demonstrated need for duplication and such duplication will
not adversely affect the desegregation of TSU.

F. The Endowment for Educational Excellence

1. The parties agree to the creation of a State and University partnezship to
establish the TSU Endowment for Educational Excellence (“Endowment”).

a. The State shall contribute one million dollars annually for ten years to
the TSU Endowment. For the first ten years of the Endowment, the
State shall also match, dollar for dollar, any privately raised gifts by the
University up to an additional $10 million. The State, however, shall

Geier, et al. v. Sundguist, et al, Page 12 of 54

176



never be required to pay more than $1.5 million in matching funds in
any given year. If private donations to the Endowment exceed $1.5 e
million in any given year, the excess shall be carried forward to the next
year and applied toward the match for that year. If private donations are i
less than one million in any given year, the State will match the amount
actually raised. Atthe end of the ten year period, and assuming the
University can secure the fall match, the TSU Endowment will have a
corpus in excess of 530 million. :

b. Atleast25% of the annual income from the Endowment must be
reinvested in the Endowment’s corpus.

c. The Endowment income not annually reinvested in the corpus must be
used for educational purposes at Tennessee State University. Those
purposes include merit-based scholarships, faculty development,
research grants and support, Chairs of Excellence and Centers of
Excellence, support of lectures and lecture series on the campus by
nationally known suthorities. The eamings from the Endowment can
also be used for the enhancement and expansion of library holdings and
services including enhancing access to electronic library services.
Endowment income may also be spent on management fees associated
with the management of the Endowment.

d. Income from the Endowment can never be used to construct buildings or
{o maintain facilities, nor can Endowment income be used for student
athletic scholarships or to support the University’s athletic program.
Endowment income cannot be used to pay compensation to any trustees
of the Endowment and Endowment principal cannot be spent without
the consent of the Court.

e. Of the Endowment income to be annually devoted to merit-based
scholarships, no more than one-third of such aid may be awarded to out-
of-state students. The sole criterion for awarding Endowment
scholarships shall be merit. Endowment scholarships shall not be
limited to full-time or residential students. Of the Endowment income
to be annually devoted to funding faculty research grant proposals, the
University shall review the proposals and disburse funds pursuant to
normal and currently established procedures including procedures for
involving faculty.
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£ TSU and TBR officials shall certify to the State the amount of annal
. private giving to the Endowment. The State shall use existing
procedures, or design a procedure, for verification of the amounts.

2. The TSU Endowment shall begin one year after the Court approves this
Agreement. The one-year period following approval of this Agreement is
to be used by the University to prepare appropriate legal documents and to
secure such tax exemptions as may be appropriate. The year shall also be
used by the University to devise a plan for effective fund raising. The
documents formally establishing the Endowment and the management
thereof shall be submitted to the parties and the Monitor for review prior to

execution by the trustees of the Endowment.

G. _Facilities Review

1. Within ninety (90) days of the approval of this Agreement, The United
States, at its own expense, shall employ a facilities consultant to examine
whether in the judgment of the consultant and The United States the
vestiges of segregation concerning the facilities on the TSU main campus
have been removed to the extent practicable and consistent with sound
educational practices.

2. The United States’ facilities consultant wiil conduct on-site visits at MTSU,
TSU and UM. In advance of those visits, the consultant will require
documentation regarding facilities at selected institutions and the
investment of state money in university physical plants. Accordingly,
within one hundred twenty (120) days of the approval of this Agreement,
the State shall make available (in narrative form or for inspection and
copying, as appropriate) to the United States and the private plaintiffs those
documents that are reasonably necessary to enable the United States to
make the planned assessment. The United States and the State shall, within
sixty (60) days of the approval of this Agreement, confer and agree upon

* those documents within the State’s possession, custody or control that are to
be made available to the United States and private plaintiffs.

3. Within one hundred eighty (180) days of the approval of this Agreement
and on mutually agreeable dates, the State shall provide The United States
and its consultant with reasonable access to the facilities, buildings and
grounds at TSU, MTSU, and UM so that site visits may be conducted at
each campus.
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4. The United States agrees to provide the State, the other parties, and the
Monitor a copy of the consultant’s report and recommendations. :"! s

5. The State shall review the consultant’s report and recommendations and
shall respond within ninety (90) days of receipt of the report. Any other
party wishing to respond to the consultant’s report may do so within the
same time permitted the State. All responses shall be served upon the
parties and the Monitor. Thereafter, if the State and The United States or
any other party are unable to agree whether the current facilities on the TSU
main campus are a vestige of segregation that requires remediation or what
action if any should be taken, then they may take up the matter with the
Court.

H. Community Service and Qutreach

1. The parties agree that for TSU to fulfill its mission as the major state-
supported urban and comprehensive university in Middle Tennessee, it must
establish partnerships with the Middle Tennessee business community.

a. To encourage and strengthen these mutually beneficial partnerships,
TSU must reach out to the broadest possible business constituency. To
focus these relationships, the President of TSU, working through the
TSU Committee, shall conduct a review and assessment of the _
University’s current strengths in this area and prepare recommendations
on how the University might enhance its business outre ach.

b. The President shall issue his report to the parties and to the Monitor
within one hundred eighty (180) days after this Agreement is approved.
The report shall include a description of how the University currently
conducts its outreach operations and how the University can enhance
them. The Monitor shall periodically review the implementation of the
recommendations.

1. Minimum First-Time Freshman Admission Standards and Retention
1. The parties agree that over a three-year period, TSU shall raise its current
minimum first-time freshman admission standards consistent with the

provisions of paragraph (D)(} )(d) below. In making these changes it is further
agreed as follows:
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a. Within sixty (60) days of the appointment of the Monitor, there shall be a
meeting among counsel, appropriate University and TBR officials, an_d'_‘iﬂxe
Monitor, to agree upon the data that needs to be collected and reviewed in
order to evaluate the effect of any proposed changes. In addition to
agreeing on the data to be collected and reviewed, the participants shall also “
agree on a timetable for the University to make a recommendation report to
the parties and the Monitor.

b. Thereafter, in accordance with the timetable agreed to, the University shall
review the data and make its recommendations regarding changes to the
minimum first-time freshman admission standards.

c. As part of its review process, and prior to making its recommendations,
TSU shall evaluate the likely effect of any proposed changes in admission
standards on the admission of traditional and non-traditional first-time
freshman by race. In recommending changes in admission criteria, the
University must recommend those changes that are educationally sound and
may not recommend admission standards that have an unacceptable
detrimenta] effect on access for first-time freshmen wishing to attend TSU.

d. In determining what would be an “unacceptably detrimental effect on
access,” the parties agree that no change in admission standards shall be
approved that in any one year, when fully implemented, would operate to
exclude from admission mere than five (5) percent of the first-time
freshman class enrolled in the University, at the time the proposal for
increasing admission standards is presented to the parties for consideration.
In calculating this number, the University shall not include those freshmen
admitted under an alternative standard. To ameliorate the effect on access
of any increases in minimum first-time freshmen admission standards on
traditional and pontraditional students, the University may increase its use
of alternative standards.

e. The recommendations of the University, together with supporting data,
shall be provided to the parties and the Monitor. The parties and the
Monitor shall review the recommendations and if accepted, the University
shall implement them.

f. If the parties are unable to agree with the University’s recommendations,
then the Monitor in his or her discretion can call upon nationally-recognized
educational experts to review the issues and offer an opinion. _Thereafler,
the parties with the help of the Monitor will again consider the matter. If
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they are unsuccessful in reaching agreement, then the Monitor shall so
inform the Court and shall file his or her recommendation with the Co"i.gt.

9. At the end of the three-year phase in period for new admission standards
required by paragraph (I)(1) above, the University shall review the effect of
those standards on enrollment and access. After the review, the University
shall make a recommendation on whether the admission standards should be
adjusted. The determination of what action to take, if any, shall be based, in
part, on enroliment trends since the date of the Court’s approval of this
Agreement. If admission standards are to be increased after the third-year
review, they must be increased in a fashion that is educationally sound and the
increase may not have an unacceptably detrimental effect on access for first-
time freshmen wishing to attend TSU.

a. If the University decides to increase its minimum first-time freshmen
admission standards after the review called for in this paragraph, it may do
so over a three-year period of time. In determining what would be an
“unacceptably detrimental effect on access,” the parties agree that any
increase in admission requirements may not exceed a point which would
exclude more than five (5) percent of the first-time freshman class enrolled
in the University at the time the proposal for a second increase in admission
standards is presented to the parties for consideration. In calculating this
number, the University shall not include those freshmen admitted under an
alternative standard. To ameliorate the effect on access of any increases in
minimum first-time freshmen admission standards on traditional and
nontraditional students, the University may increase its use of alternative
standards.

b. The University shall report to the parties and the Monitor, the results of its
assessment, and its recommendation regarding admission standards. The
parties and the Monitor shall review the recommendations and if accepted,
the University shall implement them. ;

c. If the parties are unable to agree with the University’s recommendations,
then the Monitor in his or her discretion can call upon nationally-recognized
educational experts to review the issues and offer an opinion. Thereafter,
the parties with the help of the Monitor will again consider the matter. If
they are unsuccessful in reaching agreement, then the Monitor shall so
inform the Court and shall file his or her recommendation with the Court.

3. The parties also agree that TSU shall assess its post-admission support and
retention programs aimed at achieving higher rates of student persistence to
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graduation in the same fashion as other institutions are directed to do so under
the requirements of this Agreement. Tn making this assessment it is furthgsg
agreed as follows: i

a. Within sixty (60) days of the appointment of the Monitor, there shall a
meeting among counsel, appropriate University and TBR officials, and
the Monitor, to agree upon the data that needs to be collected and
reviewed in order to evaluate the effect of any proposed changes. In
addition to agreeing on the data to be collected and reviewed, the
participants shall also agree on a timetable for the University to make a
recommendation.

b. Thereafter, within the agreed time, the University shall review the data
and make its recommendation regarding changes, if any, to its retention

programs

c. The recommendation of the University, together with supporting data,
shall be provided to the parties and the Monitor. The parties and the
Monitor shall review these recommendations and if accepted, the
University shall implement them.

d. If the parties are unable to agree with the University’s recommendation,
then the Monitor in his or her discretion can call upon nationally-
recognized educational experts to review the issues and offer an opinion.
Thereafter, the parties with the help of the Monitor will again consider
the matter. If they are unsuccessful in reaching agreement, then the
Monitor shall so inform the court and shall file his or her
recommendation with the Court.

1. Revitalization of the Downtown Williams Campus and Qutreach to
Nontraditional Students

1. The parties agree that the revitalization of TSU’s Williams Campus so that
it becomes a place for focused academic programming directed toward
nontraditional undergraduate and graduate students is necessary 10
achieving the goals of this Agreement. To reach this goal the parties are
committed to the creation of a dynamic educational environment on the
Williams Campus for working adult students. This is to be accomplished
by:
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. ‘Providing classes at nontraditional houts, weekends, and during

summer term. 43‘5‘
Tt

. Providing courses at the Williams Campus with the understanding that

there must be programmatic integration with the main campus in terms
of faculty and facility usage. The objective is to enable students to
secure disciplinary degrees at hours attractive to nontraditional students
to the fullest extent practicable using the resources of both the Williams

~ Campus and the main campus.

. The programs offered by TSU at its Williams Campus facility must

meet the needs of nontraditional students and students from the business
community, be consistent with the objectives of this Agreement and be
in furtherance of TSU’s mission.

. Appropriate institutional services at the Williams Campus shall be

available at hours and on days convenient to nontraditional students.
TSU shall make available at the Williams Campus during the evening
and on weekends while classes are in session institutional services
including registration, recruitment, admissions, financial aid, registrar,

* bookstore, library and computer services.

. The State shall provide the capital funding necessary to renovate the

‘Williams Campus in ordet to meet programmatic, administrative, and
student needs.

" The State shall create a new five-year $750,000 a year scholarship

program at TSU exclusively for residents living within the Nashville
Statistical Metropolitan Area who attend evening and weekend classes
at TSU. These funds would be available to support nontraditional full-
time or pari-time baccalaurcate or graduate degree-seeking students
(other than law school students) who enroll in TSU’s evening and
weekend curriculum. This scholarship program shall begin once the
revitalization of the Williams Campus is underway and additional
evening and weekend class offerings are available.

1. TSU officials shall annually certify to the TBR in a manner
prescribed by the TBR that all recipients of this aid program meet the
requirements set out herein.

2. Because the University's outreach to nontraditional students will span

-

academic disciplines and involve a range of administrative services, it is
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essential to create an administrative unit that can coordinate and oversee the
University’s activities in this regard. The aim is to create an administgative
unit at the highest level of the University that will give academic statusand
institutional credence to TSU'’s programming for nontraditional students. In
order to achieve this goal, the parties agree as follows:

a. Working with the TBR, TSU shall create a new administrative unit to
coordinate TSU’s educational outreach to nontraditional students. This
unit shall be administered by an Associate Vice President or Dean,
whichever is appropriate, and report to the Chief Academic Officer.
The position would be one for the management of nontraditional
education and outreach. This person will be responsible for
coordinating with other academic and administrative units of the
University to ensure that TSU’s educational programing to
nontraditional students is focused and comprehensive.

b. This position shall be filled from a national search consistent with the
requirements for hiring set forth in this Agreement and completed as
quickly as practicable.

3. The academic and administrative changes required to expand the
opportunities for nontraditional students attending TSU will require study
and implementation. To implement these changes in an educationally
sound and practicable manner, the parties agree to the following:

a. The TSU Committee shall plan for, and report on, the enhancement of
the Williams Campus and the University’s expanded focus on
nontraditional students.

b. The report of the TSU committee shall include, among other things, a
description of the courses and administrative services to be offered at
the Williams Campus as well as the faculty requirements. The report
shall also provide a description of any renovations to the Williams
Campus that may be necessary. Furthermore, the report shall describe
the administrative structure the University proposes to use to coordinate
and administer its educational outreach to nontraditional students
including any existing programs directed at nontraditional students.
Finally, the committee’s report shall include a timetable for
implementation as well as a proposed budget. The committee will make
every effort to issue its report within one year of the Court’s approval of
this Agreement.
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1. The report of the committee shall be submitted to the parties and the
Monitor for review and assessment. After consulting with the &
Private Plaintiffs, Plaintiff Intervenors, the University, the TBR 7and
THEC, the Monitor shall recommend to the parties those
enhancements that are consistent with the obligations and objectives
of this Agreement. The goal of the Monitor shall be to secure the
parties’ agreement on the steps to be taken and to agree to a
timetable for implementation. If parties agree on a course of action
and timetable, then the Monitor shall file with the Court the terms of
that agresment and the State shall carry out the agreement within the
time specified.

2. If the parties are unable to agree, then the Monitor in his or her
discretion can call upon nationally-recognized educational experts to
review the issues and offer an opinion. Thereafter, the parties, with
the help of the Monitor, will again consider a course of
implementation. If they are unsuccessful, then the Monitor shall so
inform the Court and shall file his or her recommendation with the
Court.

i
-
¥

Lot

K. Establishment of a Public Law School at TSU sz

1. During the term of this Agreement, if a public law school is established in
Middle Tennessee, it must be established at TSU. :

2. Under this Agreement, TSU will enter into negotiations with The Nashville
School of Law (“NSL”). The parties agree that the State is not obligated to
secure the agreement of the NSL to merge with TSU. Merger negotiations
must be concluded within one year of the approval of this Agreement. If
negotiations are satisfactorily concluded and the NSL agrees to merge with
the University, then the parties agree as follows:

a. Itis anticipated that the law school will be established on the Williams
Campus. If, however, this space does not meet the American Bar
Association accreditation requirements, then the TBR will locate the law
school in another downtown Nashville location with funds provided by
the State if necessary.

b. The law school is to be established in such a way as to secure ABA
accreditation. The State cannot guarantee accreditation, but it will make
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every reasonable effort to assist the University in securing accreditation
within the terms and financial limits set out by this Agreement.
g
¢. The State shall provide the University funding to support the law school
in its start-up phase in the following amounts: $10 millien in capital -
funding and $5 million in start-up funding. In addition, the State shall
match one dollar for every one-and-a-half dollars raised by the NSL or
the University which they dedicate to covering start-up cost for the law
school. The States total obligation for matching funds under this -
provision shall not exceed $2 million.

1. TSU and TBR officials shall certify to the State the amount of any
privately raised funds for the law school to which the match is to
apply. The State shall use existing procedures, or design a
procedure, for verification of the amounts.

3. No public law school may be started at TSU without first meeting the
program approval requirements of the TBR and THEC.

4. In the event negotiations with the NSL do not lead to a merger agreement,
the State shall provide up to $5 million in start-up funding for the following
programs and college at TSU:

a. A new high-demand doctoral degree program in an area where there is
demonstrated need and that is consistent with the mission of TSU and
the objectives of this Agreement.

b. The start-up cost associated with establishing a College of Public
Service and Urban Affairs and one new program to be included therein.

¢. Consistent with the requirements that the Williams Campus be enhanced
in a fashion to attract nontraditional students, TSU may propose up to
two new baccalaureate or masters programs for inclusion in the
curriculum of the Williams Campus. Both programs should build on
existing faculty and institutional resources and be in high demand areas
that will attract and meet the needs of nontraditional students.

d. All new programs proposed under this alternative must be submitted to
the TBR and THEC, and TBR and THEC approval must be secured. In
assessing the University’s proposal, TBR and THEC shall apply their
usual and customary procedures. TSU shall have programmatic
exclusivity within Middle Tennessee with respect to new programs
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. initiated at the Williams Campus pursuant to this provision. Such
programming must also be non-duplicative of any existing programs at
public universities in Middle Tennessee. e

5. The parties agree that the revitalization of the Williams Campus as
contemplated in this Agreement and the possible establishment of alaw
school are of significant importance. The TSU Committee shall
recommend meats to minimize disruption to the ongoing educational
services now being provided at the Williams Campus that might accompany
the campus’s revitalization and possible establishment of a law school.

IX. The Proposed Davidson County Community College

A. Establishment of the Proposed Community College or
Technical Community College in Davidson County

1. The decision of whether to establish a community college in Davidson
County shall be made pursuant to sound educational policy and applicable
statutory requirements through the ordinary and normal processes used by
the State to make such decisions including the required desegregation
impact analysis.

2. A community college in Davidson County, if any, shall not be subsumed
within an existing university nor become a branch of an existing upiversity.
B. Relationship Between the Proposed Community College or
Technical Community College and Tennessee State University

1. If the State determines that a community college is needed in Davidson
County, then TSU and any such community college shall have articulation
and transfer agreements. Additionally, as part of any proposal for the
establishment of a community college in Davidson County, the TBR must
require and implement strong and sustainable linkages between the
proposed community college and TSU. These linkages must be in addition
to articulation and transfer agreements and shall be clearly set out prior to
formally establishing a community college. These linkages, for example,
could include utilizing TSU faculty and facilities both at the Williams
Campus and on the main campus.

2. If the State determines that a community college is needed in Davidson
County, then the relationship between that community college and TSU
shall be established in such a way as to encourage enrollment from the two-
year degree progrem directly into TSU’s baccalaureate program. To that
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end, the parties agree that during the term of this Agreement, if a ‘34‘
community college is established in Davidson County, then for'a period of
five years thereafter, any student who is a resident of Tennessee as defined .
by TBR policy, and who graduates from the newly established Davidson
County community college, shall be permitted to enroll in TSU’s
baccalaureate program at the same tuition rate then being paid at the
community college. No more than 350 students shail be enrollgd at TSU
under this tuition reduction’program at any one time. Student participation
in the program shall be limited to no more than five consecutive semesters
counting from the first semester when the student enrolls at TSU, or
graduation whichever comes first. The difference in tuition payments
between the community college and the TSU rates for students enrolled
under this program shall be made up by the State.

ITIl. Middle Tennessee State University

A. MTSU is permitted to seek the conversion of some or all its existing DA
programs to Ph.D. programs provided they are noncompetitive and non-
duplicative of TSU’s existing doctoral programs, The conversion of some
or all of MTSU’s DAs to Ph.D.s is to be done consistent with the
University’s academic mission, meet a demonsirated need and comply with

* TBR requirements. The proposed conversions must be done pursuant to
TBR and THEC policies, and TBR and THEC approval must be secured.

B. Subject to the requirements of Paragraph (II}(A), the parties further agree
that MTSU shall convert no more than three of its DAs to Ph.D.s during the
first two years of this Agreement. Thereafter, any remaining DAs that are
appropriate for conversion to the Ph.D. may be converted upon approval by
the TBR and THEC. During the term of this Agreement, the number of
Ph.D. programs at MTSU shall not exceed the number at TSU.

C. For the term of this Agreement, MTSU may not offer courses for credit at
any physical location in Davidson County.

IV. Relationship Between Middle Tennessee Institutions

A. MTSU, TSU and APSU shall form a committee to establish coordinated
academic calendars that enable cross registration agreements and transfer
agreements between the cooperating universities. These calendars shall be
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intended to facilitate the enrollment of students taking courses during tiie
same enrollment period at one or more of these institutions. Every effort’
must be made to secure common registration periods, dates for the start and
end of classes, final exam periods and vacation and holiday periods. The '
transfer agreements are to be instituted pursuant to the requirements of

Tenn. Code Ann. § 49-7-202(d)-(¢). These agreements and coordinated
calendars shall be in place no later than the start of Academic Year 2002

03. If the State establishes a community college in Davidson County, that
community college shall also participate in the coordinated academic
calendars.

1. In order to plan for the establishment of coordinated calendars and
the other requirements of this provision, the chief academic officers
of the three institutions and the chief academic officer of the TBR
shall meet within forty-five (45) days after approval by the Court of
this Agreement. The group will constitute a committee whose
charge is the preparation of a proposal for the implementation of this
provision. The committee will be chaired by the TBR official. Once
the work of the committee is complete, the proposal shall be
submitted to the Board of Regents for review and approval, and to
the parties and Monitor for review.

V., New Program Development, Program Termination and Program
Exclusivity in Middle Tennessee

A. Future academic program approval and termination decisions in Middle
Tennessee shall be guided by the ordinary procedures of the TBR and
THEC and by the terms of this Agreement and be consistent with the TBR's
plan for programming in Middle Tennessee.

1. Inthe exercise of these procedures, the TBR and THEC shall require of
any new program proposal that an assessment of the program’s potential
impact on the desegregation of Middle Tennessce institutions
(universities and two-year schools) be made and that no negative effect
be discernible. Program approvals must be consistent with an
institution’s mission and not infringe or diminish the educational
mission of any other institution.
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2. The TBR and THEC shall disclose to the parties those requirement§; jt
intends to put in place to ensure that a desegregation impact analysis is
performed.

B. Copies of all Letters of Intent to propose new academic programs received
at the TBR from APSU, MTSU, and TSU, shall be provided to counsel of
record for the term of this Agreement. This provision shall apply only to
those Letters of Intent received after the date the Court approves this
Agreement.

C. TSU shall maintain its current exclusivity in Middle Tennessee for all
programs in which it now enjoys exclusivity unless there is a demonstrated
need for duplication and a showing that such duplication will not adversely
affect the desegregation of TSU. The decision of whether duplication is
necessary shall be made by the TBR and THEC. The exclusive academic
programs at TSU can be determined by reference to THEC’s Academic
Program Inventory.

C. STATEWIDE ISSUES
1. Faculty and Administrative Hiring and Retention’
d ittees on Fac and Adminis tive Hiring

1. The parties agree to the establishment of two statewide committees on
faculty and administrative hiring. One committee is to be chaired by the
TBR Chancellor and the other to be chaired by the UT System President.
The two committees have identical charges, with the TBR committee
focusing on TBR institutions, and the UT committee focusing on UT
institutions.

2. Except as specified in Paragraph A(1)(d)(3), the committees shall operate
independently. Each committee will examine its institutions’ current
practices with respect to the hiring and retention of African-American

3 These proposals apply to TBR institutions other than TSU unless otherwise
noted.
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faculty and administrators, The committees will also examine how e’f:i;;ing
Geler programs for recruitment and retention of other-race faculty and
administrators are being utilized, and whether changes in those programs
could enhance the emp]oyment and promotion opportunities for other-race,
@faculty}and administrators % {commlttees will examine examples . of ?L«
ggfb practlces underway ‘at’ “Other universities thronghout the country;, Ader
,J hoW current affirmative action guidelines and policies are appl;-li-c;l, .

3. The goal of the committees is to propose innovative ways to utilize
institutional resources to enhance and further the recruitment and retention
of African-American faculty and administrators.

4. The following shall govem the creation of the committees and the carrying
out of their charges:

a. Membership on the committees is to be drawn from faculty,
administrators, students, business leaders and prominent citizens within
the State. The membership and size of the respective committees is to
be decided by the UT President and the TBR Chancellor but shall be at
least fifteen members. The two committees must reflect the various’
institutions they represent and strive to be at least 45% African
American. The committees shall be established within forty-five (45)
days of the Court’s approval of this Agreement. '

b. The UT President and the TBR Chancellor can appoint vice-chairs to
oversee the day-to-day responsibilities of administering the committees.
However, the chairs must actively participate in the work of the
committees as their schedules permit.

¢. Within ninety (90) days after the appointment of the Monitor, the
Monitor and the committees shall jointly select a nationally-recognized
expert or consultant in the hiring and retention of African-American
faculty and administrators. The consultant will assist the committees in
determining the best practices now underway across the country. To
save costs, the committees can act jointly in hiring a consultant and
receiving the consultant’s report.
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d. The committess will study the feasibility of providing incentive fifiging
to academic depariments who successfully recruit and retain Africans
American faculty: 7The incentive program could take the form of
additional departmental operating funds, travel funds, equipment funds,
etc., subject to renewal as long as the department retains and promotes
African-American faculty.

e. The committees will also study whether the current procedures for”
granting tenure have any negative affect on African-American faculty

seeking tenure and promotion. The committees will alsé"assessrw‘ﬁéft'l?ér: ’

theré is an inappropriate disparity in salary levels between black an

white faculty and administrators that discourages employment affﬁ_"._h

 retention of black faculty and administrators; If such studies have -
already been conducted, they shall be reviewed to ensure that the
conclusions reached are still valid.

f. The committees shall prepare individual reports that include an
assessment of current practices and any proposed changes and
enhancements to those practices. The reports shall include a proposed
budget for any new initiatives and a timetable for implementation. “The:
committees shall provide the reports to the parties and the Monitor and;

shall submit them Withiri one year following approval by the Court of.'j
this Agreement.

1. After consulting with the Private Plaintiffs, Plaintiff Intervenors, the
TBR, and the UT System, the Monitor shall recommend to the
parties the enhancements and initiatives that in the judgment of the
Monitor are educationally sound and practicable and appropriate in
light of the obligations and objectives contained in this Agreement.
The goal of the Monitor shall be to secure the parties’ agreement on
the steps to be taken and to agree to a timetable for implementation.
If parties agree on a course of action and timetable, then the Monitor
shall file with the Court the terms of that agreement and the State
shall carry out the agreement.

2. If the parties are unable to agree, then the Monitor in his or her
discretion can call upon nationally-recognized educational experts to
review the issues and offer an opinion. Thereafter, the parties, with

Geler, et al. v. Sundguist, et al. Page 28 of 54

192




the help of the Monitor, will again consider a course of 'J

implementation. If they are unsuccessful, then the Monitor shall O
inform the Court and shall file his or her recommendation with the
Court.

B. Specific Actions in Addition to the Recommendations of the Committees

1. For a period of five years, State funds shall be made available to UTK, UM,
and MTSU in the event it offers Ph.D.s, to establish a pre-doctoral
fellowship program to recruit and support other-race graduate students from
across the country who are completing dissertation research. The fellows
must be currently enrolled in universities other than the university awarding
the fellowship. This fellowship program is intended to be a recruitment tool
by bringing to Tennessee universities soon-to-be Ph.D.s who would then
have the opportunity to develop professional relationships within
departments interested in possibly recruiting fellows to tenure track
positions. Criteria for participating in the fellowship program shall be set
by cach institution.

2. For a period of five years, State funds are to be made available to the ™
predominatety white institutions to recruit established and respected African -
American scholars as visiting professors. This program’s objective will be
to increase awareness among African-American scholars across the country
of Tennessee’s universities and the employment and professional
opportunities that exist in the State for their doctoral students.

3. One of the sources from which the State’s predominately white universities
can identify African-American candidates for new or vacant faculty

positions is the SREB’s Minority Doctoral Scholars Program.

4. In preparing their recommendations, the committees shall incorporate the
points contained in this section.
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C. Emplovment Search Practices Within the TBR and UT Systems® "

T

1. The parties agree that employment decisions of every institution within the
TBR and UT systems must be open, fair, and competitive.

2. Both the TBR and the UT systems have federally required affirmative
action guidelines and hiring policies. In addition to these established
requirements, the partics agree that with respect to all positions to be filled
from a search—whether faculty at any rank or administrative~the following
obligations shall apply:

a. Bvery effort must be made to secure diversity in the compositicm of the
faculty and administrative search committees unless it is 1mpractlcal 10
do so. In those instances where a committee is formed to search for a’
university or college administrator at the level of dean or hxgher the
search committee must be racially diverse.

b. Any candidate for hire must first be screened by the search committee
before an offer of employment can be extended.

c. In addition to publishing notices of job openings in journals of general
circulation such as The Chronicle of Higher Education or Black Issues
in Higher Education, the institutions, where appropriate, shall also
publish notices of job openings in discipline-specific journals.

d. At the time the search committee submits the list of candidates to fill a;
position to the hiring authority, each candidate shall meet or exceed the i
criteria published in the job description, and the chair of the search_
comm1ttee shall so certify.

3. The EEO officer of each institution prior to a final offer of employment_ -
being extended shall certify to the staffs of the respective boards that the
requirements of this section have been met.

4 This provision shall apply to TSU.
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4, The TBR and the UT system administrations must approve or disapprove,
prior to any offer of employment being extended, the recommended choice
of the campus appointing authority for any academic administrative
position at the department chair (or head) level and above at each of its
institutions. The review required by this Agreement shall be limited to a
determination of whether the factors listed above in section 3(b)(1-4) have
been complied with. Upon receiving a request to make an offer, the TBR.
and UT system administrations shall promptly provide the Monitor with a‘
certification that the search has complied with section 3(b)(1-4). The "
Monitor shall have three days following receipt of the certification to raise
any questions regarding compliance with the terms of the Agreement. Ifno
issues are raised within the three-day period, then the offer of employment
may be made immediately upon compliance by the institution with all other
pre-employment policies of the TBR and UT systems. The Monitor’s sole_
task shall be to confirm compliance with the terms listed above in section -
3(b)(1-4).! The Monitor’s review shall not include making a judgment on
whether the candidate to be hired meets or exceeds the criteria published in
the job description.

5. Nothing in this Agreement is intended to reserve any administrative or
academic position at any UT or TBR institution for an individual of a
certain race or ethnicity.

6. The parties agree that in designing the annual reporting called for by thi§"
Agreement, they shall devise a method for monitoring compliance with -
these provisions. -

7. 1tis understood and agreed that while employment issues have been
addressed in some measure in this litigation, individual complaints of
discrimination have not. Consequently, a subsequent finding that the
State’s system of higher education is unitary in the area of faculty,
administrative, and staff employment, shall not operate to preclude an
individual complaint of employment discrimination, any admissible
evidence in support of or in opposition thereto, or the granting or denial of
relief therefrom.

II. Other-Race Undergraduate Student Recruitment and Retention
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Within the UT System s

A. UT Svstem Study of Minority Recruitment

1. The Directors of Undergraduate Admissions at UTK, UTC, and UTM
together with their staffs and appropriate university and System officials
shall individually at the institutional level and collectively at the System
tevel, study currently implemented strategies for the recruitment of
other-race high school students and other-race community college
students. The objective of the study is to assess current practices and to
propose enhancements to those practices. The study will also evaluate
the effectiveness of the current Geier programs and make ‘‘best practice”
recommendations on whether those programs should be enhanced,
modified, replaced, or terminated.

2. In assessing its current practices and proposing new initiatives, the UT
institutions are to be mindful of the following peints:

a. One of the most important determinants for the majority of student
enrollment decisions is the receipt of financial aid.

b. An open, welcoming campus climate is an important determinant of
other-race student enrollment decisions.

c¢. The utilization of pre-college and pre-university summer programs
as a means of attracting potential students is a powerful device and
recognizes that the recruitment of minority students must begin early,
in a student’s high school years.

d. The establishment of strong linkages in minority student
communities {churches, schools, etc.) enhances the visibility of the
university and furthers awareness of the educational opportunities
available.

e. Increased use of alternative admission standards as a means of
admitting students who do not meet the minimum regular admission ...
requirements, but show potential for successful college work. '
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3. Once the studies required above are concluded, the System shall pr;pare
a report in which it provides an assessment of its current recruitment
practices and any proposed enhancements and changes to those
practices. This report can be prepared in conjunction with the work of
the Noel-Levitz consulting firm® if the System determines that it is
appropriate.

4. The UT System has previously contracted with Noel-Levitz to conduct
an assessment of its recruiting markets and recruiting practices. As part
of this contract, the UT System will request the Nocl-Levitz firm to
undertake an assessment of the techniques for successfully recruiting
transfer students from the state’s community college system. The UT
System shall use the techniques it acquires from the Noel-Levitz
assessment to assist in recruiting transfer students from community
colleges with significant African-American student populations.

5. Following receipt of the Noel-Levitz report and recommendations and
its own self-studies, the UT System shall report to the parties and the
Monitor the specific steps it plans to take to enhance and sustain
African-American undergraduate recruitment. The System’s repost shall
include a proposed budget for new initiatives as well as a timetable for
implementation. The System shall submit the report within one year of
the approval by the Court of this Agreement.

6. After consulting with the Private Plaintiffs, Plaintiff Intervenors, and the
UT Systern, the Monitor shall recommend to the parties the
enhancements and initiatives that in the judgment of the Monitor are
educationally sound and practicable and appropriate in light of the
obligations and objectives contained in this Agreement. The goal of the
Maonitor shall be to secure the parties’ agreement on the steps to be
taken and to agree to a timetable for implementation. If parties agree on
a course of action and timetable, then the Monitor shall file with the

5 Noel-Levitz is a national recognized consulting firm with expertise in a number
of areas related to student recruitment, retention, and enrollment.
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Court the terms of that agreement and the State shall carry out the *’,
agreement.

7. If the parties are unable to agree, then the Monitor in his or her
discretion can call upon nationally-recognized educational experts to

Teview

the issues and offer an opinion. Thereafter, the parties, with the

help of the Monitor, will again consider a course of implementation. If

they ar
shall fi

e unsuccessfil, then the Monitor shall so inform the Court and
le his or her recommendation with the Court.

B. Specific Actions in Addition to the Committee’s Recommendations

1. Inaddi

tion to the initiatives that will flow from the self-study, the

following specific requirements are agreed to and shall be incorporated
in the recommendations to be prepared by the UT System.

a. UTK Recriters in Nashville and Memphis

L

UTK presently employs one full-time recruiter in Nashville and
another in Memphis. For the term of this Agreement, UTK shall
continue to maintain full-time recruiter positions in each of these
cities. These recruiters shall devote significant effort and
resources to the recruitment of African-American students.

The Nashville and Memphis recruiters shall each be supported by
at least one full-time support staff person.

The Nashville and Memphis recruiting offices shall each be
housed in adequate facilities and located in accessible locations.

b. Pre-University Programs

1.

Geier, et al. v. Sundquist, et al.

The State for a period of five years shall provide financial
support for the establishment of a summer pre-university
enrichment program for rising African-American high school
freshmen, sophomores and juniors. Students would be selected
on the basis of academic aptitude and recommendations. Criterla
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for participation shall be set by the System. The program"s"’_"';,:,
academic focus shall be on popular undergraduate programs.

"The program shall be designed to accommodate 250 students a
year.

The students shall participate in a one- or two-week session. The
students will live on campus, attend classes taught by university
personnel, and generally experience college life. The System
shall devise the structure of the program and will report to the
parties and the Monitor in its report. The objective of the
program is to expose students to collegiate life and provide an
opportunity to recognize the benefits of a college education.

In designing the program, the System may choose either to
require all the participating students to be on one campus and
then rotate the program every year among the System’s
institutions, or it could decide to divide the students equally
among the participating universities every year.

c. Additional Other-Race Financial Aid

1.

‘to any existing Geier other-race scholarship programs as we mas'

Geler, et al. v, Sundquist, et al.

"The State agrees to form a partnership with the UT System to
increase the availability of financial aid for other-race students
attending UT institutions.

For a period of five years, the State and the UT System will
jointly participate in making funding available to support
minority financial aid programs. These funds shall be in additi

any other scholarship programs currently underway that arc_
directed toward undergraduate minority students. This fundmg
can be used to increase the size of existing scholarship programs
or to establish wholly new programs. Such funds may not be
nsed for athletic scholarships.

—i‘he Statc: shall cover 40% of the cost of the scholarship program
The amount of the State contribution shall depend on the amount
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of funding contributed to the program by UT institutions. The
State’s total financial commitment shall not, however, exceed
$450,000 a year for five years. 1f UT secures the full State
match, an additional $1.125 million would be available for other-
race undergraduate financial aid programs.

4. UT officials shall certify the amount of institutional funding
contributed to the program. The State shall use existing
procedures, or design a procedure, for verification of the
amounts.

5. The UT System shall devise a method for distributing the
proceeds of the program among its institutions.

INl. Other-Race Undergraduate Student Recruitment and Retention
Within the TBR System

A. TBR Study of Minority Recruitment®

1. The Directors of Undergraduate Admissions at APSU, ETSU, MTSU,
TTU and UM together with their staffs and appropriate university and
System officials shall individually at the institutional level and
collectively at the System level, study currently implemented strategies
for the recruitment of other-race high school students and other-race
community college students. The objective of the study is to assess the
effectiveness of current practices and to propose enhancements to those
practices. The study shall also evaluate the effectiveness of the current
Geier programs and make “best practice” recommendations on how
those programs should be enhanced, modified, replaced, or terminated.

2. A similar study will be undertaken by the TBR on behalf of its
community colleges.

5 These proposals apply to TBR institutions other then TSU unless otherwise
noted.
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3. In assessing its current practices and proposing new initiatives, thc_'*'I,BR
institutions shall be mindful of the following points:

a. One of the most important determinants for the majority of student
enrollment decisions is the receipt of financial aid.

b. An open, welcoming campus climate is an important determinant of
other-race student enrollment decisions.

¢. The utilization of pre-cellege and pre-university summer programs
as a means of attracting potential students is a powerful device and
recognizes that the recruitment of minority students must begin early
in a student’s high school years.

d. The establishment of strong linkages in minority student
communities (churches, schools, etc.) enhances the visibility of the
university and furthers awareness of the educational opportunities
available.

() Increased use of alternative admission standards as a means of
admitting students who do not meet the minimum regular admission
requirements, but show potential for successful college work.

4. The institutions, under the direction of the TBR, can collectively hire a
consulting firm with expertise in the recruitment of African-American
students. This consulting firm will provide ideas on the enhancement of
current practices and an assessment of the “best practices” now
underway across the country.

5. The parties agree that the community college system provides a rich
opportunity for the TBR’s four-year institutions to recruit other-race
students. As part of its study, the TBR shall propose effective
techniques for recruiting transfer students from the state’s community
college system including those community colleges with large African-
American populations.

6. Following the receipt of any external report and recommendations and
its own self-studies, the TBR shall report to the parties and the Monitor
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the specific steps its institutions plan to take to enhance and sustaiil’;,
African-American undergraduate recruitment. The TBR’s report shall
include a proposed budget for any new initiatives as well as a timetable
for implementation. The report shall be submitted within one year of the
approval by the Court of this Agreement.

a. After consulting with the Private Plaintiffs, Plaintiff Intervenors, and
the TBR, the Monitor shall recommend to the parties the
enhancements and jnitiatives that in the judgment of the Monitor are
educationally sound and practicable and appropriate in light of the
obligations and objectives contained in this Agreement. The goal of
the Monitor shall be to secure the agreement of the parties on the
steps to be taken and to agree to a timetable for implementation. I
parties agree on a course of action and timetable, then the Monitor
shall fite with the Court the terms of that agreement and the parties
shall carry out the agreement.

b. If the parties are unable to agree, then the Monitor in his or her
discretion can call upon nationally recognized educational experts to
review the issues and offer an opinion. Thereafter, the parties with
the help of the Monitor, will again atternpt to agree on a course of
implementation. If they are unsuccessful, then the Monitor shall so
inform the Court and shall file his or her recommendation with the
Court.

B. Specific Actions in Addition to the Committee’s Recommendations

1. In addition to the initiatives that will follow from the self-study the
following specific requirements are agreed to and may be incorporated
in the recommendations to be prepared by the TBR.

a. Pre-University Programs
1. The State for a period of five years shall provide financial
support for the establishment of a summer pre-university

enrichment program for rising African-American high school
freshmen, sophomores and juniors, Students would be selected on
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the basis of academic aptitude and recommendations. Critetia for
participation shall be set by the institutions. The program’s focus
shall be on popular undergraduate programs.

2. The program should be designed to accommodate 375 students.

3. The students shall participate in a one- or two-week session. The
students will live on campus, attend classes taught by university
personnel, and generally experience college life. The TBR witl
devise the structure of the program and will report to the parties
and the Monitor in its report. The objective of the program is to
expose students to collegiate life and to provide an opportunity to
recognize the benefits of a college education.

4. In designing the program, the TBR may choose to either require
all the participating students to be on one campus and then rotate
the program every year among the participating institutions, or it
could decide to divide students equally among the participating
universities every year.

2. Additional Other-Race Financial Aid

a. The State agrees to form a five-year partnership with the TBR
System to increase the availability of financial aid for other-race
students attending TBR four-year and two-year institutions.

b. For a period of five years, the State and the institutions shall
jointly participate in making funding available to support
minority financial aid programs. These funds shall be in addition
to any existing Geier scholarship programs as well as any other
scholarship programs currently underway that are directed toward
undergraduate minority students. This funding can be used to
increase the size of existing scholarship programs or to establish
wholly new programs.

c. The State shall cover 40% of the cost of the scholarship program.
The amount of the State contribution will depend on the amount
of funding contributed to the program by the TBR institutions,
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The State’s total financial commitment shall not, howevcr,‘"":f 3
exceed $950,000 a year. If the full State match were secured, an
additional $2.375 million would be available for other-race
undergraduate financial aid programs.

d. TBR officials shall certify the amount of institutional funding
contobuted to the program. The State shall use existing
procedures, or design a procedure, for verification of the
amounts.

e. The TBR shall devise a method for distributing the proceeds of
the program among its institutions.

IV. Institutional Commitment to the Recruitment of Other-Race Students’

A. The parties agree that the development of an effective recruitment strategy
for other-race undergraduate students benefits from the involvement of the
entire institution, not just those specifically charged with recruitment.
Therefore, the president of each TBR and UT institution must appoint a
standing biracial committee composed of faculty, staff and students from
throughout the institution whose charge shall be to advise and assist the
undergraduate recruitment office in assessing and updating recruitment
strategies for other-race students. The committee shall report to the
institution’s president on an annual basis regarding the committee’s
assessment of the effectiveness of the institution’s other-race recruiting
efforts and any modifications to those efforts that in the judgment of the
committee ought to be considered. The annual reports of these commuttees
shall become part of the Geier reporting required of the Defendants. Each
committee shall be chaired by the Director of Undergraduate Admissions.

B. The parties acknowledge that there may be committees of this type already
in existence at some or most of the TBR and UT institutions, If so, the
charge to those committees shall be expanded to include the requirements
of this section.

" This section applies to TSU.
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V. Graduate Recruitment and Enroliment at Tennessee Technological University

1. The parties agree that TTU shali undertake an assessment of its current
graduate recruitment practices to determine if there are other recruitment
strategies it could use to attract African-American graduate students.
Additionally, the University will assess what other similarly situated
institutions in the country are doing to enhance black graduate enrollment,
particularly in the engineering disciplines.

2. The University shall prepare a repert in which it assesses its own
recruitment practices and recommends enhancements to those practices.
The report shall also contain a timetable for implementation of any changes
recommended as well as a proposed budget for any new initiatives. The
report shall be submitted within one year of the approval by the Court of
this Agreement.

a. After consultation with the Private Plaintiffs, Plaintiff Intervenors,
the University, and the TBR, the Monitor shall recommend to the
parties the enhancements and initiatives that in the judgment of the
Monitor are educationally sound and practicable and appropriate in
light of the obligations and objectives contained in this Agreement.
The goal of the Monitor shall be to secure the parties’ agreement on
the steps to be taken and to agree to a timetable for implementation.
If parties agree on a course of action and timetable, then the Monitor
shall file with the Court the terms of that agreement and the parties
shall carry out the agreement.

b. If the parties are unable to agree, then the Monitor in his or her
discretion can call upon nationally-recognized educational experts to
review the issues and offer an opinion. Thereafter, the parties with
the help of the Monitor, will again consider a course of
implementation. If they are unsuccessful, then the Monitor shall so
inform the Court and shall file his or her recommendation with the
Court.

V1. Student Retention and Persistence
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A. The parties agree that persistence from year to year and persistence to
graduation are valid measures of student retention. Based on the data in
the 2000 DMC Report, there is a differential in retention rates between
black and white students at some public institutions.

B. The parties agree that APSU, ETSU, UTM, and UTK shall assess their
current retention practices and programs and propose changes to those
practices that will close the “persistence gap” between black and white
students. In cooperation with the respective governing boards’ staffs,
these institutions shall report to the parties and the Monitor their
findings and any proposed changes or enhancements to their current
retention practices. The reports shall include & proposed budget for any
new initiatives and a timetable for implementation. The report shall be
submitted within one year of the approval by the Court of this
Agreement.

1. After consultation with the Private Plaintiffs, Plaintiff Intervenors,
the universities, and TBR and UT System officials, the Monitor
shzll recommend to the parties the enhancements and injtiatives that
in the judgment of the Monitor are educationally sound and
practicable and appropriate in light of the obligations and objectives
contained in this Agreement. The goal of the Monitor shall be to
secure the agreement of the parties on the steps to be taken and to
agree to a timetable for implementation, If parties agree on a course
of action and timetable, then the Monitor shall file with the Court the
terms of that agreement and the parties shall carry out the agreement.

2. Ifthe parties are unzble to agree, then the Monitor in his or her
discretion can call upon nationally-recognized educational experts to
review the issues and offer an opinton. Thereafter, the parties with
the help of the Monitor, will again consider a course of
implementation. Ifthey are unsuccessful, then the Monitor shall so
inform the Court and shall file his or her recommendation with the
Court.

3. In examining methods for closing the “persistence gap,” the
institutions are directed to consider the following:

a . Students should have access to remedial and/or developmental
course work, or tutorial assistance. At institutions where there is
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not a program for remediation, such institutions should con%fivd,er
partnering with nearby community colleges to provide such
services.

b. Mentor/mentee programs with upperclassmen and alumni have
proven effective in retaining students.

c. Where possible, cooperative programs between industry and the
university should be established to encourage students to stay in
school by giving them real-world work experience.

4. After reviewing the progress made as a result of any initiatives, the
parties will discuss whether the program to close persistence rates
should be extended to other specific institutions.

VII. Expanding Cooperative Extension and Agricultural Research
Collaboration Between TSU and UTK

A. Extension

1. The parties agree that the TSU and UTIA cooperative extension
programs benefit from existing collaboration, ongoing interaction
and continued State support. The parties further agree that other
areas of mutually beneficial collaboration between the TSU and the
UTIA extension programs should be explored. Additionally, the
current administrative and managerial agreements between the
extension divisions should also be reviewed and updated to reflect
current practices.

2. In order to assess areas of mutual collaboration and enhance existing
administrative and managerial agresments, the Administrator of
Cooperative Extension Programing at TSU (“Administrator”), and
the Dean of Agricultural Extension Service at UTIA (*Dean”) shall
co-chair a committee whose charge will be to review the current
relationship between the extension divisions and make
recommendations to further mutually beneficial collaboration and
update current administrative and managerial agreements.

3. The recommendations shall be submitted to appropriate university
officials at TSU and UTIA for review and action. The committee
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shall be formed within sixty (60) days after approval by the C(;L:t of
this Agreement and the report submitted within six months

thereafter. Membership on the committee shall be equally divided |
between persons selected by the Administrator and persons selected
by the Dean. A copy of the submitted report shall also be provided

to the parties and the Monitor.

B. Agrcultural Research

1. UTIA and TSU both operate agricultural research experiment
stations and facilities in various parts of the State. The parties agree
that the TSU and the UTIA experiment stations benefit from existing
coliaboration, ongoing interaction and continued State support. The
parties further agree that UTIA and TSU should collaborate to the
fullest extent possible in making such facilities and research stations
available to researchers regardless of university affiliation and to
expand collaboration between agricultural researchers at the
universities. To that end, the parties agree that the Director of the
TSU Experiment Station and the Dean of the Agricultural
Experiment Station will form a committee which they will co-chair
to examine these matters and make recommendations to achieve
these objectives.

2. The recommendations of the committee shall be submitted to
appropriate university officials at TSU and UTIA for review and
action. The committee shall be formed within sixty days after
approval by the Court of this Agreement and the report submitted
within six months thereafter. Membership on the committee shall be
equally divided between persons selected by the TSU Director and
persons sclected by the UTIA Dean. A copy of the submitted report
shall also be provided to the patties and the Monitor.

D. OVERSIGHT
1. Right to Petition the Court to Review Acts of Alleged Non-Compliance
A. Any party may bring to the Court’s attention allegations of non-compliance
with the Agreement. As a condition precedent to filing a motion, the party

alleging non-compliance must first give notice to the party whose conduct
is alleged to have violated the Agreement, and notice must to all other
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parties and to the Monitor as well. Thereafter, the involved parties shial]
attempt to resolve the dispute with the help of the Monitor. Ifunsuccessful,
the party alleging a violation may seek relief from the Court.

IL. Court-Appointed Monitor

A. The parties agree that the Court shall appoint a Monitor whose
responsibility shall be to facilitate the orderly and timely implementation of
this Agreement and to mediate points of controversy between the parties as
they may arise. The parties also agree that the Monitor must be committed
to the removal of the vestiges of segregation within Tennessee’s system of
public higher education and to aftainment of the objectives of this
Agreement.

B. In addition to the general responsibilities described in the Agreement, the
parties believe that the Court should provide the Monitor with the following
additional duties and powers:

1.

The Menitor shall be authorized to attend the meetings of any
committee created as a result of this Agreement.

. The Monitor shall bring to the attention of the parties any occurrences of

non-compliance with the terms of this Agreement. If after first
attempting to resolve the matter with the parties directly, the Monitor in
his or her judgment continues to believe that a party is in non-
compliance with the Agreement, then the Menitor shall so inform the
Court.

. The Monitor shall be permitted to have ex parte contact with the parties

and counsel.

The Monitor shall be permitted from time to time to seck the assistance
of nationally-recognized experts in the administration and operation of
public institutions of higher education. These expeits would work at the
direction of the Monitor and would provide a judgment regarding the
educational soundness and practicability of any proposals that the
Monitor might submit to the experts. The parties agree that any such
experts should be persons who have never worked at any of the public
or private universities in Tennessee.
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5. The Monitor shall report to the Court and the parties twice a year'on the
status of implementation and the State’s compliance with the terms and
objectives of the Agreement. At the time the State moves the Court for
a declaration of unitary status, the Monitor shall also file a final report
with the Court regarding the Monitor’s judgment on whether the terms
and objectives of the Agreement have been met.

6. Ifrequested to do so by the Court, the Monitor shall file a report and
recommendation regarding any issue pending before the Court.

3. The State will be responsible for the reasonable costs of the monitorship.

H1. Collection of Data and the Elimination of the DMC

A. The parties agree that the statistical data annually collected and reported in the
Tables of the DMC Report shall be continued for the term of this Agreement
unless the parties and the Monitor agree to discontinue one or more tables, The
parties further agree that within ninety (90) days of the appointment of a
Monitor, counsel and the Monitor shall meet and agree on what other data, if
any, shall be collected and how it should be reported. The data that is collected
must be sufficient to enable the parties to make an assessment about the effect
of the Agreement. The parties further agree that the data to be collected shall
be reported on an annual basis, and that the data is not intended to be a measure
of the State’s compliance with the terms of this Agreement.

B. The UT Board, the TBR, and THEC shall annually prepare a narrative
describing the specific actions they and as appropriate their institutions have

taken to implement the terms of this Agreement.
C. The parties agree that the DMC shall be disbanded, and the numeric other-race
goals established by the DMC no longer employed.
E. MISCELLANEOUS
I. Court Jurisdiction and Term of Agreement

A. The Court shall retain jurisdiction of this case for a period of five years or
for a period of time sufficient to insure compliance with the Agreement’s
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terms. As recognized in the introduction, the parties agree that with thie,,
implementation of all the provisions of this Agreement, the desegregation
of all public institutions of higher education in Tennessee will be attained,
the vestiges of segregation eliminated, And pursuant to the procedures set
forth in (E)I)(B) below, the case terminated. At the end of the period of
Court supervision, this Agreement shall terminate automatically and
without further formality unless extended by the Court upon appropnate
motion. Notwithstanding the term of this Agreement, the Court shall retain
jurisdiction over the payments to be made by the State to the TSU
Endowment until the last agreed-upon payment is made.

B. At the end of the five-year period or at such time not sooner than five years
when the State believes it has complied with the terms of this Agreement,
the State, may file a motion for a declaration of unitary status provided that
the terms and objectives of the Agreement have been met. Any party
wishing to oppose unitary status may do so and that party shall bear the
burden of showing that the State has failed to fully carry out the Agreement
or that vestiges of de jure segregation remain. The party objecting to
unitary status may move the Court to permit discovery and for an
evidentiary hearing on the issue of unitary status.

C. The parties recognize that the Court may upon its own initiative or upon the
motion of a party extend or shorten the time of any provision contained in
this Agreement.

II. Reaffirmation of Nondiscriminatory Identity, Practices and Procedures

A. Each institution and governing board shall reaffirm its non-discrimination
policies in all aspects of university and college life, including firancial aid,
extracurricular activities, hiring and retention of employees, and recruitment

and enrollment of students.
B. Each institution of the TBR and UT systems shall continue currently
existing policies for dealing with issues of racial harassment on campus.
III. Existing Geier Initiatives and Scholarship Program

A. The parties agree that the State shall continue to fund all existing
Geier initiatives and scholarship programs; provided, however, that the
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existing programs may be modified or eliminated by the developmentof
new and more effective initiatives under the provisions of this Agreement.
To the extent the existing Geier scholarship programs have been interpreted
to apply only to full-time students, the parties now agree that those

programs shall include pari-time-degree-seeking students as well. In the
event any cxisting Geier program is found by a court to be inappropriate or
unlawful, the State shall use the funds from that program to support the
various requirements of this Agreement.
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IV. Adoption of Provisions from the 1984 Stipulation of Seitlement 7,

A. Except as specifically set out below, the provisions of the 1984 Stipulation
of Settlement are superceded by this Agreement. The provisions listed
below are specifically retained:

1. “(F) If either governing board should take any steps in the next five
years to increase admissions and/or retention requirements and to
establish minimum requirements statewide, the Board will:

*“1. Conduct a desegregation impact analysis prior to the
implementation of the new requirements, to ascertain whether these
new requirements will have an adverse impact on black students;

“2. Authorize institutions to enroll a percentage of new entering
classes under alternative admissions standards, said percentage to be
determined periodically by the appropriate governing board and to
be consistent with the objectives of this [agreement].

2. "(G) Progress in [obtaining the goals of this Agreement] will be a factor
in the review of department heads, deans and vice presidents and vice
chancellors by institutional presidents and chancellors and in the review
of presidents and chancellors by the chief executive officer of each
system.

3. *(VIL.) The governing boards or the institetions under their jurisdiction
will conduct a desegregation impact analysis prior to implementing any
proposals for the creation of new institutions or initiating changes in the
mission of existing institutions. Defendants commit to implementing no
such changes which would be inconsistent with provisions of this
{Agreement] or which would adversely affect desegregation of higher
education in Tennessee.

4. *“(VIlL.) Defendants agree that no institution will be identified as a one-
race institution or a predominantly one-race institution in any official
university publication or in any public statement made in an official
capacity by any administrator of that institution. Each institution
mission statement shall refer to its mission as an institution committed
to education of a non-racially identifiable student body.
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5. “{X.) Upon the filing of a motion by any party [or the filing of a réport
and recommendation required as a result of this agreement] the Court
shall hear arguments [if necessary] from counsel for all the parties. The
Court shall set [any such hearing] within 60 days [of receipt of the -
motion or report].”

"V, Access to Consultants Prior to Studies Being Conducted and
Opportunity to Comment on Any Desegregation Impact Analyses

A. The parties agree that in those instances where an outside consultant or
consulting firm is hired to conduct a review or assessment, or to provide
recommendations, that the consultant or consulting firm shall separately
interview the parties or their representatives prior to undertaking the
study. The purpose of these interviews is to ensure the consultant has
the broadest possible access to information and opinion in advance of
the study being designed and implemented.

B. Any desegregation impact study required by the terms of this Agreement
shall be made available to the parties and the Monitor, and the parties
shall have an opportunity to comment thereon.

VL. Attorneys’ Fees and Expenses

A. Within 30 days of approval by the Court of this Agreement, the Private
Plaintiffs and Private-Plaintiff Intervenors shall file their statements of
fees and claims for expenses with the State through the Attorney
General’s Office. These submissions shall comport with the
requirements of 42 U.S.C. § 1988.

B. The State then shall have 120 days to review the submissions and to
seek clarification. Thereafter the State shall inform those moving for
attorneys’ fees and expenses what amounts it is prepared to pay
voluntarnily.

C. If, the State and a movant for attorneys’ fees and expenses are unable to
agree on the amount of the payment, then the party seeking fees and
expenses shall move the Court for an award.
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VII. Other Provisions e

A. By consenting to this Agreement, the Defendants are not admitting that
they are presently in violation of any constitutional or statutory
provision of federal law,

B. The parties consent to the withdrawal without prejudice of all pending
motions in this case.

C. The State shall provide funding to support one new full-time staff
position at the TBR. This position will be held by an individual whose
responsibility it shall be to assist the TBR and its institutions in the
implementation of this Agreement.

D. Ten days after the approval of the Agreement by the Court, the State,
through the Governor’s office, shall provide $75,000 in initial funding to
the TBR so that the consultants to be hired under Section B paragraph
(D(B)(1)(a) of this Agreement can begin to work as soon as they are
selected, and the TSU coordinating committee established under Section
B paragraph (I){A)(1) can begin its duties.

Consent Decree entered and approved in Nashville, Tennessee, on this the day
of , 2000.

HON. THOMAS A. WISEMAN, JR.
SENIOR U.S. DISTRICT JUDGE

Approved as to Form and Content:

Please see page 54 of 54 for The United States

QUENTON 1. WHITE HELEN NORTON
United States Attorney General Deputy Assistant Attorney General
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ROBERT C. WATSON
Assistant United States Attorney

JEREMIAH GLASSMAN
MICHAEL S. MAURER
LAWRENCE R. BACA
PAULINE A. MILLER
KENNETH D. JOHNSON
(D.C. Bar No. 434462)
U.S. Department of Justice

-Civil Rights Division

Educational Qpportunities
Suite 4300
Patrick Henry Building

- 601 D Street, NW., Suite 4300

Washington, DC 20530
(202) 514-6781
Fax: (202) 514-8337

Attbmeys for Plaintiff-Intervenor

.United States

GEIER PLAINTIFFS

By Geerge Barett

Barrett, Johnson & Parsley
217 Second Avenue North
Nashville, Tennessee 37201
615-244-2202

RICHARDSON PLAINTIFFS-INTERVENORS

By Richard Dinkins

Dodson, Parker, Dinkins & Behm
306 Gay Street

Nashville, Tenmessee
615-254-2291

Local counsel for the NAACP Legal Defense Fund, Inc.
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Elaine R. Jones, Director-Counsel
Theodore M. Shaw
Melissa Woods

NAACP Legal Defense & Education Fund, Inc.

99 Hudson Street, Suite 1600
New York, New York 10013

212-219-1500

MCGINNIS PLAINTIFFS-INTERVENORS
By John Norris '

Hollins, Wagster & Yarbrough

22" Floor, SunTrust Center

424 Church Street

" Nashville, Termessee

615-256-6666

STATE OF TENNESSEE
By Paul G. Summers
Attorney General and Reporter

By Kate Eyler
Deputy Attorney General

By Kevin G. Steiling

Deputy Attorney General
Cordell Hull Bidg. - 2™ Floor
425 Fifth Avenue North
Nashville, Tennessee 37243
615-741-6474

217

_ Page 53 of 54



QUENTON 1. WHITE HELEN NORTON

United States Attomey General Deputy Assistant Atterney General
ROBERT C. WATSON JEREMIAH GLASSMAN

Assistant United States Attorney MICHAFEL S. MAURER

‘ LAWRENCE R. BACA
PAULINE A. MILLER
KENNETHD. JOHNSON
(D.C. Bar No. 434462)
1.8, Department of Justice
Civil Rights Division
Educatiorst Opptrtanit
Suite 4300
Patrick Henry Building -
601 D Street, N.W ., Suite 4300
Washington, DC 20530
(202) 514-6781
Fax: (202) 514-8337
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Attorneys for Plaintiff-Intervenor
United States
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

RITA SANDERS GEIER, et al.,
Plaintiffs,

UNITED STATES OF AMERICA,
Plaintiffs-Intervenors,

No, 5077
Judge Wiseman

RAYMOND A, RICHARDSON, JR., et al,,
Plaintiffs-lIntervenors,

and

H. COLEMAN MCGINNIS, et al.,
Plaintiffs-Intervenors,

V.

PHIL BREDESEN, et al.,

Defendants.

et T et S e S N st s Tt e e e e ! e’ et Yt T e S St

FINAL ORDER OF DISMISSAL

This case is before the Court an the Joint Metion for the Entry of a Final Order of
[Msmissal (Joint Motion”) and the parties’ Statement in Support of the Joint Motion (“Statement
in Support™). Having reviewed the Joint Motion and the Statement in Support, and having given
the parties a full opportunity to be heard and 10 participate in a hearing on the Jeint Motion, it is
ADJUDGED and ORDERED as follows:

The Defendants have fully complied with the requirements of the 2001 Consent Decree.
Geier v. Sundquist, 128 F. Supp. 2d 519 (M.D. Tenn. 2001), and any remaining vestiges of

segregation have been removed from the Tennessee system of public Ligher education, to the

1 Dol e it wide grterad an
v ei in compliance with

Al
FRCP. o ol/ 0 By A/

S

220



extent practicable and as required by United States v. Fordice, 505 U.S. 717 (1992). The State is

now operating a unitary system of public higher education and the Defendants have represented
to the Court that they will continue to do so. The Defendants have represented they do not intend
1o reinstitute or reestablish any practices or pelicies of its prior dual system that would foster or
encourage the resegregation of the Tennessee system of public higher education, nor dismantle
the unitary system they have achieved.

The Court adopts the Statement in Support of the Motion and the same is incorporated
herein by reference.

Finally, having had the judicial responsibility of this casc for the entire 28 years of my
tenure as a judge, the Court takes this opportunity to record efficially in the Order of Dismissal
and in the permanent records of the Middle District of Tennessee some personal observations and
laudatory remarks,

The progress of this case, particularly in recent years, presentis a remarkable example of
the societal benefit that can occut when lawyers of vision and imagination, motivated by a
passion to not only represent a client but to achieve a just result, apply their energy and inlellect
to a problem. This Court and this case have been blessed with outstanding lawycrs in the finest
traditions of the profession. Mr. George Barrett recognized the problem and brought to it his
inimitable creativity and perseverance. Senator Avon Williams and now Chancellor Richard
Dinkins intervened and brought their civi! rights litigation experience and the perspective of an
historically black college to the case. These intervenors are now represented by Mr William Paz
Haynes, son of our colleague and friend Judge Joe Haynes. John Norris and formerly counsel,

now U.S. District Judge Aleta Trauger, intervened and ably represented the perspective of the
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TSU and former UTN faculty. The NAACP Legat Defense Fund and the Department of Justice
came into the case and provided input of the national significance of the case. Successive
Attorneys General of Tennessee, culminating in the insightful leadership of General Paul
Summers and his assistants Andrew Bennett, Kevin Steiling, and Kate Eyler ably presented the
position and interests of the State of Tennessee. Good lawyers make a judge’s job easy.

The parties to the case deserve special commendation. The consistently well-intentioned
attitude of the respective parties has made for a largely non-confrontational, non-litigious
atmosphere. Of particular note has been the active involvement of both former Governor Den
Sundquist and his assistant, Justin Wilson, and current Governor Phil Bredesen and his counsel
Bob Cooper. This settlement could never have been accomplished without their cooperative
participation and their sincere conviction that it was in the best interest of all the citizens of
Tennessce. The knowledgeable contributions of Mrs. Rita Sanders Geier, Dr. Coleman
MeGinnis and Dr. Ray Richardson have been invaluable.

Lastly. the tremendously important contribution of the court appointed mediator, Mr.
Carlos Gonzalez, is probably the single most significant factor iﬁ bringing about this very great
dav. He possessed and demonstrated to the parties the integrity and neutrality, the understanding
of and sensitivity to the respective positions to be fully accepted and trusted as an honest broker.

He finishes this job with my great respect and gratitude for a job well done.
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APPENDIX E
INFORMED CONSENT AND SURVEY INSTRUMENT FOR
A QUALITATIVE ANALYSIS OF GRUTTER V. BOLLINGER: IMPLICATIONS
FOR USE IN PROFESSIONAL PROGRAMS CONDUCTED UNDER GEIER V.
BREDESEN
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INFORMED CONSENT FORM:

“A Qualitative Analysis of Grutter v. Bollinger, et al: Implications for Use in
Professional Programs Conducted Under Geier v. Bredesen”

My name is Marva L. Rudolph, Director of the Office of Equity and Diversity (OED) at
the University of Tennessee, Knoxville. More importantly for this contact, [ am a
Doctoral student in Political Science conducting dissertation research. The dissertation is
entitled “A Qualitative Analysis of Grutter v. Bollinger, et al: Implications for Use in
Professional Programs conducted Under Geier v. Bredsen”. The purpose of the research
is to determine if the race-conscious efforts currently used by Tennessee to recruit and
retain a diverse student population within its professional programs comply with the
standards rendered in Grutter v. Bollinger and, if not, what must be done to meet such
standards.

This contact is to request your voluntary assistance as a participant in this research effort.
Such participation would consist of completing a written survey, which could take
approximately thirty minutes of your time. For some of the participants, face-to-face
interviews might then be requested and, if permitted by the participant, tape-recorded to
ensure that all information is accurate. This researcher will serve as the transcriber of
tape-recorded information. Audio tapes will be destroyed when transcribed. Such tape
recorded sessions might take 30-60 minutes to conduct.

Data will be stored securely and made available only to persons involved in the research
study, unless you give specific permission in writing to do otherwise. No reference will
be made in oral or written reports, which could link participants to the study.

As stated, your participation is voluntary. You may withdraw from the study at anytime
without penalty. Upon completion and acceptance of the dissertation research, data will
be returned to you or destroyed.

If you have any questions about the study or procedures, you may contact me, Marva L.
Rudolph, at Office of Equity and Diversity (office address), 1840 Melrose Avenue,
Knoxville, TN 37996-3560, 865-974-0717. If you have questions about your rights as a
participant, you may contact the Research Compliances Services at the Office of
Research at 865-974-3466.

I have read the above information. I have received a copy of this form. I agree to
participate in this study.

Participant’s signature Date

Investigator’s signature
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Survey Questions for: “A Qualitative Analysis of Grutter v. Bollinger, et al:
Implications for Use in Professional Programs Conducted Under Geier v. Bredesen”
1. What is your definition of affirmative action?
2. What is your definition of diversity?
3. Does your institution have a current mission statement regarding diversity?
Yes No  [If Yes, cite that mission statement.

4. Does your institution currently have special race-conscious admissions
programs?

Yes No

5. If No, has your institution made a conscious choice not to use race-conscious
admissions programs?

Yes  No If Yes, please explain.

6. If you answered “Yes” to Question #4, identify the types of race-conscious
admissions programs used (ex. undergraduate admissions, graduate admissions,
post-doctoral programs, etc.):

e o o

7. Which professional position(s) or office(s) at your institution:

a. Administers the program(s)

b. Recruits and selects participants (students) into the program(s)

c. Develops the criteria used to review and select participants into the
program(s)

d. Monitors the programs(s)

8. Identify the types of professional programs provided at your institution.
a.
b.

C.
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9. If you use race-conscious admissions criteria for admission into the professional
programs, do you have procedures to:

a. Recruit potential applicants Yes  No

b. Select participants Yes No

c. Monitor and evaluate the progress of the selected participants
Yes No

d. Compensate participants
Yes  No

e. Help secure employment for graduates
Yes  No

10. If you answered “Yes” to Question #9 above, please describe (or attach
information regarding) procedures used to:

a. Recruit potential applicants
b. Select participants

11. Based on your personal knowledge, what has/ve been the strength(s) of the
race-conscious admissions programs?

12. Based on your personal knowledge, what has/ve been the area(s) of concern
regarding the race-conscious admissions programs?

13. If your race-conscious admissions programs are funded under the Geier
Stipulation/Consent Decree, how will such programs be directly affected if Geier
funding is eliminated?

14. If Geier programs are eliminated, will your institution continue race-conscious
admissions programs? If yes, what criteria will be used to recruit and select

participants?

15. If you answered “No” to Question #14 but answered “Yes” to Question #3, will
the institutional mission statement change? If yes, in what way?
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APPENDIX F
SELECTED STUDENT ENROLLMENT DATA BY RACE FOR TENNESSEE
PROFESSIONAL PROGRAMS AT PUBLIC INSTITUTIONS
(FALL 2000-FALL 2004)
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APPENDIX G
LETTER FROM UNIVERSITY OF TENNESSEE COMMISSION FOR BLACKS
TO DR. LOREN CRABTREE, CHANCELLOR, THE UNIVERSITY OF
TENNESSEE, KNOXVILLE, RE: SUPPORT FOR GEIER CONSENT DECREE
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nelUNIVERSITYof TENNESSEE

College of Arts and Sciences
Office of the Dean

26 Alumni Memarial Buillding
Knoxwille, TN 37996-1320
(865} 974-5332

Fax: {865} 974 4352

W artscl.utk. edu

May 22. 2006

Chancellor Loren Crabtree

527 Andy Holt Tower

University of Tennessee, Knoxville
Knoxville, Tennessee 37996

Dear Chancellor Crabtree:

As you know, we. the members of the Commission for Blacks, have been charged with advising
on planning, implementation, and evaluation of University programs, policies, and services as
they relate to Black students, faculty, and staft on the University of Tennessee campus. In that
capacity we want to express our deep concern about the prospect of lifting the stipulations of the
Consent Decree established in Geier v. Alexander and our conviction that it is not in the best
interest of the University of Tennessee to settle the law suit at this time. The Geier stipulation has
allowed the University the legal protection to move forward with programs specifically designed
to attract Black students, faculty, and staff. The legal protection and the funding are necessary
for progress 1o continue. Since the University of Tennessee has recently reaffirmed its
commitment to diversity. we feel that you may well sharc many of our concerns.

The number of Black students enrolled at the University has historically laggzed behind the
percentage in the overall population of the state. While recent numbers still show that the
University has work to do in increasing the presence of Black students on this campus, we must
notc that, in recent years, there has been marked improvement in both the number and quality of
Black students admitted to the University, Certainly, much of this s to be credited to an
administration that has worked hard to achieve these positive gains, however modest they may
be. Bul it is also fair to say that the University has been aided in its efforts by the resources and
thrust given by several of the Geier stipulations. It is our position, therefore, that without the
funds made available under Geier. the University will not have adequate financial resources to
tund scholarships for Black undergraduate and graduate students. Furthermore, we contend that
once the stipulations are lifted, we may experience a drop in those resources needed to attract
and keep Black students on this campus. We note that this has been the experience around the
country, i.e., once the protections are lost, there is a corresponding drop in those services and the
successtul recruitment that those protections arc meant to address.

The hiring and retention of Black faculty and staff will be similarly challenged by the lifting of
the Consent Decree. In their report of March 2002, William B. Harvey and Reginald Wilson
made several recommendations for inereasing the number of Black faculty and administrators on
this campus. [t should be noted that their recommendations assumed the full implementation and
not the dismantting of the Consent Decree. If the University is to continue to work toward a
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diverse community of students, faculty, and staff, it must keep the resources it presently has in
place while actively pursuing others.

Recognizing that you have provided support to the efiorts of the Commission for Blacks and the
development of the campus Diversity Plan, we respectfully request that you respond to our
concerns by sharing with uis in writing what proactive measures are being put in place and what
discussions are underway with the Geier Committee, President Petersen, the Tennessee
Legislature. and the Legislative Black Caucus to address these issues in a timely and effective
manner. We also ask that you share with the parties listed above the issues and questions that
have been raised. Looking forward to vour response. we remain

Sincerely yours,

Carolyn R. Hodges, Chair

Jane Redmond, Chair-Elect
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APPENDIX H
EXCERPTS OF THE UNIVERSITY OFTENNESSEE, KNOXVILLE,
DIVERSITY PLAN AND PROGRESS REPORTS
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DIVERSITY AND THE UNIVERSITY OF TENNESSEE
A FRAMEWORK FOR ACTION, 2005-2010

CONTEXT AND BACKGROUND

The University of Tennessee. Knoxville is the state’s flagship research institution, a campus of choice
for outstanding undergraduates. and a premier graduate institution. As a land-grant university, it is
committed to excellence in learning, scholarship, and engagement with society. In all of its activities,
the University aims to advance the frontiers of human knowledge and enrich and elevate society. The
University intends that all members of its community promote the values and institutions of a
representative democracy and lead lives of political integrity, civic engagement, and responsibility.

Therefore, the University holds intellectual curiosity and the thirst for knowledge to be among its core
values and recognizes that intellectual and academic freedom and integrity are essential components of a
campus atmosphere that fosters the pursuit of knowledge and understanding. The University further
recognizes that the pursuit of knowledge and understanding is enriched by an environment in which
people of diverse backgrounds learn together and from each other. and participate in free and genuine
exchanges of views, It recognizes that all members of the University community benefit from diversity
and that the quality of learning, research, scholarship and creative activities is enhanced by a campus
climate of inclusion, understanding, and appreciation of differences and the full range of human
experience. The University of Tennessce must prepare students to function successfully in a diverse
society, A university diverse in its people, curricula, scholarship, research, and creative activities
expands opportunities for intellectual inquiry and engagement, helps students develop critical thinking
skills, and prepares students for social and civic responsibilities.

Consequently, the University aspires to be an institution that celebrates diversity by welcoming all
students, staff, and faculty as respected and valued participants in the University’s educational mission.
In furtherance of these goals, the University welcomes people of different races, ethnicities, religions.
creeds, national origin, genders, sexual orientations, physical abilities, age, veteran status, and saocial,
economic. or educational backgrounds. The University is particularly committed to welcoming groups
who have been historically underrepresented, discriminated against or excluded. The University also
supports and encourages the promotion of diversity in its curricula, programs, faculty research.
scholarship, and creative activities.
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The Legacy of Diserimination and Segregation

During the past half century the United States has moved steadily to address issues related to equality of
opportunity. Building on such eatlier successes as the women’s voting rights movement and the
integration of the armed forces, equal rights movements have focused on legal and meral issues related
to ethnicity. race. gender. disabilities, sexual orientation, and intellectual freedom. The result has been
ihe elimination of many legal barriers to equality and the promotion of justice for historically under-
represented groups.

Despite progress, however, the legacy of discrimination remains. The University of Tennessee,
Knoxville, thus reaffirms its intention to create a campus environment characterized by respect for
diversity in all its forms. We begin by reviewing the impact of racial segregation upon the institution.

Public education in the state of Tennessee was segregated by law from 1870 to 1936. Although
not legally segregated thereafter, de facto segregation continued. In 1968, Rita Sanders (now
Rita Sanders Geier) filed suit against the state, alleging that segregation continued in vielation of
Title VI of the 1964 Civil Rights Act. The immediate occasion of the lawsuit was the University
of Tennessee’s decision to grant degrees and build a new facility for its Nashville campus. In
1968, the federal court ordered the state to develop plans to eliminate segregation in higher
education. In 1977, UT-Nashville was merged with the historically black Tennessee State
University, and in 1984 a Stipulation of Settlement was implemented with the intention of
upgrading the Tennessee State campus and stimulating further integration of the historically
white campuses. While the Stipulation of Settlement made progress toward these goals, more
needed to be done. On January 5, 2001, the Court approved the Geier Consent Decree. The
Decree sets out expectations for desegregation that if achieved within five years will relieve the
state of the desegregation order. The state provides significant funding for the desegregation
efforts, which have heen progressing energetically since 2001. The possible termination of this
tawsuit provides both an opportunity and a critical need to recommit to the value of a diverse
University and to plan for the post-Geier University of Tennessee.

Consequently. The University of Tennessee, Knoxville, asserts that diversity is integral to the
stated mission, culture. and goals of the institution. Intercultural and international understanding
enriches the quality of education for all students and provides them with the skills they need to
cross multiple cultural boundaries and communities. We live in a global village where the
interests and actions of diverse peoples impact daily cn our lives.

The University of Tennessee Board of Trustees affirmed its commitment to this mission in 2001:

*“The primary mission of The University of Tennessee is to provide quality educational
apportunities for the people of this state. Essential components of a quality education include an
outstanding and diverse faculty [staft and students], first-class facilities, and an environment
conducive to learning. The Board of Trustees is committed to achieving each of these essential
compoenents at The University of Tennessee. The Board of Trustees expressly reaffirms the
University's pelicy of nondiscrimination in all aspects of university life including financial aid,

i
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extracurricular activities, hiring, promotion and retention of employees. and the recruitment,
enrollment and retention of students.”

In many ways, The University of Tennessce, Knoxville, has become a more diverse institution in
the past decade, striving for improved communication, addressing racial incidents forthrightty
and openly, demanding respect for all individuals, aceepling and celebrating differences as
integral to institutional life and practice, and recruiting and retaining more diverse students,
faculty and staff.

The following are examples of recent improvements;
Increasing ethnic and racial diversity

In 2002-03, of the 4.536 regular UTK employees, 50% were females, and 13% were
minorities (of whom 61.5% were African American). At the upper administrative level.
51% of persons in the executive/managerial/administrative ranks were female.

The percentage of African American students in the entering freshman class continues to
rise, from under 8% three years ago to nearly 10% in fall. 2004. This reflects the
successful implementation of the African American Achievers and African American
Incentive Grant programs under the Geier Consent Decree.

Persons are filling higher administrative positions from historically under-represented
populations, including six academic deans, a director of a school, two vice chancellors,
two associate vice chancellors, three academic associate deans. and a dean of students.

Programmatic development

The African and African-American Studies Program has a new director and enhanced
quarters and operating funds.

The revised General Education Program includes a specific requirement in intercultural
studies.

The Lite of the Mind Program for entering freshmen introduces students to diverse
cultural and ethnic perspectives through the reading of a book in common and supporting
academic and public programs.

The Africa Semester in Spring 2003 was a resounding success for both academic
programming and student development.

The Programs Abroad Office has expanded study abroad programs and greatly increased
the number of students studying abroad,

Physical fucilities
The elegant new Black Culwral Center building. which opened in 2002, is fast becoming a

4.
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gathering place for peoples of all colors and creeds.
The Internaticnal House brings together international and domestic students in a wide
variety of intercultural programs and activities.

Advocacy

Religious diversity is well represented by numerous campus organizations.

Advocates of diverse sexual orientations have generated broad campus support from
faculty and students.

As greater numbers of Hispanic/Latino students come to the University, a Hispanic/Latino
Task Foree, a Hispanic/Latino fraternity and sorority, and & Hispanic/Latino speaker series
support thern,

The Chancellor’s Commissions for Women and for Blacks are actively engaged in
assessing the status of blacks and women and are advocating on their behalf,

The Imperative for Action

Lven with these achievements, the University must work to ensure that the practice of
discrimination does not continue. It is ¢lear that the University needs to create a more inclusive
community within the University and to reach out to the people of the surrounding community.
Many groups still encounter barriers to the promise and achievernent of equality, justice, and the
unprejudiced quest for knowledge. A land-grant institution founded upon principles of access and
opportunity, the University is still too often perceived as ineftectively serving a society that is
daily growing more diverse. We must redouble our efforts to erase barriers based on differences
in race, ethnicity, gender, religion, class, age. ability, and sexual orientation.

In April 2004, the Knoxville chancellor and vice chancellors announced plans for a
comprehensive initiative based on a plan to enhance diversity, with the primary goal of creating a
civil society that prepares students to function effectively in our increasingly complex global
society. The campus leadcrs enunciated four fundamental perspectives:

The University is committed to respecting diversity in all its forms: different ideas and
perspectives, age, ability, race, cthnicity, gender. sexual orientation, religious beliefs.
political persuasions, and the socioeconomic and geographic composition of its faculty.
staff and students.

We approach cultural differences with an attitude of learning from others in order to
entich our own experiences, thus making progress toward creating a genuinely civil
society in which all peoples are welcomed and honored.

When our ideals fall short in daily practice, we will redouble our efforts to achieve a
university community that reflects the pluralism of our society and of the world at large,
As a free marketplace of ideas, the University believes that spirited discussion of diversity
in all its manifold aspects and an acknowledgment of the complexity of the issues will
lead to positive change.
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Summary of the Action Plan’s Goals

The University’s Action Plan will focus on six broad goals, supported by more detailed plans
advanced by departments. colleges. and administrative units. Accountability is the key to success
and will be articulated at every level of the plan.

Goal One: Create and sustain a welcoming, supportive and inclusive campus climate.

The University aims to become a model academnic community that promotes diversity and
excellence and incorporates diverse perspectives in all its campus and community
activities and communications.

Goal Two: Atiract and refain greater numbers of individuals from under-represented populations
into faculty, staff, and adminisirative positions (particularly department heads, directors, deans,
and vice chancellors).

Increased success in recruiting and retaining diverse persons is critical. Success requires
genuine commitment, persistence, and intentional planning on the part of the entire
university community. An inclusive campus climate fosters retention,

Goal Three: Atiraci. retain, and graduate increasing numbers of students from historically under-
represented populations and international students.

The University intends that its students will reflect the diversity of gualified students
graduating from Tennessee high schools, The University will increase the retention and
graduation rates of historically underrepresented students. The University will engage in
increasing the recruitment and inclusion of international students into all facets of the
university community.

Goal Four: Develop and strengthen partnerships with diverse communities in Tennessee and
globally.

Alliances with civic, business, community, educational, and ethnic organizations will
enable the University to strengthen its intercultural programs and will promote the
productive exchange of ideas and resources. Because of its intimate linkages with global
atfairs, the University will seek to internationalize its programs and curricula to enhance
both domestic and international cultural understanding.

Goal Five: Ensure that undergraduate curvicular requirements include significant intercultural
perspectives.

Because the world is made up of diverse peoples, the University academic curricula must
ensure that all students study diversity. The University intends to strengthen academic

-6-.
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preparation of all students by infusing curricula with reputable scholarship and critical
thinking skills regarding diversity. Courses incarporating diversity perspectives may be
offered at any level, and will be incorporated in general education requirements as
appropriate.

Goal Six: FPrepare graduate studenis (o become teacher, researchers, and professionals in a
diverse world.

In today’s world, learning communities and rescarch groups are pluralist, heterogencous
entities typically characterized by high levels of diversity. The University intends that its
graduate students leave the University well-cquipped to serve as teachers, researchers, and
professionals in environments and institutions that are increasingly diverse.

THE ACTION PLAN: A CAMPUS-WIDE FRAMEWORK

The following goals and objectives will guide the action plans to be advanced by departments,
colleges, and administrative units. Each vice chancellor will coordinate the planning for his/her
unit. A comprehensive University-wide plan including near- and longer-term strategies and
responsibility for implementation and oversight will be in place by October 1, 2003.

The University seeks to ensure that genuine progress is made in intercultural and international
understanding in all sectors of the institution. Successful implementation of the action plans
requires individuals to take personal responsibility for improving diversity. To that end, all
administrators will be held accountable for developing, implementing, and assessing diversity
plans,
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Goal One: Create a welcoming, supportive and inclusive campus.
Objectives:

Develop and implement a campus-wide Quality Enhancement Plan focused on the
enhancement of intercultural and international awareness.

Ensure that the University’s academic curricula prepare students to prosper in the
pluralistic world of the 21 century.

Develop strategies to oppose and eliminate all aspects of discrimination on campus.
Foster professional development and advancement for all employees.

Review and improve all elements of campus safety and security.

Improve internal and external communication reparding diversity issues,

Create and implement policies, and design physical facilities to support the family needs
of faculty, staff, and students.

Involve all campus constituencies — students, faculty, staff, and alumni — in promotion of
diversity.

Universiry strategies and benchmarks.

Streamline and coordinate all African-American student support services.

Develap supportt services for other historically under-represented populations.

Support faculty efforts to infuse intercultural and international perspectives into courses
across the curriculum.

Appoint by nomination a campus-wide Council on Diversity to establish benchmarks,
monitor, and update the action plan,

Develop comprehensive procedures to assess and monitor annually the progress and
effectiveness of diversity initiatives.

Support student, campus, and community advisory groups working on diversity initiatives.
Develop a diversity-training workshop for students, faculty, and staff.

Protect the rights of all parties involved with allegations of discrimination.

Develop procedures for reporting diversity-related incidents.
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Goual Two: Attract and retain greater numbers of individuals from under-represented
populations into faculty, staff, and administrative positions.

Objectives.

Provide career advancement mentoring opportunities for faculty, staff, and administration.
Increase the diversity of personnel at all levels,
Ensure that University policies and procedures retflect and promote diversity.

Uiniversity strafegies and benchmarks:

Require that all units conduct aggressive searches, including strategic hiring, and
emphasize developing pools that include under-represented individuals.

Require that each unit implement hiring plans that aggressively enhance the identification
of diversity within their disciplines.

Employ aggressive hiring, training, and promotion programs te increase the number of
individuals of historically under-represented populations in all University positions.
Develop a central revolving fund to support the strategic recruiting and hiring of diverse
individuals.

Annually evaluate administrators and hold them accountable for success in promoting
diversity in their units,

9
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Goal Three: Attract, retain and graduate increasing numbers of individuals from
historically under-represented populations and international students.

Objectives:

Develop need-based academic scholarships in order to increase student diversity.
Prepare students to engage in the complex world of the 21 century.

Through intensive recruitment, increase and retain the number of undergraduate and
graduate ethnically and culturally diverse students, including international students.
Bring the retention and graduation rates of diverse students to the same level as the
University average.

Provide career development mentoring opportunities for graduate, undergraduate, and
professional students.

University strategies and benchmarks:

Evaluate all existing minority recruitment and mentoring/retention programs, including
Geier activities, to determine their effectiveness. Reallocate resources as necessary.
Develop a plan and secure the funds needed (o maintain progress after successfully
meeting the Geier Consent Decree provisions.

Ensure that classroom materials, methods, and climate reflect the imperatives of
intercultural and international knowledge and awarencess,

Provide a wide range of cultural and intellectual programs that demonstrate a connection
between academic and extra-curricular activities.

-10.
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University of Tennessee-Knoxville
Diversity Plan Progress Report

Submitted by the Diversity Council
June 2006
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Executive Summary

In 2005, Chancellor Loren Crabtree appointed a campus Diversity Council at the
University of Tennessee-Knoxville (UTK) consisting of 22 persons from the
administrative, faculty, and student ranks. The Council was given a charge of developing a
framework and process whereby campus units could identify goals, objectives, and
programs to address the diversity needs within their respective areas. The framework
consisted of six basic goals which addressed the areas of recruiting and retaining students
and faculty, preparing faculty and graduate teaching assistants to teach a diverse student
body, strengthening ties between the campus and Knoxville community, and creating and
sustaining an overall diverse campus climate conducive to welcoming students, employees,
and visitors to the university community. The framework was disseminated to every
campus department/unit. Members of the Diversity Council met with campus units to
provide assistance in developing their individual plans.

As a result of such efforts, 74 individual plans were submitted to the Diversity Council by
units representing every aspect of the University—student affairs, academic affairs, and
support programs. The Council was then sub-divided into six task forces that reviewed the
plans and assessed them by focusing on themes or patterns, best practices, challenges and
recommendations,

During the assessment, several diversity plans rose to the forefront as overall best practices.
These units had a director, department head, dean ,and/or the associate Dean who embraced
the initiative by taking an active role in developing the plan and promoting it within the
unit or coliege. They communicated with the Diversity Council concerning their plan and
used feedback to enhance their plan. These commendable plans included sound, feasible,
and often innovative strategies and benchmarks with clear timelines and responsible
parties. The units that provided diversity plans that serve as best practices are:

College of Education, Health and Human Sciences
College of Business Administration

Division of Student Affairs

University Libraries

Office of Disability Services

Department of English

Along with identifying best practices, each task force also identified themes or patterns in
strategies for each goal among the various diversity plans. These patterns show
possibilities for collaborations across campus. Multiple diversity plans identified the
following strategies for goal one (Create and sustain a welcoming, supportive and inclusive
campus climate): diversity training, diversity websites, publications, and/or newsletters,
display cases, cultural events and programming: i.e. celebrations, speakers and including
diversity in staff evaluations and diversity awards.

Patterms that emerged among strategies for goal two (Attract and retain greater numbers of
individuals from under-represented populations into faculty, staff, and administrative
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positions (particularly department heads, directors, deans, and vice chancellors)) include:
Designing recruiting/marketing plans that emphasize attracting qualified individuals from
underrepresented populations; encouraging faculty and staff to participate in workshops/
professional meetings which address issues of diversity and retention; seeking funding for
workshops and professional meetings; developing clear guidelines/directives for hiring
strategies designed to increase diversity among faculty and staff; and providing mentoring
opportunities for underrepresented faculty and staff to increase retention.

Goal three (Attract, retain, and graduate increasing numbers of students from historically
under-represented populations and international students) strategies often focused on:
increasing scholarship dollars to attract students from underrepresented groups, mentoring
programs that allow students to connect with others in an attempt to retain them and
educational programs targeting students involved with their department, college or major.

Multiple diversity plans focused on the following strategies for goal four (Develop and
strengthen partnerships with diverse communities in Tennessee and globally): establishing
programs with overseas universities, participating in or hosting community groups, staff
participation in international experiences and encouraging students to explore international
oppertunities.

Goal five(Ensure that undergraduate curricular requirements include significant
intercultural perspectives) showed the following patterns among strategies in plans:
supporting and expanding interdisciplinary programs that focus on diversity in curriculum,
integrating study abroad into curriculum, assuring that a wide range of undergraduate
courses address issues of diversity and encouraging departments to address global issues in
curriculum.

Finally, the patterns that emerged in goal six (Prepare graduate students to become teacher,
researchers, and professionals in a diverse world) strategies include: diversity training
exercises for graduate teaching assistants, international research collaborations and study
abroad programs for graduate students.

The review and assessment of the diversity plans shows that UTK is faced with many
challenges in its venture of creating a campus-wide Diversity Plan. In response to these
challenges, the Diversity Council makes the following recommendations:

¢ Increase public awareness of the Diversity Plan and its relationship with the
Ready for the World (RFW) initiative. Include a greater web presence and
diversity related iconography, messaging and communications for the Diversity
Plan and Diversity Council.

» Keep diversity dialegue active on campus. Retain diversity as an issue in the
forefront. Diversity should be inherent in every aspect of campus life. Dialogue
around diversity should use the Diversity Council definition of diversity, which is
more inclusive than past definitions of diversity on campus. The Chancellor should
address the campus on the importance and obligation of the Diversity Plan,
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Make the Diversity Plan central to decision-making at UTK. If administration
keeps the Diversity Plan at the heart of decision making, campus culture will
evolve. There should be ongoing efforts on campus to achieve buy-in for the
Diversity Plan.

Create and publicize a plan for accountability in regards to the Diversity Plan.
Create a specific plan for accountability. Include diversity initiatives and activities
as part of performance reviews.

Maintain the Diversity Council. Transform the ad-hoc committee into a
permanent commission on campus. The Council will provide key roles in
monitoring and assessing the Diversity Plan, as well as cultivating strategic
planning skills within units.

Foster coordination of diversity efforts across campus. UTK should have
regular meetings and/or create a committee comprised of diversity related positions
across campus representing each major academic and administrative unit.

Develop a routine system of collecting diversity-related data. Develop a
systemic process for data collection that can be used for benchmarking and
monitoring, such as student demographic data within departments and diversity
program information.

Make funding available for the diversity plans to foster innovative initiatives.
Publicize information on available funds for diversity initiatives and innovative
ideas units place in their diversity plans. Create a budget for the Diversity Council
to allocate funds to units regarding recruiting and retention of diverse faculty, staff,
administration and students.
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APPENDIX I
GLOSSARY OF TERMS
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Affirmative Action—Policies and procedures used to offset past discrimination in
employment or education of under-represented groups such as women and racial
minorities. It is a term of general application referring to government policies that
directly or indirectly award jobs, admission to universities and professional schools, and
other social goods and resources to individuals on the basis of membership in designated
protected groups in order to compensate those groups for past discrimination caused by
society as a whole. (Hall, Ely, Grossman, & Wiecek, 1992).

Case Study—As used within this research, a research tool that allows for an examination
of the particular policies and processes used in the particular situations of the court cases
of Grutter v. Bollinger and Geier v. Bredesen.

Compelling State Interest—The assertion that an educational institution or level of
government has a substantial interest that legitimately may be served.

Consent Decree—An official order or agreement.

Critical Mass—Meaningful numbers or meaningful representation. As used in Grutter,
critical mass referred to sufficient numbers or representation with a group such that
students in the under-represented group feel free to participate in the classroom and not
feel isolated or like spokespersons for their particular group. (Grutter v. Bollinger)

De Jure Segregation—Segregation by law or officially sanctioned government action.

Diversity—Made of many different elements, forms, kinds, or individuals. In the
educational environment, diversity is most often used to signify a set of campus-based
educational activities designed to include students from all backgrounds and to enhance
the educational experience of all students. Diversity refers to differences in such things
as gender, socio-economic status, cultural backgrounds, religion, race, and ethnicity
(Assessing Campus Diversity Initiatives: A Guide for Campus Practitioners, 2002).

Dual System—An educational condition, arrangement, or established method of
segregating by race.

En banc—Refers to court sessions where the entire membership of the court participates.

Equal Opportunity—A combination of circumstances designed to treat similarly
situated persons in the same/like manner.

Equal Protection Clause of the Fourteenth Amendment—Clause in the Fourteenth
Amendment to the U. S. Constitution stating that no state shall deny to any person within
its jurisdiction the equal protection of the laws.

Ex rel.—An abbreviation of ex relatione, defined as legal proceedings, which are
instituted by the attorney general (or other person) in the name and behalf of the state, but
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on the information and at the instigation of an individual who has a private interest in the
matter (Kluger 2004, p. 202).

Executive Order—An order by a president or governor directing some particular action
to be taken.

Habeas Corpus—A petition filed with a court by a person who objects to his/her
detention.

Harvard Plan—Race-conscious admissions program used by Harvard University and
cited by Justice Powell in Regents of the University of California v. Bakke. According to
the Harvard Plan, race could be considered as one of many factors if applied in a
competitive process, if all applicants were eligible to compete against each other for
spaces available, and if the plan were flexible enough so that it did not constitute a quota
system.

Law School Admissions Council (LSAC)—A nonprofit corporation whose members
are more than 200 law schools in the United States and Canada. All law schools
approved by the American Bar Association (ABA) are LSAC members.

Narrowly Tailored (See Strict Scrutiny)—Refers to a policy that is carefully designed
to achieve its intended goal with a minimal negative impact on civil liberties (American
Civil Liberties, Stephens & Scheb, 1999). Standard of review which requires that a race-
conscious plan/policy/program must consider three basic factors: (1) the efficacy of
alternative, less intrusive, race-neutral approaches; (2) the extent, duration, and flexibility
and (3) the burden on those who do not receive the benefit of any consideration of race
(“What Now? The Michigan Cases and the Future of Affirmative Action in Higher
Education,” Springer, 2004).

Per Curium Decision—Decision delivered via an opinion issued in the name of the
Court rather than specific justices. Most decisions rendered on their merits by the
Supreme Court (and other appellate courts in the United States) take the form of one or
more opinions signed by individual justices and joined in by others. Even when such
signed opinions are unanimous, they are not termed “per curium.” Per Curium decisions
are given that label by the Court itself and tend to be short. Usually, though not always,
they deal with issues the Court views as relatively non-controversial.

Petition for Certiorari—A document, which a losing party files with the Supreme Court
asking the Supreme Court to review the decision of a lower court. It includes a list of
parties, a statement of facts of the case, the legal questions presented for review, and
arguments as to why the Court should grant the writ.

Professional Schools—Educational programs in the fields of law, medicine, dentistry,
pharmacy, and veterinary medicine.
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Soft Variables—Factors used by the Michigan College of Law to help identify persons
with diverse backgrounds for consideration of admission. Such factors included:
enthusiasm of the applicant’s references, quality of the undergraduate institution
attended, quality of the essay submitted by the applicant, and types of undergraduate
courses taken by the applicant.

Stipulation of Settlement—An official order or decision used to settle a lawsuit that
outlines a specific course of action to be taken by all parties involved (‘“The Fruits of
Judicial Decision: An Analysis of Geier v. Sundquist’)

Strict Scrutiny—The most demanding level of judicial review in cases involving alleged
infringements of civil rights or liberties (American Civil Liberties). The highest standard
of review used by the Court to evaluate the constitutionality of policies under the Equal
Protection Clause of the Fourteenth Amendment. Under strict scrutiny, racial
classifications are constitutional only if they are narrowly tailored and if they further
compelling governmental interests (7he Civil Rights Project, Harvard University, 2003).

Title VI of the Civil Rights Act of 1964—An Act stating that no individual should be
treated differently because of race, color, or national origin. Title VI prohibits race, color,
and national origin discrimination by recipients of federal financial assistance, which
applies to almost all institutions.

Unlawful Discrimination—Difference in treatment because of race, gender, age,
disability, color, national origin, and veteran status.
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and educated in the public school system there. In 1971, she received a Bachelor’s
Degree in Psychology from Knoxville College and a Master’s Degree in Planning in
1975 from the University of Tennessee, Knoxville. She is married to John Rudolph and
the mother of two children, John Marcus and Janna Michelle Rudolph.

In 1990, she joined the Office of Affirmative Action at the University of
Tennessee (Knoxville) as Equal Employment Opportunity Investigator and, between
1990-1999, served as Investigator, Assistant Director, and Associate Director of the
Office. In 1999, she became the Director of the Office of Equity and Diversity. Other
professionally relevant employment has included positions as EEO Investigator (1984-
1986) and Regional Coordinator (1986-1989) of the Tennessee Human Rights

Commission, Knoxville office.
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