
 
 
 
 
To the Graduate Council: 
 
I am submitting herewith a dissertation written by Marva Lane Rudolph entitled “A 
Qualitative Analysis of Grutter v. Bollinger:  Implications for Use in Professional 
Programs Conducted Under Geier v. Bredesen.”  I have examined the final electronic 
copy of this dissertation for form and content and recommend that it be accepted in 
partial fulfillment of the requirements for the degree of Doctor of Philosophy, with a 
major in Political Science. 
 
     Otis H. Stephens, Jr.  
      
      Major Professor    
 
We have read this dissertation 
and recommend its acceptance: 
 
 
John M. Scheb 
 
 
Patricia K. Freeland 
 
 
Joy T. DeSensi 
 
 
 
     Accepted for the Council: 
 
 
     Carolyn R. Hodges 
 
     Vice Provost and Dean of the Graduate 
     School 
 
 

(Original signatures are on file with official student records.) 



 
A Qualitative Analysis of Grutter v. Bollinger: Implications for Use in Professional 

Programs Conducted Under Geier v. Bredesen 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

A Dissertation 
Presented for the 

Doctor of Philosophy Degree 
The University of Tennessee, Knoxville 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Marva Lane Rudolph 
May 2007 



ii 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Copyright © 2007 by Marva Lane Rudolph 
All rights reserved. 



iii 

ACKNOWLEDGEMENTS 
 
 I would like to express my sincere appreciation to the many individuals who 

contributed to the successful completion of this study. Throughout the process, Dr. Otis 

H. Stephens, Jr., my chair, and committee members, Drs. John Scheb, Patricia Freeland, 

Mary Jane Connelly, and Joy DeSensi asked questions, made suggestions, and, of course, 

motivated me to continue this effort.  Recognition is also given to Dr. Faye Harrison, 

who, prior to leaving the University of Tennessee, helped me to formulate my ideas and 

referred resources that proved invaluable. 

 I would like to thank every person who served as resources to this study, 

particularly Rita Geier, Brian Noland, and Carlos Gonzalez. Please continue to serve as 

valuable resources to The University as we move into the post-Geier era.  To the 

members of the staff at the Office of Equity and Diversity, you allowed me the time to 

concentrate and move forward by providing the support needed to keep our office 

functional.  I will never be able to express how important your cooperation has meant to 

me. 

 To my family, particularly my children, Marcus and Janna, who continued to 

love, support, and believe in my ability to complete this study, I hope you will explore 

every avenue available that provides you a positive learning experience. Special thanks 

must be given to Alice Greene, Carolyn Hodges, Susan Martin, Anne Mayhew, Loren 

Crabtree, Joan Dolence, and Karen Swander, who were there during some very dark days 

providing support that helped me stay focused and remained supportive in spite of my 

sometimes unfriendly behavior.   



iv 

I thank my parents, Major and Evelyn Lane, who raised four children to believe in 

themselves and a power greater than themselves. I have tried to instill the same values in 

my own children. Finally, to my grandmother, Minnie Lawrence Lane, who, with only a 

ninth grade education, understood the value of life long learning. In 2006, at the age of 

ninety-four, she departed this earth still believing in me and in my ability to move 

forward. Through her quiet demeanor and loving hands, she was able to nurture a soul 

that needed special care. 

 



v 

ABSTRACT 
 

This study represents an analysis of the public policy mandated in Grutter v. 

Bollinger and the public policies and procedures administered through Geier v. Bredesen 

at professional schools in the State of Tennessee. To gather information and ensure 

objectivity, a multiple information-gathering approach was used, which included 

administering a written questionnaire, reviewing court documents, conducting elite 

interviews, and participating in various University of Tennessee-based committees. Both 

Grutter and Geier used affirmative action policies to help achieve student body diversity 

in public higher education institutions.  Grutter used affirmative action as a voluntary 

means to support the argument that diversity is a compelling governmental interest. 

Diversity included, but was not limited to, racial diversity.  In Geier, Tennessee 

professional higher educational institutions were court-ordered to use affirmative action 

policies to remove the legacy of de jure segregation.  In Geier, diversity was the desired 

goal but was limited primarily to racial diversity of two racial groups, Blacks and Whites. 

Through the admissions processes they examined, Grutter and Geier dealt with both 

applications of affirmative action policies—non-remedial (diversity) and remedial 

(correcting past discrimination). In 2003, the Grutter case became the national standard 

for all colleges and universities, public and private, in the use of race-conscious 

admissions policies in undergraduate, graduate, and professional programs.  In 2006, a 

Final Order of Dismissal was issued on the Geier lawsuit.  As a result, public higher 

education institutions in the State of Tennessee must now abide by the standard laid out 

in Grutter.  
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The central question posed in this study was whether Geier’s admissions policies 

comply with the current Grutter standard. The findings indicate that, as originally written 

and applied, Geier admissions policies do not meet the current Grutter standard.  Under 

Geier, race was the only type of diversity sought, and race was limited only to Blacks and 

Whites.  Therefore, Geier, as originally written, is not narrowly tailored and does not pass 

the strict scrutiny test.   

Under Geier, much progress was made to increase student body diversity, 

particularly of historically underrepresented groups.  As Tennessee moves into the post-

Geier era, administrators of the state public colleges and universities continue to assert 

that diversity is a compelling governmental interest. Future efforts must demonstrate the 

ability to maintain the progress made under Geier while complying with the Grutter 

standards.  This must be done while recognizing that Grutter, the current law of the land, 

is still being scrutinized and challenged. 
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CHAPTER ONE 
 

INTRODUCTION 
 

The nation is at a critical juncture regarding the debate over the use of 

affirmative action policies in higher education admissions. In the 2003 decisions 

rendered in Grutter v. Bollinger, 539 U.S. 982 (2003) and Gratz v. Bollinger, 539 

U.S. 244 (2003), the U.S. Supreme Court attempted to provide guidance and 

direction regarding the myriad of questions surrounding this debate.  In both 

decisions, the Court recognized that diversity is a compelling governmental 

interest and that race-conscious admissions policies could be used to help achieve 

this interest. However, in Gratz, the Court found that the undergraduate 

admissions process used at the University of Michigan College of Literature, 

Science, and the Arts (LSA) was unconstitutional because points were 

automatically awarded to applicants on the basis of race and ethnicity.  In Grutter, 

the admissions procedures used by the University of Michigan Law School, a 

professional program, were found to be constitutional because all applicants were 

submitted to a holistic review process.  Race was considered in the process but 

was one of many factors taken into account.  Ultimately, race did not serve as a 

controlling factor in the decision-making process.  

The Grutter decision was received with mixed reviews by public and 

private colleges and universities as well as by other American groups. Grutter 

seems to have answered some, but not all, of the questions regarding the role of 

affirmative action in the admissions process.  At this writing, the U.S. Supreme 

Court, in its 2006-2007 term, has reviewed the cases of Parents Involved in 
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Community Schools v. Seattle School District No. I, No. 05-0908, and Meredith v. 

Jefferson County Public Schools, No. 05-915.  Both cases involve the use of race-

conscious admissions policies in public K-12 schools. Defendants in both cases 

have alleged that, as in Grutter, race-conscious admissions policies were used to 

diversify the student bodies and represented a compelling governmental interest. 

Plaintiffs in both cases have alleged that, as in Gratz, the race-conscious 

admissions policies violated the Equal Protection Clause of the Fourteenth 

Amendment and failed to meet the strict scrutiny test of review. Like Grutter and 

Gratz, Meredith v. Jefferson County Public Schools, from Louisville, Kentucky, is 

a Sixth Circuit Court of Appeals case. Tennessee also lies within the Sixth 

Circuit. Decisions in both cases will be anxiously awaited to see whether the 

standard of review found in Grutter and applied to higher education will be the 

same standard applied at the primary and secondary levels.   

Administrators of Tennessee public colleges and universities were very 

interested in the Grutter decision. Since the signing of the 1984 Stipulation of 

Settlement, Geier v. Alexander, 593 F Supp 1263 (MD Tenn. 1984), Tennessee 

public colleges and universities have been legally sanctioned to use affirmative 

action policies in their admissions processes to correct de jure segregation. The 

Stipulation addressed the lawsuit filed by Rita (Sanders) Geier, Sanders v. 

Ellington, 288 F Supp 937 (MD Tenn. 1968), which focused exclusively on the 

question of racial diversity.  On September 11, 2006, Tennessee Governor, Phil 

Bredesen, announced that all parties had agreed to end the Geier Consent Decree 

(see Appendix C). Governor Bredesen also asserted that he, and the 
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administrators of Tennessee public colleges and universities, recognized the value 

of student body diversity for higher education.  He vowed that Tennessee would 

remain committed to maintaining and expanding the many strides toward 

diversity made under Geier. On September 21, 2006, Judge Thomas A. Wiseman, 

Jr., Senior U.S. District Court Judge, signed the Final Order of Dismissal of the 

Geier Consent Decree (see Appendix D). According to the Order of Dismissal, 

Tennessee has fully complied with the requirements of the 2001 Geier Consent 

Decree and has removed any vestiges of segregation from the Tennessee public 

higher education system as required by United States v. Fordice, 505 U.S. 717 

(1992).  The Dismissal Order also states that the State of Tennessee now operates 

a unitary system of public higher education (Final Order of Dismissal, No 5077, 

2006).  This relates to such things as quality of education, student assignment, 

facilities and resources, and workforce. 

Like Grutter, the Geier Dismissal Order has been received with mixed 

emotions. Under Geier, legal protection and financial resources existed to help 

Tennessee colleges and universities develop programs and procedures needed to 

recruit and retain a diverse student body. In Geier, student body diversity was 

based on race, and Blacks and Whites were the only racial groups addressed. Now 

that Geier has been dismissed, Tennessee public colleges and universities must 

decide what courses of action to take to pursue their newly avowed and broadened 

definition of diversity. 

Grutter and Geier used affirmative action policies to help achieve student 

body diversity in public higher education institutions. The debate over the use of 
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affirmative action policies is alive in America and becomes particularly intense 

when such policies are implemented in public education. We cannot anticipate 

what the Supreme Court will say in the upcoming term this year. However, we 

can concentrate on what the Court has already done.  This dissertation will focus 

on the Grutter decision and its potential impact on professional programs in 

Tennessee public colleges and universities. 

One of the first questions that any reader should ask about this research is Why is 

the issue of using affirmative action policies for admissions in higher education so 

important? Access to higher learning is one of the most esteemed opportunities in our 

society.  Admissions decisions made at colleges and universities are important because 

they represent access to the intellectual and economic potentials of a better way of life. At 

selective institutions of higher education, admissions decisions have a special political 

impact, such as rationing access to societal influence and power and training leaders for 

public office and public life (Guinier, 2003, p. 115).  Many of the students admitted to 

these elite institutions graduate to become citizens who shape business, education, the 

arts, and the law for future generations (Guinier, p. 115).   

Education in the United States has long been regarded as the key to integration 

and to social, political, and economic mobility.  Despite the American ideal of equal 

opportunity in education, access to public education has historically been limited on the 

basis of race and ethnicity (Chapa & Lazaro, 1998. p. 52-53). Colleges and universities 

across the United States have tried to reverse the historic exclusion of racial minorities 

from predominantly White institutions by applying affirmative action policies, initially 

developed for use in the employment sector, to the higher education arena.  As a result, 
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substantial growth has occurred in both the number and percentage of students of color 

obtaining masters, doctoral, and professional degrees.  However, there is still notable 

under-representation among Blacks, Hispanics, and American Indians at the doctoral and 

professional ranks (Borden & Brown, 2006, p. 34).  Asian Americans continue to obtain 

disproportionately higher numbers of advanced degrees in the fields of science, 

technology, engineering, and mathematics; Blacks have earned increasing numbers of 

degrees in education and human service fields like public administration and criminal 

justice; and Hispanics have made notable strides in obtaining masters and doctoral 

degrees, but not first professional degrees (Borden & Brown, p. 34).  

Historically, higher education in the United States was reserved for wealthy, 

White males.  For decades, racial minorities were excluded from or severely limited as 

participants in education, particularly in higher education.  Government involvement in 

higher education began during the Colonial era.  Before the Civil War, northeastern states 

relied exclusively on private colleges and southern states assumed leadership in public 

higher education. The first state university chartered by a state legislature was the 

University of Georgia in 1785 (Dye, 1984, p. 174). Today, the majority of all persons 

who obtain a college degree do so at publicly financed colleges and universities.  

Southern public colleges and universities, like elementary and secondary schools, 

desegregated very slowly before 1964. With the concerted efforts of the Congress, the 

executive branch, and the courts, token progress in desegregating public colleges and 

universities in the South emerged after passage of the Civil Rights Act of 1964 (Davis & 

Graham, 1995, p. 361).  
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Today institutions of public higher education enroll three-quarters of the college 

and university students in the United States.  Perhaps more importantly, leading state 

universities can challenge the best private institutions in academic excellence.  The 

University of California at Berkeley, the University of Michigan, and the University of 

Wisconsin are consistently ranked alongside Harvard, Yale, Princeton, Stanford, and 

Chicago (Dye, 1984, p. 175).  Southern universities, such as the University of North 

Carolina and the University of Virginia, have also entered into this competitive arena.  

The profile of students in higher education has changed by race, sex, age, and 

socioeconomic background.  Passage of the G.I. Bill after World War II, the Civil Rights 

Act of 1964, and the Immigration (Hart-Cellar) Act of 1965, allowed working class and 

non-White students to enter into higher education (Musil, Garcia, Hudgins, Nettles, 

Sedlacek, & Smith, 1999, p. 2-3). Enrollment in higher education grew from 156,756 in 

1880, to more than 14 million by 1999. Of those students enrolled in 1999, approximately 

28 percent were non-White, 55 percent were female, and 43 percent were over the age of 

twenty-five (Musil et al., 1999, p. 3). From an economic standpoint, in general, college 

graduates earn more than persons with less than a college degree. Graduates with higher 

degrees earn more than those with lower degrees. Among graduates who work full-time, 

those with a doctoral or first-professional degree earn an average of $80,900 annually 

compared to $61,600 for those with a master’s degree and $58,800 for persons with 

bachelor’s degrees (National Center for Education Statistics, 2006, p. 14). As changes in 

the labor market drive up the value of a college education and competition for admission 

at the most selective institutions becomes more keen, it is not surprising that the use of 

affirmative action policies in expanding access to higher education has become 
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increasingly controversial, particularly in public higher education institutions (Kane, 

1998, p. 17) and, more importantly, in southern colleges and universities. 

Affirmative action practices and policies have had a major impact on public 

higher education and its changing student body demographics, but affirmative action 

polices did not begin in education. As a broad public policy concept, affirmative action 

can be traced to the labor-management conflicts that helped define the New Deal politics 

of the 1930s.  American employers, workers, and labor organizations have a long history 

of perpetuating racially segregated and unequal workforces and unions (Lenz & Stetson, 

1991, p. 236). Until passage of the National Labor Relations Act (NLRA) of 1935, 

business interests had seriously impeded the growth of the labor movement.  The NLRA 

provided labor unions with a federal statutory right to organize and engage in collective 

bargaining.  It outlawed such notorious devices as the “yellow dog contract,” an 

employee’s agreement not to join a labor union as a condition of employment.  The 

NLRA required, among other things, that employers act affirmatively by informing their 

employees that such anti-labor practices were no longer permitted (Lenz & Stetson, p. 

236). 

 The federal government’s recognition of the rights of organized labor did not 

remove the barriers confronting Blacks in the field of employment.  Not only did Blacks 

continue to face problems in obtaining jobs, they also encountered great difficulty in 

gaining membership in labor unions. Despite government regulations prohibiting 

companies that received federal contracts from discriminating against Blacks, most jobs 

continued to go to White workers.  In 1961, President John F. Kennedy issued Executive 

Order 10925 requiring federal contractors to take those actions necessary to “ensure that 
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applicants are employed, and that employees are treated during employment without 

regard to their race, creed, color or national origin” (Affirmative Action Today: A Legal 

and Practical Analysis, 1986, p. 7). The Executive Order also established the President’s 

Committee on Equal Employment Opportunity, chaired by the Vice President and 

comprised of representatives of major federal contractors (Affirmative Action Today: A 

Legal and Practical Analysis, p. 7). Later, in 1965, President Lyndon B. Johnson, through 

Executive Order 11246, expanded this commitment to include a racially integrated work 

force. This eventually resulted in the inclusion of the Title VII employment provisions in 

the 1964 Civil Rights Act (Lenz & Stetson, 1991, p. 236).  Goals, timetables, and 

representation of race became a matter of public policy used in both employment and 

education.  Today, for many people: 

Affirmative action is a term of general application referring to government 
policies that directly or indirectly award jobs, admission to university and 
professional schools, and other social goods and resources to individuals 
on the basis of membership in designated protected groups, in order to 
compensate those groups for past discrimination caused by society as a 
whole. (Hall, Ely, Grossman, & Wiecek, 1992, p. 18) 
 
Applying affirmative action to the admissions process in colleges, universities, 

and professional schools has only enhanced the controversies surrounding this policy. For 

some members of the public, such practices have meant the use of preferential treatment 

toward a particular segment of the population that was neither qualified for nor entitled to 

such employment or educational opportunities. In actuality, affirmative action policies 

were designed to help encourage the representation of qualified women and minorities 

into areas (employment, business, education) where they had been historically excluded. 

In situations where public institutions have been court-ordered, as in Geier, affirmative 
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action policies have been used to correct the effects of past de jure segregation. Despite 

the controversy, colleges and universities have continued to attempt to diversify their 

student bodies, in part, as a response to the larger political movements of the sixties and 

seventies, which called on the nation to honor its democratic principles of equality, 

opportunity, and mutual well being (Musil et al., 1999, p. 5).  In part, they have done so 

because colleges and universities realize that they must prepare their students from ever-

changing demographic populations to communicate and work with one another so that 

they may compete in the modern world. A majority of colleges and universities have 

developed institutional mission statements that refer to a commitment to serving diverse 

students.  

The persisting controversy over the use of affirmative action policies in 

higher education has centered on the question of whether such policies should be 

limited to correcting the historical harms caused by de jure segregation or become 

more expansive and address the broader issues of inclusion.  Specifically, should 

affirmative action policies in higher education be limited to a remedial purpose, 

which would correct the effects of past discrimination, or should these policies be 

used in a more proactive, non-remedial, way to promote the inclusion of diverse 

population groups? 

 Scholars representing many viewpoints are actively engaged in debating 

these issues.  Not only do they differ on the value and direction of affirmative 

action, they often disagree on its relevant starting point.  For some, affirmative 

action policies began in the 1960s with the passage of various anti-discrimination 

laws and the eventual issuance of Executive Order 11246.  Others trace 



 

 10 

affirmative action back much further, to Reconstruction Era attempts by the 

government to address post–Civil War issues resulting from the abolition of 

slavery in 1865.  Both perspectives are correct in some respects as will be seen 

further into this research. For now, it is important to focus on the date June 23, 

2003, when the U. S. Supreme Court decided the case of Grutter v. Bollinger, 539 

U.S. 306 (2003).  In a 5-to-4 opinion delivered by Justice Sandra Day O’Connor, 

the Supreme Court affirmed the decision rendered May 14, 2002, by the U.S. 

Court of Appeals for the Sixth Circuit. The Sixth Circuit, reversing the district 

court, ruled that the University of Michigan Law School had appropriately 

considered and applied its race-conscious admissions policies and had a 

compelling governmental interest in diversifying its student body (Grutter v. 

Bollinger, 288 F. 3d 732, 2002).   

Prior to Grutter, the Bakke (Regents of the University of California v. Bakke, 438 

U.S. 265, 1978) decision served as the benchmark by which race-conscious higher 

education admissions programs had been judged. While this decision declared the 

University of California’s use of racial classifications in admissions unconstitutional, it 

created the proverbial “carrot and stick” situation for admissions directors across the 

country (Leonardi, 2001, p. 153).  On one hand, Bakke affirmed that the desire to 

diversify student bodies at colleges and universities was an acceptable goal. On the other 

hand, Bakke did not explain how institutions were to meet this goal.  Since Bakke, 

institutions have found themselves constantly testing methods to diversify their campuses 

in ways that pass constitutional muster. 
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In Regents of the University of California v. Bakke, Alan Bakke, a White male, 

brought suit against the Medical School of the University of California at Davis because 

it had two admission programs for its entering class of 100 students.  Eighty-four slots 

were filled through the regular admissions program; 16 were filled through a separate 

process established in 1970 to address the faculty’s concern over the paucity of African-

American, Asian, Latino, and Native American students (Hall et al., 1992, p. 714).  The 

U.S. Supreme Court’s 1978 decision permitted colleges to consider race as one of a 

variety of factors in admissions, but forbade the use of racial quotas. The key opinion, 

written by Justice Lewis Powell, cited Harvard University’s multidimensional admission 

process as an acceptable model for the use of race-conscious admissions processes.  

According to Powell: 

In recent years Harvard College has expanded the concept of diversity to 
include students from disadvantaged economic, racial and ethnic groups.  
When the Committee on Admissions reviews the large middle group of 
applicants who are ‘admissible’ and deemed capable of doing good work 
in their courses, the race of an applicant may tip the balance in his favor 
just as geographic origin or a life spent on a farm may tip the balance in 
other candidates’ cases.  In Harvard College admissions, the Committee 
has not set target-quotas for the number of Blacks, or of musicians, 
football players, physicists or Californians to be admitted in a given year. 
(Leonardi, 2001, p. 165) 
 
Justice Powell concluded that race or ethnic background might be deemed a 

“plus” factor but could not insulate the individual from comparison with other candidates 

for the available seats (Leonardi, p. 165).  Rather than provide clear-cut answers 

regarding the use of race-conscious remedies in higher education, the Bakke decision 

simply raised more questions about their applicability in other contexts. The Black 

community was uncertain about the use of voluntary affirmative action efforts and many 
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Whites viewed affirmative action programs as a threat to their chances of gaining 

admission to the nation’s law and medical schools (Davis & Graham, 1995, p. 247). 

This uncertainty continued and was tested again in the case of United States v. 

Fordice, 505 U.S. 717 (1992), where the state of Mississippi, through the use of de jure 

segregation, maintained five all-White universities and three universities that were almost 

100% Black (Davis & Graham, 1995, p. 362). Writing for the 8-to-1 majority, Justice 

White examined four policies (admissions standards, duplication of programs, 

institutional mission statements, and the continued operation of all-White universities) 

and concluded that the policies were the relics of the state’s de jure system of segregated 

higher education (Davis & Graham, 1995, p. 363).  The majority deemed such practices 

to be unconstitutional. The Fordice case has had a major impact on the State of 

Tennessee.  Like Mississippi, Tennessee previously maintained a de jure segregated 

higher education system.  Also, like Mississippi, as a result of a lawsuit filed in 1968, 

Tennessee was state-mandated to correct the harms caused by de jure segregation.   

Until recently, Fordice stood as the standard of review that guided the use of race-

conscious admissions practices in Tennessee public colleges and universities.  As 

previously noted, on June 23, 2003, the U.S. Supreme Court issued its decision on two 

challenges to the consideration of race as a factor in the admissions process at the 

University of Michigan. The Court held that race is one of many factors that can 

contribute to a diverse student body that produces educational benefits for all students.  

However, the way in which race is considered and weighed as a factor must not be rigid 

or mechanical (Alger & Snyder, 2004, p. 1).  The Supreme Court affirmed the court of 

appeal’s decision in Grutter, concluding that the Michigan Law School’s use of race as a 
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factor in student admissions was not prohibited by the Equal Protection Clause of the 

Fourteenth Amendment, Title VI of the Civil Rights Act of 1964, or 42 U.S.C.§ 1981 

(Grutter v. Bollinger et al., 539 U.S. 306, 2003).  In addition to Justice O’Connor’s 

majority opinion, several concurring and dissenting opinions were filed in this case. 

Justices O’Connor, Stevens, Souter, Ginsburg, and Breyer voted to uphold the Law 

School admissions policies and Chief Justice Rehnquist and Justices Scalia, Kennedy, 

and Thomas voted to strike down the process as unconstitutional. 

In the companion case of Gratz v. Bollinger, the Court declared that the standards 

used in the undergraduate admission program were unconstitutional.  The undergraduate 

admission policy used by the University of Michigan and examined in Gratz allowed 

each applicant to receive points based on several factors, including high school grades, 

standardized test scores, high school quality, strength of high school curriculum, in-state 

residency, alumni relationships, a personal essay, and personal achievement or 

leadership.  In addition, as a means to diversify its student body, members of 

underrepresented racial or ethnic groups automatically received points, which were not 

available to members of non-minority groups.   

To some, the value of these two cases confirms that student body diversity is an 

acceptable goal for public colleges and universities to seek (Grier, 2006, p. 1). To others, 

the effect or implications of Grutter and Gratz are not so clear.  What is clear is that 

Grutter and Gratz set the requirements for using race as a factor in admissions 

considerations. The two cases provided insight, but not necessarily guidance, regarding 

the use of race in other programs, such as financial aid, cultural, and academic support 

programs (Grier, 2006, p. 1). 
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 The State of Tennessee, like the State of Michigan, is located in the Sixth Circuit. 

Like Michigan, Tennessee operates race-conscious admissions programs in its 

professional, graduate, and undergraduate public colleges and universities.  For more than 

two decades, under the state-mandated Geier Stipulation of Settlement, Tennessee 

operated race-conscious policies and programs as a means to correct past harms.  As 

stated in Geier: 

The primary purpose of this Stipulation of Settlement is the elimination of 
Tennessee’s dual system of higher education.  This purpose includes the 
maximization of educational opportunities for Black citizens of the State 
of Tennessee and the improvement of educational opportunities for Black 
citizens of the State of Tennessee…It is the intention of the parties that the 
dismantling of the dual system shall be accomplished in such a way as to 
increase access for Black students and increase the presence of Black 
faculty and administrators statewide and at the historically white 
institutions. (Stipulation of Settlement, 1984, p. 2) 
 
Further: 
 
Defendants agree that no institution will be identified as a one-race 
institution or a predominantly one-race institution in any official 
university publication or in any public statement made in an official 
capacity by any administrator of that institution.  Each institution mission 
statement shall refer to its mission as an institution committed to education 
of a non-racially identifiable student body. (Stipulation of Settlement, 
1984, p. 19) 
 
Effective January 2001, Tennessee moved into the Consent Decree phase of the 

Geier agreement. This phase was time-limited, in that by the end of fiscal year 2005, the 

State of Tennessee was to have evaluated the progress made toward achieving its stated 

goals and determine what, if any, future courses of action to take toward maintaining 

racially non-identifiable public colleges and universities. The emphasis seemingly shifted 

from a remedial to a non-remedial purpose, since: 
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…In dismantling the vestiges of the former dual system, it is the parties’ intention 
to create an educational system that enhances the increased enrollment of Black 
students at the predominantly white institutions and that likewise enhances the 
enrollment of white students at the State’s predominantly Black institution. To 
achieve this goal, the parties are committed to desegregation and to reaching out 
to all residents of this State regardless of race…. (Geier Consent Decree, 2001, p. 
5) [Italics added] 
 

At the same time, the intent was to remedy past acts of discrimination and attempt to 

create a diverse student body:   

Each institution and governing board shall reaffirm its non-discrimination 
policies in all aspects of university and college life, including financial 
aid, extracurricular activities, hiring and retention of employees, and 
recruitment and enrollment of students. (Geier Consent Decree, 2001, p. 
22) 
 
As of this writing, fall 2006, Grutter v. Bollinger is the most recent case to 

stimulate the continuing debate over the use of race-conscious policies by public colleges 

and universities. However, the U.S. Supreme Court is scheduled to hear the companion 

cases of Parents Involved in Community Schools v. Seattle School District I and Meredith 

v. Jefferson County Public Schools during its 2006-2007 term. Neither Grutter nor Gratz 

were based on correcting past harms of discrimination; rather, diversity was 

acknowledged to be a compelling state interest. The sole purpose of Geier was to correct 

the effects of de jure segregation.  The remedy was to provide equal access for Blacks 

and Whites to Tennessee public colleges and universities.  Diversity was the desired goal, 

but it was limited primarily to racial diversity of these two racial groups.  

Statement of the Problem 

As a general rule, to withstand legal scrutiny, race-conscious admission programs 

operated by universities must be narrowly tailored to serve a compelling justification 

(White, 2006, p. 4).  If unlawful discrimination against an identified minority group 
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actually occurred, then a remedial affirmative action program serves the compelling 

institutional interest in removing the lingering vestiges of past discrimination (White, p. 

2).  If the goal is diversity, an affirmative action program serves a compelling purpose if 

it is designed to foster racial diversity in the student body (White, p. 2). 

Both Grutter and Gratz relied on the argument that diversity is a compelling 

governmental interest and neither presented the argument of past discrimination. Under 

the standard of review approved in Grutter v. Bollinger, race-conscious admission 

programs must be narrowly tailored and flexible enough to ensure that each applicant is 

evaluated as an individual and not as a member of a racial group.  Race can only be one 

of the many factors used to make admissions decisions. The race-conscious admissions 

program must be limited to a reasonable duration of time, that is, there must be a 

specification of a reasonable period for completion.  Also, and probably most 

importantly, the program shall not be unduly harmful to non-minority applicants. This is 

the standard by which public colleges and universities that include race as a factor in their 

admissions processes, including those operated under Geier, must be evaluated. 

Tennessee relied upon the use of race-conscious programs as a means to remove 

the vestiges of past discrimination. The decision rendered in Fordice served as a 

comparative model and standard to follow. Geier requirements provided the legal 

protection needed to develop and implement targeted policies and programs that helped 

identify, recruit, and retain underrepresented racial groups at its public higher education 

institutions. Like Fordice, Blacks and Whites were the racial groups addressed in Geier. 

In light of the ending of the Geier Consent Decree, Tennessee must now re-evaluate the 

Geier policies and programs and bring them into compliance with the Grutter standard. 
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Tennessee must also bring those policies or programs into the view of the state’s 

multiracial reality, which transcends the earlier Black-White polarity.    

Purpose of the Study 

 This dissertation is a comparative case study of the public policy mandated in 

Grutter and the public policies and procedures administered through Geier at 

professional schools in the State of Tennessee. The professional schools included in this 

study are the University of Tennessee (Law and Veterinary Medicine), University of 

Tennessee Health Science Center (Medicine, Dentistry, and Pharmacy), University of 

Memphis (Law), and East Tennessee State University (Medicine). A Board of Trustees 

governs the University of Tennessee (UT).  The Tennessee Board of Regents (TBR) 

governs the University of Memphis and East Tennessee State University.  Both boards 

report to the Tennessee Higher Education Commission (THEC).  

From this analysis and the use of information gathered through the review of 

court documents, written surveys, elite interviews, and participation as a member of 

campus-based organizations associated with evaluating Geier programs, this research was 

designed to provide a basis for: 

1) Comparing the types of race-conscious policies used by professional 

programs in public colleges and universities in Tennessee with the 

constitutionally approved admission policy administered by the University 

of Michigan College of Law; 

2) Determining who administers, monitors, and reviews such programs and 

which criteria are used; 
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3) Examining the measures used to determine the effects of such programs to 

remedy past acts of discrimination and diversify student body composition;  

4) Determining whether the Court applies a single standard of review across 

the board to higher education institutions regardless of type or level; and 

5) Providing an objective review of the use of such policies and practices in 

Tennessee in order to ascertain whether they meet constitutional 

requirements articulated in Grutter. 

Significance of the Study 

This study has a significant impact on future administration of professional 

programs in Tennessee’s public colleges and universities.  Through their race-conscious 

admissions process, the universities involved in Grutter and Geier have dealt with both 

applications of affirmative action policies—non-remedial (diversity) and remedial 

(correcting past discrimination). Because Grutter dictates national standards, Tennessee 

is obligated to identify diversity as a compelling governmental interest. 

In Geier, the term “other” racial group is used in the Stipulation of Settlement and 

Consent Decree; this term has referred to the school’s total racial make-up, but it still 

implies that the problem is limited to the two racial groups of Blacks and Whites.  

Diversity, as demonstrated in Grutter, goes far beyond addressing the effects of past 

discrimination of one particular underrepresented racial group. It includes the creation of 

an environment that recognizes the existence of “other” underrepresented groups—racial 

(such as Latinos, Native Americans, and Asians) as well as non-racial (females, non-

traditional age students, or persons with disabilities, from different socio-economic 

groups and/or geographic areas, or of different sexual orientations) segments of the 
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population.  Tennessee must now be prepared to define and deal with an expanded 

definition of diversity.  The application of the Grutter standard could present a new arena 

of interests, programs, fiscal expenditures, and groups that must be addressed.   

Brian Noland, in his dissertation research, “The Fruits of Judicial Decision: An 

Analysis of Geier v. Sundquist,” stated: 

There is a critical need in higher education to create diverse and 
multicultural institutions of higher education.  Yet there may be no idea, 
strategy, or right way for all institutions to proceed; there is no universal 
policy cookbook to remedy the many problems created by the 
implementation of diversity initiatives.  Although centralized planning and 
organization at the state and board level will facilitate diversity, it is the 
campus that will ultimately prove to be the determinant element of a 
diversity effort. Campuses should be given broad latitude to shape the 
implementation of diversity policies so that they are congruent with each 
of their own unique personalities. (2001, p. 11) 
 

Noland’s dissertation expressed two concerns. His first concern was with the lack of an 

established method that all higher education institutions could use to address diversity 

initiatives.  That concern has now been addressed in Grutter. His second concern was the 

need for campuses to create individual policies that reflect their unique situations, a 

concern that continues to exist. The State of Tennessee, and its respective public colleges 

and universities, must ensure that progress made for racial groups harmed by de jure 

segregation are not minimized or hindered through policies and programs expanded to 

address ever-changing, ever-growing, diverse population groups.  

The present dissertation has significance for the discipline of political science.  It 

contributes to the body of knowledge regarding the politics of affirmative action, race-

conscious admissions policies and programs, and the role of courts, particularly the U.S. 

Supreme Court, in interpreting laws and thereby contributing to the formulation of public 
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policy. Public policy is studied because understanding the causes and consequences of 

policy decisions improves our knowledge about society, permits us to apply social 

science knowledge to the solution of practical problems, and helps insure that the nation 

adopts the “right” polices to achieve the “right” goals (Dye, 1984, p. 3-5). 

Providing a foundation for that understanding requires some discussion of the 

court system.  Based on the U.S. Constitution, the legislative body enacts laws, the 

judicial body interprets laws, and the executive body ensures that such laws are carried 

forth.  In reality, sometimes these lines of division overlap and blur so that the courts take 

the role of judicial policymaker. Hence:  

…Whatever the other branches of government do, the Court cannot help 
being involved in administering the legal doctrine it enunciates.  Charged 
with the responsibility of interpreting a “living” Constitution, the Court is 
no ordinary body of judges but, rather, is a special court among the 
world’s tribunals. Through its power of judicial review, the Supreme 
Court of the United States can and does attempt to ensure compliance with 
the Constitution.  It necessarily interprets the Constitution in light of 
present-day circumstances and engages in the political task of 
safeguarding this “living Constitution” in all walks of American life. 
(Wasby, D’Amato, & Metrailer, 1977, p. 6)  

 
Because the Constitution is a “living document” that must be interpreted in terms 

of present-day circumstances, this research will use a policy analysis approach. Programs, 

procedures, and policies of Geier and Grutter will be compared to provide important 

information that will add to the body of knowledge relevant to the discipline of political 

science. This research will seek to explain the importance of diversity in public higher 

education institutions as well as how the needs of removing the vestiges of past 

discrimination should not be minimized as we strive to embrace the needs of an ever-
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expanding global society. It will demonstrate how the judicial system not only interprets 

the laws but also occasionally creates public policy. 

This dissertation is a qualitative study that represents a normative approach, thus 

recognizing the dynamic nature of the discipline of political science. David M. Ricci 

opined that political science is an enterprise constantly moving in a circle among three 

poles of concern (1984, p. 24-25).  First, there is the intrinsic importance of politics, 

which practitioners seek to study because an understanding of public life is presumably 

desirable when people live together.  Second, there are the imperatives of scholarship, 

which demand that politics be studied scientifically in accordance with certain standards 

of precision and reliability.  Third, there is the objective of a democratic society and 

political scientists’ shared determination to help maintain the democracy and the 

institutions characteristic of a free people. Ricci states that political scholars do not 

perform scientific experiments in the commonly understood method because their work 

cannot be checked for accuracy and validity according to usual scientific methods. 

Therefore, political science operates on the basis of scholarly, rather than scientific, 

authority (Ricci, 1984, p. 310).  

Finally, this research is important to the State of Tennessee and its citizens at a 

major point in history.  The dismissal of Geier should indicate that Tennessee has moved 

from an era of de jure segregation into an era of inclusion. Only time will tell whether the 

state has indeed made that move.  

Limitations of the Study 

 As stated, this research is limited to a qualitative analysis of race-conscious 

admission policies used at the University of Michigan Law School (Grutter v. Bollinger) 
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and by the professional programs of public colleges and universities in the State of 

Tennessee (Geier v. Bredesen). A historical perspective will be provided on relevant 

court decisions that have led to the current status, but such cases will not serve as the 

focus for this study.  The purpose of this research is neither to defend nor to attack the 

moral claims regarding the use of race-conscious admissions policies in higher education 

institutions.  Rather, the purpose is to provide an objective review of the use of such 

policies and practices in Tennessee in order to ascertain whether they meet the 

constitutional requirements articulated in Grutter. 

 The decision rendered in Grutter dealt with the importance of diversity in 

education and the use of the admissions process to achieve diversity. Grutter may also 

have implications regarding the constitutionality of other race-conscious programs within 

higher education (such as financial aid) as well as outside of higher education (such as 

employment).  However, those programs will not be directly addressed within this study. 

 Finally, many may wonder why the U.S. Supreme Court chose to review Grutter 

and Gratz rather than other recent, equally viable cases, such as Hopwood v. State of 

Texas, 236 F. 3d 256 (5th Cir., 2000), Smith v. University of Washington Law School, 392 

F 3d 367 (9th Cir., 2004), or Johnson v. Board of Regents of the University of Georgia, 

263 F 3d 1234 (11th Cir., 2001).  All of these cases dealt with race-conscious admissions 

policies.  They all originated in states that were attempting to rectify the continuing 

effects of past discrimination while trying to diversify the college environment.  Each of 

these cases led to decisions at the court of appeals level, and two of the losing litigants 

sought Supreme Court review.  The fact that the U.S. Supreme Court chose the Michigan 
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cases presents interesting questions for further research.  Such inquiries, however, are 

beyond the scope of the present study. 

Proposed Methodology 

This research presents a comparative case study of the public policy mandated in 

Grutter and the public policies and procedures administered through Geier at 

professional schools in the State of  Tennessee. As defined, a case study is an empirical 

inquiry that investigates a contemporary phenomenon within a real-life context, 

especially when the boundaries between phenomenon and context are not clearly evident 

and multiple sources of evidence are used (Johnson & Joslyn, 1995, p. 143; Yin, 1994, p. 

13; and Babbie, 1990, p. 32). Case studies provide a systematic way of looking at events, 

collecting data, analyzing information, and reporting results.  Although the case study 

methodology has gained much acceptance for the study of the social sciences, including 

political science, some debate continues regarding its value to theory building and 

objectivity.  The criticisms against the use of the case study approach include the 

following:  

• General theoretical knowledge is more important than concrete, practical 

knowledge; 

• One cannot generalize on the basis of an individual case; therefore the case 

study cannot contribute to scientific knowledge; 

• The case study is most useful for generating hypothesis whereas other 

methods are more suitable for hypotheses testing and theory building; 

• The case study contains a bias toward verification, i.e., a tendency to 

confirm the researcher’s preconceived notions; and 
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• It is often difficult to summarize and develop general propositions and 

theories on the basis of specific case studies. (Flyvberg, 2001, p. 66-67) 

However, while the case study is useful for both generating and testing 

hypotheses, it is not limited to these research activities alone.  Further, the case study 

approach can more effectively focus on real-life situations and test views directly in 

relation to phenomenon as they unfold in practice (Flyvberg, 2001, p. 72). The case study 

is recognized as a distinct form of empirical inquiry and an important design to use for 

developing and evaluating public policies as well as for developing explanations for and 

testing theories of political phenomena (Johnson & Joslyn, 1995, p. 143).  As a research 

endeavor, the case study contributes uniquely to our knowledge of individual, social, and 

political phenomena and has been a common research strategy in psychology, sociology, 

political science, business, social work, and planning (Yin, 1994, p. 2).  The public 

policies and programs promulgated by Geier and Grutter represent the cases compared 

within this research and lend themselves to the case study methodology.  

Court documents were reviewed and analyzed to help identify and understand the 

types of public policies covered in both Grutter and Geier. A written survey consisting of 

15 open-ended questions was developed and mailed to administrators at each subject 

institution who have direct knowledge of the programs and policies associated with Geier 

mandates (see Appendix E for copy of survey instrument). In addition, using a common 

set of questions, face-to-face interviews (known as the elite interview process) were 

conducted with administrators at the University of Tennessee who are directly involved 

with interpreting, evaluating, and monitoring the progress of Geier programs. Interviews, 

as a general rule, are important because well-informed respondents can provide important 
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insights into a situation, provide shortcuts to the prior history of the situation, and help a 

researcher identify other relevant sources of evidence (Yin, 1994, p. 83).  

Interviews may also be limited. For example, respondents may have certain biases 

about the subject matter.  In addition, cost and time are involved in identifying and 

attaining the cooperation of needed interviewees.  Therefore, a fourth approach of 

information gathering was also used, i.e., participatory-observation. This researcher 

participated as a member of campus-based committees, located at the University of 

Tennessee, involved in planning and evaluating Geier programs and progress made 

toward the attainment of diversity at the University of Tennessee.  These groups included 

the Commission for Blacks, Enrollment Management Committee, Geier Planning 

Taskforce, and UT Knoxville Diversity Council.  As a research tool, the participant-

observation approach is one where the researcher may function, during certain times, as a 

passive observer and, at other times, as an active participant.  The participant-observation 

technique has been most frequently used in anthropological studies of different cultural or 

subculture groups, but it can be used in everyday settings, such as an organization or 

other small group (Yin, 1994, p. 87-88).  To maintain the integrity of this approach, the 

researcher must always be aware of the changing roles played as a member of the studied 

group.  The combination of the techniques and methods cited above helped to ensure that 

this research provides an objective discussion of the information gathered and the 

perspectives gained. 

Outline of Dissertation 

Chapter One of this study provides an introduction to the research, including the 

problem, purpose, methodology, and significance of the research to political science and 
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public policy.  Chapter Two presents a literature review of existing relevant court cases 

that help place in historical context school desegregation mandates and affirmative action 

initiatives in higher education.  The literature review includes scholarly analyses by 

social scientists, particularly political scientists, as well as legal analyses on which courts 

have relied in addressing this issue. Chapter Three analyzes the Geier Stipulation of 

Settlement and Consent Decree.  It includes a detailed discussion of the professional 

programs sponsored under Geier at schools governed by the University of Tennessee and 

the Tennessee Board of Regents.  Chapter Three also provides a detailed explanation of 

the admission process used within these professional programs. Chapter Four provides a 

detailed analysis of Grutter v. Bollinger by identifying and discussing each element of the 

standard of review, including the Court’s discussion of why such factors are important. 

Chapter Five presents data received through the use of the written survey, elite 

interviews, and participatory observation, along with supplemental data gathered from the 

Tennessee Higher Education Commission.  This supplemental data show changes in 

student body makeup by race and programs during the pre- and post-Geier Consent 

Decree period. Chapter Six compares the constitutional requirements of the Grutter 

decision to those of the Geier decree, particularly identifying the similarities, differences, 

and problem areas in Geier. It also summarizes data received, conclusions reached, and 

policy recommendations made for professional programs preparing for transition into the 

post-Geier era. Chapter Six also presents some implications for possible future research. 
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CHAPTER TWO 

HISTORICAL OVERVIEW: RELEVANT EQUAL RIGHTS LAWS AND  
ENSUING SUPREME COURT DECISIONS 

 
Few issues have aroused more contentious debate over the past decade than those 

surrounding the importance of diversity in higher education and the related use of 

affirmative action in admissions decisions (Rudenstine, 2001). Diversity is most often 

associated with race and, from an American historical standpoint, no issue has seemingly 

been more divisive and disruptive than race. The social, political, and legal consequences 

of race are evident in almost every American city and town, in such examples as 

residential segregation, income disparities, and the return of “separate but equal” 

education in the resegregation of American schools (Irons, 2005, p. 254).  Since the Civil 

War, the United States Congress, the Supreme Court, and several presidents have led 

sporadic efforts to erase the grim legacy of racial discrimination. At the center of the 

ongoing struggle for racial justice are two core American values—the need to preserve 

individual rights and the commitment to equal opportunity for all persons. 

The need for equal protection laws has always been a part of American culture. 

The Declaration of Independence (1776) paved the way for the development of 

“unalienable rights” in our nation and ascribed to government the role of “secur[ing] 

these rights” (Kaplin, 2004, p. 253). Rights were then added to the Constitution in three 

steps: the original Constitution in 1787-88, the Bill of Rights in 1791, and the Civil War 

amendments in 1865, 1868, and 1870.  These dates represent three historical stages of 

constitutional rights development.  The third stage eventually led to the famous case of 

Brown v. Board of Education, 347 U.S. 483 (1954), which changed the meaning and 
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thrust of the Civil War amendments (Kaplin, 2004, p. 253).  Relevant to this research is 

the first section of the Fourteenth Amendment (1868), a Civil War amendment that states: 

All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof are citizens of the United States and of the State 
wherein they reside.  No State shall make or enforce any law, which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws.  

 
The intention of the Fourteenth Amendment was to address the 1857 Dred Scott 

decision barring citizenship to Blacks1 and to make it illegal for states to deny equal civil 

rights to Blacks (Schwartz, 1970, p. 30).  Although the focus of the concern for equality 

was on the rights of Blacks, the framers of the equal protection clause deliberately drafted 

it to provide protection for the equal rights of all persons (Hall et al., 1992, p. 257). As 

such, the Equal Protection Clause of the Fourteenth Amendment has been interpreted to 

apply to and beyond racial issues (Kaplin, 2004, p. 262).   During the 1860s, equal rights 

could be categorized into civil, political, and social rights.  Equality with respect to civil 

rights meant equal status in the legal relations of the private economy, coupled with the 

right to enforce that equal status.  Equality with respect to political rights referred to 

equal voting rights for Blacks.  Equal social rights were understood to mean the personal 

and non-economic interactions among people of different races (Hall et al., 1992, p. 257).  

During the late nineteenth century, these distinctions began to blur as the Supreme 

Court made decisions that both advanced and limited the equal rights of Blacks.  For 

instance, in Strauder v. West Virginia, 100 U.S. 303 (1880), the Supreme Court held that 

statutes explicitly denying Blacks the right to sit on juries because of their race violated 

                                                 
1Herein the terms Blacks and African Americans are used interchangeably. 
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the Constitution’s promise of equality.  The case involved a Black male who was 

indicted, tried, convicted, and sentenced to prison for the crime of murder. An all-White 

jury convicted Strauder since, at the time, West Virginia had a law denying Blacks the 

right to serve on juries. After losing appeals in the lower courts, Strauder appealed to the 

Supreme Court, alleging that the West Virginia law violated his civil rights under the 

Equal Protection Clause of the Fourteenth Amendment. The Supreme Court held that the 

West Virginia law was unconstitutional. 

Sixteen years later, in Plessy v. Ferguson, 163 U.S. 537 (1896), the Court upheld 

a statute requiring railroads to segregate their passengers by race. At the time, the State of 

Louisiana, in its Separate Car Act, mandated that all railway companies had to provide 

separate passenger cars for Whites and for Blacks. Homer Plessy, a Black male, 

attempted to take a seat in the passenger coach reserved for Whites.  Plessy, who was 

one-eighth Black with no discernible Black features, was ejected and charged with 

violating the Louisiana Separate Car Act. After losing his case in the lower courts in 

Louisiana, Plessy appealed to the Supreme Court. In Plessy v. Ferguson, 163 US 537 

(1896), the Supreme Court, in a 7-to-1 decision, found Louisiana’s Separate Car Act 

constitutional.  The doctrine of separate but equal was established in Plessy, which dealt 

with public transportation in the State of Louisiana.  It was eventually broadly applied to 

all forms of public accommodation, including public education (Davis & Graham, 1995, 

p. 24).  

In subsequent cases, the Court’s extension of the separate but equal doctrine gave 

strength to the development and application of what commonly became known as Jim 

Crow Laws.  These laws enforced racial segregation, particularly in the U.S. South, 
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between the end of the formal Reconstruction period (1877) and the beginning of a strong 

civil-rights movement (1950s). The Jim Crow Laws were preceded by the infamous 

Black Codes., Adopted after 1877, the Black Codes prohibited Black freedmen and 

freedwomen from voting, sitting on juries, testifying against Whites, carrying weapons in 

public places, and working in certain occupations (Anderson & Byrne, 2004, p. 179). 

Under Jim Crow education laws, historically Black colleges and universities 

(HBCUs) were developed.  In comparison to schools designated for White students, 

HBCUs were under-financed, under-staffed, and poorly maintained. While they offered 

Blacks an opportunity to receive a college education, public HBCUs were often 

established by states to maintain segregation in higher education.  Southern state 

governments created them in order to get federal funds for the development of White 

land-grant universities, limit Black education to vocational training, and prevent Blacks 

from attending White land-grant colleges (Rai & Critzer, 2000, p. 35).  Lacking in 

resources, HBCUs provided the rudiments of literacy and training for manual labor and 

domestic service but little to no education in the areas of literature, foreign languages, or 

advanced mathematics (Irons, 2005, p. 296). 

However, the period 1938-1950 witnessed a series of court cases that challenged 

prevailing policies in graduate and professional programs at state universities in Missouri, 

Oklahoma, and Texas. The dual public education policy, supported by the separate but 

equal doctrine of Plessy, stood as the benchmark for racially based civil litigation until 

Brown v. Board of Education, 347 U.S. 483 (1954).   

In the first of these cases, Missouri ex rel v. Gaines v. Canada, 305 U.S. 337 

(1938), the Court had to decide whether funds provided by the State of Missouri for its 
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Black residents to attend law school in another state (rather than allowing Blacks 

admission to its own law school), met the requirements of the Equal Protection Clause of 

the Fourteenth Amendment (Noland, 2001, p. 20).  The plaintiff, Lloyd Lionel Gaines, 

was a twenty-five year old Black male who, in June 1935, graduated from Lincoln 

University, Missouri’s state-supported historically Black college. Gaines applied to and 

was rejected by the law school at the University of Missouri, a Jim Crow institution.  He 

was instructed to apply either to Lincoln University or to an out-of-state law school 

(Kluger, 2004, p. 201).2 If he chose to attend an out-of-state institution in the adjacent 

states of Kansas, Iowa, Nebraska, or Illinois, the State of Missouri would pay all tuition 

charges in excess of what Gaines would have paid if he had enrolled at the Missouri Law 

School. The state did not offer to pay Gaines for extra traveling and living expenses that 

would be necessitated by his attending an out-of-state law school (Kluger, p. 201). Gaines 

sought only to attend the University of Missouri Law School. 

In a 6-to-2 decision, the Court found that the separate but equal doctrine required 

Missouri to provide its Black citizens with an educational opportunity equal to that of its 

White citizens and that the use of the availability of services in the adjacent states did not 

meet that obligation (Gaines v. Canada, 305 U.S. 337, 1938).  In Gaines, the Court 

examined the “equal” part of the separate but equal formula.  Fundamental consideration 

was given to what opportunities the state furnished to White citizens that it denied to 

Blacks solely upon the basis of membership in their racial group (Davis & Graham, 1995, 

p. 79).   

                                                 
2Lincoln University had no law school.  It was, in fact, not a university at all but had merely been 
empowered to become one by the state legislature, should the need ever arise among the state’s Black 
population (Kluger, 2004, p. 201). 
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The Court stressed Missouri’s obligation to furnish equal protection to its citizens 

within its own borders rather than passing this obligation on to other states. Among the 

cases cited to support this rationale was that of Yick Wo v. Hopkins, 118 U.S. 356 (1886).  

This racial discrimination case involved Asian laundry operators.  It was not a higher 

education case but rather a race-based civil rights case. Yick Wo was born in China, 

came to California in 1861, and operated a laundry in downtown San Francisco.  In 1885, 

the fire marshal (Hopkins) denied his application to renew his license. Five years earlier, 

the San Francisco Board of Supervisors had passed an ordinance requiring all laundries 

that were not located in brick or stone-constructed buildings to obtain consent or a license 

to operate from the city board of supervisors.  Out of over 320 laundries in San Francisco, 

only ten were housed in brick or stone structures.  The rest, such as the one operated by 

Yick Wo, were in wooden buildings.  More than two hundred Chinese laundrymen, 

including Yick Wo, applied for licenses, which required a safety inspection. Every 

Chinese applicant, along with the only White female applicant, was denied a license.  

Every other applicant was granted a license. Yick Wo was jailed for refusing to obey the 

ordinance and refusing to pay the associated fine for violating the ordinance.  He 

petitioned the California Supreme Court for a writ of habeas corpus, alleging that he was 

illegally deprived of his personal liberty by the fire marshal, who represented the city and 

county.  The California Supreme Court upheld the board of supervisors. Yick Wo 

appealed to the U.S. Supreme Court, which ruled that illegal discrimination existed in 

violation of the Fourteenth Amendment (Irons, 2005, p. 272-275). This ruling was 

important because it emphasized that an ordinance, appearing neutral on its face, was 
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discriminatory if it had a disparately adverse impact on persons simply because of their 

membership in a given racial group. 

After World War II, colleges were flooded with returning veterans, including 

Black veterans, able to pay tuition with their GI Bill benefits. There were too few spots 

available at HBCUs to meet the tremendous demand by Black returning veterans for 

graduate and undergraduate study. Howard University, possibly the biggest and best-

known HBCU, had to turn away applicants to its professional (medical, pharmacy, law, 

and dentistry) schools.  One solution for this overall problem was to open up all-White 

universities, at least at the graduate level, or insist that the southern states build separate 

and equal facilities (Kluger, 2004, p. 256). This need, coupled with the need to address 

the overall national problem regarding racial discrimination, provided the impetus for the 

National Association for the Advancement of Colored People (NAACP) to challenge the 

separate but equal policy.   

While Gaines became the first of many cases led by the NAACP and aimed at 

overturning the separate but equal standard, it was not the only one.  Other cases included 

Sipuel v. Board of Regents of the University of Oklahoma, 332 U.S. 631 (1948), Sweatt v. 

Painter, 339 U.S. 629 (1950), and McLaurin v. Oklahoma State Regents, 339 U.S. 637 

(1950).  Sipuel and Sweatt concerned law school admission.  McLaurin applied to 

graduate programs other than law.  The common element in all three cases was the 

Court’s rationale regarding state obligation to provide, within its own boundaries, equal 

protection for its own citizens regardless of race. 

The first of these cases involved Ada Lois Sipuel, a twenty-one year old, Black 

female who graduated from the State College of Negroes in Langston, Oklahoma.  Ms. 
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Sipuel applied for admission to the University of Oklahoma Law School, the only law 

school in the state.  She was denied admission on the basis that a separate law school for 

Negroes with “substantially equal” facilities would soon open (Kluger, 2004, p. 257). 

The lower court ruled that the university did not have to open a Black law school 

until it had enough applicants to make one practicable.  In April 1947, the Oklahoma 

Supreme Court upheld the decision rendered by the trial court. The case was argued 

before the Supreme Court on January 7-8, 1948, and on January 12, 1948, the justices 

handed down a unanimous, unsigned per curiam decision.  The decision confirmed that 

the State of Oklahoma was obligated to provide an education for Sipuel in conformance 

with the Equal Protection Clause of the Fourteenth Amendment and to provide it as soon 

as it did for applicants of any other group (Sipuel v. Board of Regents of the University of 

Oklahoma, 332 U.S. 631, 1948). 

The Oklahoma Supreme Court directed officials to either admit Ms. Sipuel to the 

White law school, open up a separate one for her, or suspend the White law school until it 

saw fit to open one for Blacks (Kluger, 2004, p. 258). The Oklahoma Board of Regents 

promptly created a separate law school for Blacks in three rooms of the state capitol. 

Students had access to the state law library, and the state officially hired three White 

attorneys as faculty to the law school (Davis & Graham, 1995, p. 79; Kluger, 2004, p. 

258). The NAACP returned to the U.S. Supreme Court to argue that a separate law school 

did not comply with any reasonable definition of equality, since the essence of a law 

school was more than the mere physical facilities.  A legal education included the free 

exchange of ideas and attitudes of representatives of all groups (Kluger, 2004, p. 259). Of 

the three types of equal rights (civil, political, and social) discussed earlier, this line of 
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reasoning dealt with the social rights that involved the personal and non-economic 

interactions among people of different races. 

  In a 7-to-2 decision, the Court ruled that neither the Oklahoma courts nor the 

University of Oklahoma had defied the earlier decision. Not surprisingly, the NAACP 

considered this to be a major setback.  Sipuel established that the state had a duty to 

provide a school that met the separate but equal test.  However, the decision did not 

embody what Marshall considered to be the spirit of the law, which would have permitted 

Black students to have equal access to the same publicly supported schools attended by 

their White peers. 

The case of Sweatt v. Painter, 339 U.S. 629 (1950) was argued on April 4, 1950, 

and decided June 5, 1950.  By a vote of 9-to-0, the justices made clear that the separate 

but equal standard established in Plessy v. Ferguson (1896) was unattainable, at least in 

state-supported higher education (Hall et al., 1992, p. 851).  The plaintiff was Herman M. 

Sweatt, a Black male from Houston, Texas, who, in 1946, was denied admission to the 

University of Texas Law School. He was offered, but refused, enrollment in a separate 

law school newly established for Blacks by the state. The Court looked at the make-up of 

both institutions, noting that the University of Texas Law School had 16 full-time and 

three part-time professors, 850 students, a library of 65,000 volumes, a law review, moot 

court facilities, scholarship funds, an Order of the Coif affiliation, distinguished alumni, 

and an established history of tradition and prestige. The newly created law school for 

Blacks, on the other hand, had five full-time professors, 23 students, a library of 16,500 

volumes, a practice court, a legal aid association, and one alumnus admitted to the Texas 

Bar. The Court further cited that the newly created law school excluded Whites, which 
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represented approximately 85% of  the State’s population and represented the lawyers, 

witnesses, jurors, judges, and other officials that the Black students would have to relate 

to as members of the Texas Bar (Sweatt v. Painter, 339 U.S. 629, 631-636 [1950]). 

 Under Chief Justice Fred M. Vinson, the Court concluded that a newly created 

state law school for Blacks in Texas was in no objective way equal to the University of 

Texas Law School.  A newly created law school would lack the non-measurable elements 

that made a distinguished law school, which included faculty reputation, alumni prestige, 

tradition, and history (Davis & Graham, 1995, p. 80). The decision required the 

University of Texas Law School to admit Mr. Sweatt, thus representing the first time that 

the Court had compelled the admission of a Black student to a traditionally White 

institution (Noland, 2001, p. 23). 

In McLaurin v. Oklahoma State Regents for Higher Education, 339 U.S. 637 

(1950), the Court found that the State of Oklahoma was under the same obligation to 

meet the Equal Protection Clause of the Fourteenth Amendment for students in graduate 

school as for students in professional schools. The case was argued on April 3-4, 1950, 

and decided on June 5, 1950.  A federal district court had ordered McLaurin’s admission 

to the law school, but Oklahoma law required de jure graduate instruction.  Oklahoma 

changed its laws, allowing the admission of Blacks to state institutions with the 

restrictions that segregation within the institution would still exist. McLaurin, who was 

interested in working toward a Ph.D. in education, sat in a separate row reserved for 

Blacks, studied at a separate desk in the library, ate at a separate table in the cafeteria 

(Hall et al., 1992, p. 541), and was prohibited from visiting his professors during their 

regular office hours in order to minimize his interactions with White students (Stephens 
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& Scheb, 1999, p. 745). In McLaurin, a unanimous Court held that the segregated 

graduate instruction deprived McLaurin of “his personal and present right to the equal 

protection of the laws” (Davis & Graham, 1995, p. 80).  

McLaurin and Sweatt were decided on the same day.  In both cases, the Court 

ordered an end to the separate treatment because the practice denied the plaintiffs their 

personal rights to equal protection as required by the Fourteenth Amendment. In both 

cases, the Court recognized that education requires more than physical facilities. 

Education includes discourse with fellow students and faculty, participation in the 

classroom, and social interactions that afford learning and networking. It also requires the 

opportunity to be attached to the historical traditions and reputation of the institution 

itself. McLaurin and Sweatt made it clear that, where a state provides opportunities to 

study within its borders for one racial group, it must provide the same opportunities for 

all its citizens.  To do otherwise violates the Equal Protection Clause of the Fourteenth 

Amendment. The same standard of review applies to both professional and graduate 

programs. 

 Each of the above decisions added important factors to the foundation of 

case law related to race-conscious admissions policies.  All recognized the need 

for equal protection of individuals based on their personal rights to equal 

protection under the Fourteenth Amendment.  The need for equal access to 

buildings, facilities, and resources was a common theme in all cases. Even more 

important was the Court’s recognition that education includes the need for social 

interaction among students, teachers, peers, and mentors because such interaction 

allows for the type of discourse by which we learn.  Blacks filed these court cases 
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on the basis that their civil rights, as members within a certain racial group, had 

been violated.  Decisions rendered by the Court addressed the effects segregation 

had upon Blacks as members of a certain racial group.  However, one must 

recognize that the educational benefits gained from equal access to higher 

educational opportunities accrue to and beyond the primary complaining parties.  

As stated by Noland: 

In the Sweatt and McLaurin rulings, the court framed the value of racial 
integration in terms of what Black students could learn through interaction 
with their white peers, without also mentioning the benefits that accrue to 
white students through interactions with other race students and exposure 
to diverse learning environments…The Court committed itself to the 
position that equality could not be achieved in separate graduate and 
professional schools. (2001, p. 24) 
 
The NAACP continued to challenge the separate but equal concept but moved 

from public higher education, which affected an elite few, to primary and secondary 

public education, which affected the masses.  In 1951, the NAACP initiated the most well 

known Supreme Court case dealing with race and public schools, Brown v. Board of 

Education of Topeka, 347 U.S. 483 (1954). Brown was actually several separate cases 

with dozens of plaintiffs consolidated under a single name, all dealing with racial 

segregation in public education.  These cases, filed at different times in different parts of 

the country (Kansas, South Carolina, Delaware, Virginia, and the District of Columbia), 

included Davis v. Prince Edward County, Virginia, Harry Briggs et al v. R. W. Elliott, the 

combined Delaware cases of Gebhart v. Belton and Gebhart v. Beulah, Brown v. Board 

of Education of Topeka, and Bolling v. Sharpe. 

Brown v. Board of Education of Topeka was filed in the U.S. District Court in 

Topeka, Kansas, on February 28, 1951. A panel of three federal judges, headed by Walter 
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Huxman, heard the Brown case. The defense argued that the school system had furnished 

adequate facilities for Black students in the local public school system. The plaintiffs 

argued that, while the facilities might be adequate, the impact of a segregated school 

system itself was detrimental to Black students (Irons, 2005, p. 306).  Both sides used 

expert witnesses. The plaintiff’s side consisted of several expert witnesses, including the 

famous educator and psychologist Dr. Kenneth Clark, who argued the social impacts of 

segregation. The testimony of one plaintiff witness, Louisa Holt, was appended to the 

written federal court opinion and would later be re-stated in the Supreme Court opinion 

on Brown I. Per Holt: 

The fact that it [segregation] is enforced, that it is legal has more 
importance than the mere fact of segregation by itself does because this 
gives legal and official sanction to a policy which is inevitably interpreted 
both by white people and by Negroes as denoting the inferiority of the 
Negro group. (Irons, 2005, p. 308) 

 
On August 3, 1951, the three-judge panel, concluding that the physical facilities, 

curricular, course of study, and teacher quality and qualifications were comparable, 

issued its opinion, upholding Topeka’s dual public education system.  However, relying 

on opinions in Sweatt and McLaurin, Huxman also opined in Brown v. Board of 

Education of Topeka, 28 U.S.C. 2281 and 2284 (1951): 

If segregation within a school as in the McLaurin case is a denial of due 
process, it is difficult to see why segregation in separate schools would not 
result in the same denial. Or if the denial of the right to commingle with 
the majority group in higher institutions of learning in the Sweatt case and 
gain the educational advantages resulting there from, is a lack of due 
process, it is difficult to see why such denial would not result in the same 
lack of due process of practices in the lower grades. 
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In Harry Briggs et al. v. R.W. Elliott, Briggs’ personal fight was for his daughters, 

who lacked public transportation to travel to an all-Black school located miles from their 

home because they could not attend the nearby all-White school. The case of Davis v. 

Prince Edward County, Virginia, the only one that was initiated by students themselves 

rather than by parents on behalf of the affected students, was ignited by the students’ 

desire to have schools that offered strong curricula as well as suitable facilities.  The two 

Gebhart cases involved admitting Black students to attend all-White high schools and 

elementary public schools. In all, the NAACP argued that separating Blacks from Whites 

in the public school system was unconstitutional.  In the Gebhart cases, a Delaware court 

ruled that the plaintiffs were being denied equal protection of the laws and that they were 

entitled to immediate admission to the local White public schools.  However, the decision 

did not strike down the segregation laws of the state of Delaware, and the state Board of 

Education appealed the decision (Anderson & Byrne, 2004, p. 18). Finally, Bolling v. 

Sharpe, 347 U.S. 497 (1954) was argued on December 10-11, 1952, and reargued on 

December 8-9, 1953. Like the Gebhart cases, the plaintiff, Thomas Bolling, Jr., was one 

of twelve students who had been denied admission to the newly built all-White John 

Philip Sousa Junior High School, a public school in southeast Washington.   

On September 9-11, 1952, the first round of arguments in the cases officially 

bundled together as Brown v. Board of Education was held.  The grouping of the above-

cited cases was very significant because it showed that the problem of school segregation 

was more than just a southern issue and more than the matter of desegregation, busing, or 

even equal access.  The issue of school segregation was very complex, geographically 

widespread, and, therefore, of national concern.  The effects of Jim Crow Laws and Black 
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Codes were long-reaching in terms of both time and distance. Oral arguments in Brown I 

began on December 9, 1952. The basic argument for the Brown plaintiffs was that where 

public funds are used to provide public education, such funds should be used to provide 

equal access to all citizens regardless of race. Because the Court was unable to reach a 

consensus on the cases, Justice Felix Frankfurter suggested that the Court prepare 

questions for re-argument and that the cases be held over until the next term (David & 

Graham, 1995, p. 118). The Court also invited the Attorney General of the United States 

to take part in the oral argument and to file an additional brief (David & Graham, p. 119).  

Prior to re-argument, on September 8, 1953, Chief Justice Fred Vinson, Jr., died of a 

heart attack, and President Dwight D. Eisenhower appointed California Governor Earl 

Warren, age 62, as his replacement.  

The second round of arguments in the Brown I case was held in December 1953. 

Recognizing the importance of the decision and using his skills as a consensus-builder, 

Chief Justice Warren summoned the justices to present a united front on Brown I.  As a 

result, on May 17, 1954, the Supreme Court handed down its historic unanimous ruling 

that state-sanctioned segregation of public schools was a violation of the Equal Protection 

Clause of the Fourteenth Amendment and was, therefore, unconstitutional. It is 

significant that in the decision, Chief Justice Warren referred back to the opinion 

rendered earlier by Judge Huxman (and based on the statement made by the witness, 

Louisa Holt) in Brown v. Board of Education of Topeka: 

Segregation of white and colored children in public schools has a 
detrimental effect upon the colored children.  The impact is greater when 
it has the sanction of the law; for the policy of separating the races is 
usually interpreted as denoting the inferiority of the Negro group.  A sense 
of inferiority affects the motivation of a child to learn.  Segregation with 
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the sanction of law, therefore, has a tendency to [retard] the educational 
and mental development of Negro children and to deprive them of some of 
the benefits they would receive in a racial[ly] integrated school system. 
(1954) 

 
The Court rendered a separate opinion on Bolling because the Fourteenth 

Amendment was not applicable in the District of Columbia (Anderson & Byrne, 2004, p. 

19).  In Bolling, Chief Justice Warren held, however, that the Due Process Clause of the 

Fifth Amendment implicitly forbade most racial discrimination by the federal 

government just as the Equal Protection Clause of the Fourteenth Amendment restricted 

state action.   

After the decision, some of the school districts in the border states began to 

desegregate their schools voluntarily.  However, state legislatures in Alabama, Georgia, 

Mississippi, South Carolina, and Virginia adopted resolutions of “interposition and 

nullification” that declared the Court’s decision to be “null, void, and [of] no effect” 

(Anderson & Byrne, 2004, p. 20).  The Court was to reconvene and issue the 

determination of how schools should implement the ruling but, in October 1954, 

Associate Justice Robert H. Jackson suddenly died. President Eisenhower, making his 

second appointment to the Court, chose John Marshall Harlan, the grandson of the lone 

dissenter in Plessy, as the Court’s newest member.  Harlan was sworn in amid much 

debate just two months before the Court handed down its opinion in Brown II, 349 U.S. 

294 (1955).  The decision required states to make prompt and reasonable efforts to fulfill 

the decision rendered in the Brown I ruling. The Court also ruled, however, that 

additional time might be necessary to carry out the ruling in an effective manner and that 

the states had the burden to establish that such time was necessary. According to the 
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Brown II ruling, states could consider such needs as those associated with the physical 

conditions of their existing and/or planned schools, transportation requirements, 

personnel and administration needs, as well as making any revisions to local laws and 

regulations needed to solve the existing de jure problems. Even in light of these 

allowances, the Court instructed the states to fulfill the Court’s order with “all deliberate 

speed” (Brown II, 348 U.S. 294, 1955). 

To the NAACP, the phrase “with all deliberate speed” meant “slow”; any 

apparent victory gained from the decision itself was compromised because resisters were 

allowed to end segregation on their own timetable (Ogletree, 2004, p. 11).  Those words 

appeared to be prophetic, as state and local governments, intent on avoiding 

desegregation, adopted a strategy of  “legislate and litigate” that delayed universal 

compliance with Brown II for well over a decade (Stephens & Scheb, 1999, p. 746). In 

the Congress, 19 senators and 77 members of the House of Representatives signed the 

Southern Manifesto. The Manifesto charged the Supreme Court with abusing its power 

and encroaching on the rights reserved to the states.  It also requested that the people in 

the affected states use all lawful means at their disposal to oppose integration. This 

resistance took the form of newly created pupil placement laws, freedom of choice plans, 

school closing laws, Whites transferring to private schools, and very weak enforcement 

efforts (Graham & Davis, 1995, p. 126). 

During the late 1960s and mid-1970s, the Supreme Court continued to wrestle 

with the issue of public school desegregation as seen in decisions rendered in Alexander 

v. Holmes County Board of Education (1969), Swann v. Board of Education of Charlotte-

Mecklenburg County, North Carolina (1971), and Milliken v. Bradley (1974).  These 
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cases dealt with the tough and continual issues of busing, racial balance versus quotas, 

and one-race/unitary school systems at the primary and secondary educational levels.  

Two Supreme Court cases decided in the late 1960s and early 1970s affected court 

decisions rendered in post-secondary cases.  One was the case of Charles C. Green et al. 

v. County School Board of New Kent County et al., 391 U.S. 430 (1968); the other was 

Adams v. Richardson, 356 F. Supp. 92, 94, D.D.C. (1973).  Green dealt specifically with 

primary and secondary education.  Adams dealt with higher education.   

In Green v. New Kent County, rendered in 1968, the county school system had 

made efforts to address Brown II. Since public transportation was provided to all 

students, busing was not at issue.  The residential patterns were not racially segregated, 

and Blacks resided throughout the county. The system instituted a plan referred to as the 

“freedom of choice” plan, wherein all students, except those in grades 1 and 8, were 

allowed to annually choose which schools they wanted to attend.  On its face, this plan 

appeared to be race neutral. However, vestiges of the de jure segregation system 

continued to have negative effects on racial integration.  After three years of using the 

“freedom of choice” plan, no White students attended the historically all-Black school 

and only a small number of Blacks attended the historically all-White school.  This left 

virtually intact the dual de jure segregated educational system.   

The Court ruled that the “freedom of choice plan” had proven to be unacceptable 

in creating a unitary system and that the county had an affirmative duty to promptly 

institute a process that would lead to the type of unitary system envisioned in Brown I.  

That meant the public school system had a duty to (1) remove the vestiges of past de jure 

segregation—“root and branch,” and (2) to create a system that prevented future 
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discrimination (Green v. New Kent County).  Even though Green dealt with primary and 

secondary public schools, these sentiments would appear over and over in cases 

addressing racial desegregation in public higher education, such as Geier. 

In Adams v. Richardson, 356 F. Supp. 92 D.D.D. (1973), plaintiffs accused the 

federal Department of Health, Education, and Welfare (DHEW) of failing to enforce Title 

VI of the 1964 Civil Rights Act in ten states3 (Kaplin & Lee, 1995, p. 842).  With Title 

VI of the 1964 Civil Rights Act, the federal government had the ability to withhold 

federal funds administered through the DHEW to any institution that did not take 

affirmative steps to ensure equal access to its public institutions for all citizens. The 

DHEW found that the higher education systems in the ten states were not in compliance 

with Title VI and requested that each state submit desegregation plans within a 

designated (four-month) period with proposed corrective action.  States were required to 

re-evaluate their programs and procedures, take affirmative steps to eliminate the vestiges 

of past discrimination, and create a unitary educational system so that all citizens, 

regardless of race, would have equal access to the same schools and resources. Three 

years later, after the lawsuit had been filed and the court was ready to rule, five states 

(Oklahoma, North Carolina, Mississippi, Louisiana, and Florida) still had not submitted 

any plans, and five states (Virginia, Pennsylvania, Maryland, Georgia, and Arkansas) had 

submitted plans that did not remedy the violations.  The DHEW, under Elliott 

Richardson, had not commenced administrative enforcement efforts within the DHEW 

and had not referred the cases to the Justice Department for prosecution. No action had 

been taken in the ten cases. The U.S. district court ordered the DHEW (Adams v. 

                                                 
3Arkansas, Georgia, Maryland, Pennsylvania, Virginia, Florida, Louisiana, Mississippi, North Carolina, and 
Oklahoma. 
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Richardson, 356 F. Supp. 92 D.D.C., 1973) to initiate enforcement proceedings against 

the ten states; the U.S. court of appeals affirmed the decision in 480 F. 2d 1159 (D.C. Cir. 

1973) but provided more time to initiate enforcement proceedings (Kaplin & Lee, 1995, 

p. 843). In 1977, the district court revoked DHEW’s approval of several states’ higher 

education desegregation plans and ordered DHEW to devise criteria by which it would 

evaluate new plans to be submitted by these states (Kaplin & Lee, 1995, p. 843).  In 

1979, under the Department of Education Organization Act, a separate Department of 

Education was formed. The DHEW became the Department of Health and Human 

Services and lost its standing in the case.  Both newly created departments became 

offices on May 4, 1980. In 1987, after no additional action was taken by the Department 

of Education, the case was dismissed.   

The 1990s brought litigation against state public higher education institutions in 

Georgia, Texas, and Washington.  To correct the effects of past discrimination and 

achieve their commitment to diversify their student populations, Georgia and Texas used 

admissions policies that included a point indexing system (Johnson v. Board of Regents 

of the University System of Georgia, 263 F. 3d 1234 (11th Cir., 2001) and/or review of 

applicants along a dual admissions track system (Hopwood v. State of Texas, 236 F. 3d 

256 (5th Cir., 2000).  Non-minority applicants denied admission to state public higher 

education institutions in Georgia and Texas filed lawsuits alleging violation of the Equal 

Protection Clause of the Fourteenth Amendment.  

In 1995, the University of Georgia (UGA) developed a three-stage admissions 

process.  The initial stage (“first notice”) evaluated the applicant based on objective 

academic criteria without regard to race or gender.  During stage two, UGA assessed the 
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applicant’s total student index (TSI). Candidates were awarded points based on a variety 

of factors, including race (.05), gender (0.25), extracurricular activities, state residency, 

and academic achievement. At the first stage of review, candidates with a TSI score of 

4.93 out of a possible 8.15 rating were automatically accepted. Applicants with a TSI 

score between 4.66 and 4.92 moved into the second stage of review, where the extra 

points for gender or race could be applied. Those applicants who had less than a 4.66 

overall rating were reviewed at a third stage, known as the “edge read” stage. At the 

“edge read” stage, neither race nor gender was considered as a factor, and applicants 

received a thorough, individual review.   

Three White female applicants were denied admission to the UGA 1999 class and 

filed lawsuits alleging violation of the Equal Protection Clause and Title VI, as well as 

gender discrimination in violation of the Equal Protection Clause and Title IX.  None met 

the automatic acceptance criteria at the “first notice” stage.  None received any extra 

points at the second review stage because their TSI was outside the range of 

consideration at that stage. After a thorough individual review, all were eventually 

rejected at the third review stage. The lower court held for the female applicants and 

UGA appealed.  The federal district court rejected UGA’s diversity argument because the 

process did not meet the strict scrutiny standard (Center for Education & Employment 

Law, 2006, p. 89-90).  The process was not tailored narrowly enough to justify a 

compelling governmental interest. Specifically, in the UGA process, points were assigned 

on the basis of race and gender, and the point value for an applicant’s race was greater 

than the point value of any other non-academic factor. During the overall process, UGA 

did not conduct individual evaluations for each applicant, nor did UGA consider any 
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race-neutral alternatives. Race became a deciding factor in the admissions review 

process. 

Hopwood v. Texas proved to be more complex and controversial.  In Hopwood, 

four White students applied for admission to the University of Texas School of Law and 

were denied admission. The applicants sued under Title VI of the Civil Rights Act of 

1964 and 42 U.S.C §§ 1981 and 1983.  The district court found that the law school’s 

interest in educational diversity could justify race conscious admission but held that the 

two-track admissions process used was not tailored narrowly enough to further that 

interest (Coleman, 2001, p. 36). The admissions process applied one track for minority 

students and another track for non-minority students.  The court also ruled that the 

students had failed to prove that, absent the unconstitutional admissions process, they 

would have been admitted to the law school.  They appealed to the Fifth Circuit and 

prevailed. The Fifth Circuit, upon appeal, ruled that this admissions process violated the 

rights of plaintiffs and held that the Bakke decision was no longer good law (Stephens & 

Scheb, 1999, p. 754). The use of racial preferences served no compelling state interests. 

On December 21, 2000, upon appeal by plaintiffs regarding damages, the Fifth Circuit 

reversed the injunction, which had barred the law school from taking race into 

consideration in admissions, concluding that “racial preferences are constitutional in 

some circumstances” (Coleman, 2001, p. 36).  Both the district court and the court of 

appeals affirmed that the plaintiffs would not have been admitted to the law school even 

if a race-blind system had been used. Hopwood demonstrated the widespread differences 

of opinion, within the same state and nationwide, regarding how the Bakke standard 

should be interpreted and applied.  As a result, the Clinton administration, the District of 
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Columbia, and nine states filed amicus curiae briefs in support of Texas’s cert petition 

(Stephens & Scheb, 1999, p. 754).  Many wanted this case to be heard by the U.S. 

Supreme Court. However, the Court chose not to review the case. 

In Smith v. University of Washington Law School, 392 F.3d 367 (9th Cir., 2004), 

several White students who were denied admission to the University of Washington Law 

School sued, alleging racial discrimination.  The law school proved that the process did 

not use racial quotas, targets, or goals for admission or enrollment.  The law school did 

consider race and ethnicity as “plus factors” but demonstrated that other non-racial 

diversity factors were also considered as “plus factors” in admissions decisions. The 

applicants lost the suit and appealed to the Ninth Circuit Court of Appeals, which allowed 

the use of race in college admissions decisions.  However, state public institutions in 

Washington are banned from using race-sensitive admissions policies because of a state 

proposition, which prohibits this practice.  

The above-cited cases dealt with race conscious admissions processes used in the 

higher education setting. None of these cases (neither Johnson nor Smith nor Hopwood), 

however, went before the Supreme Court.  As a result of the different interpretations 

rendered by the lower courts, the nation was left in limbo in determining how race-

conscious admissions programs could be developed and used to correct the effects of past 

discrimination as well as to diversify the student bodies.  

The U.S. Supreme Court decisions in Grutter and Gratz, therefore, represent the 

most recent attempts by the Court to address the problem of racial inequality in public 

higher educational institutions.  Amid much publicity and fanfare, Grutter and Gratz 

were welcomed by supporters of affirmative action and criticized by opponents. The 
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Court took into consideration the use of numerical goals, the effect of race on society, 

and, to some extent, the need to remove the vestiges of de jure segregation. In both 

Grutter and Gratz, the U.S. Supreme Court found that achieving a diverse student body 

could represent a compelling governmental interest.  However, the process used to 

achieve this worthy goal must comply with the Equal Protection Clause of the Fourteenth 

Amendment.  The use of race must meet the strict scrutiny standard.  The decision 

rendered in Grutter confirmed that Bakke was no longer the standard for the nation.  It 

also established that Fordice, which had been used as the standard of review for 

Tennessee, was no longer applicable to Geier. 
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CHAPTER THREE 
 

THE EVOLUTION OF PUBLIC EDUCATION IN TENNESEE: FROM RACIAL  
SEGREGATION TO THE GEIER LITIGATION 

 
The State of Tennessee, in recognition of the importance of public education to its 

citizenry and political structure, has made a constitutional commitment to finance public 

education in perpetuity. According to the Tennessee Constitution: 

Knowledge, learning, and virtue, being essential to the preservation of 
republic institutions, and the diffusion of the opportunities and advantages 
of education throughout the different portions of the State, being highly 
conducive to the promotion of this end, it shall be the duty of the General 
Assembly in all future periods of this Government, to cherish literature 
and science.  And the fund called common school fund, and all the lands 
and proceeds thereof...heretofore by law appropriated by the General 
Assembly of this State for the use of common schools…shall be inviolably 
appropriated to the support and encouragement of common schools 
throughout the State, and the equal benefit of all the people thereof. 
(Constitution of the State of Tennessee, 1835, Article XII) 
 
Like many other southern states, Tennessee operated a dual system of public 

education for decades.  Blacks and Whites attended state-mandated, racially segregated 

public primary and secondary schools, colleges, and universities.  Public funds were used 

to maintain a de jure segregated system. According to the amended Tennessee 

Constitution, “No school established or aided under this section shall allow white and 

Negro children to be received as scholars together in the same school” (Tennessee 

Constitution of 1870, as amended, Article XI, Section 12). 

Education for Blacks was provided primarily through missionaries and the Bureau 

of Refugees, Freedmen, and Abandoned Lands (Freedmen’s Bureau). Established in 

March 1865, the purpose of the Freedman’s Bureau was to assist and protect the rights of 

newly freed southern Blacks after the Civil War.  The Bureau was initially legislated to 
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last for one year.  It continued its work until 1869, with projects lasting through 1872 

(Bureau of Refugees, Freedmen and Abandoned Lands, 2003-2006, ¶6). In Tennessee, 

with the help of northern missionaries and the Freedmen’s Bureau, schools were 

established in Knoxville, Nashville, Memphis, and other Tennessee communities where 

large numbers of fugitive slaves resided in contraband camps protected by the Union 

army. Missionary societies converted some freedmen’s schools into pre-collegiate and 

then college-level programs (Lovett, 2005, p. 335-336).4 None of the freedmen’s colleges 

had Black presidents, and there were very few Black faculty members at these institutions 

(Lovett, p. 336). 

Northern states had public colleges, partly because of the Morrill Land Grant Act.  

Commonly referred to as the Land Grant Act, the Morrill Act was passed in 1862 under 

the sponsorship of Congressman Justin Morrill of Vermont.  The Act gave every state 

that had remained in the Union a grant of 30,000 acres of public land for each senator (at 

least two) and representative (at least one).  The states were to sell the land and use the 

proceeds to establish colleges in engineering, agriculture, and military science.  More 

than seventy land grant colleges were established under the original Morrill Act (U.S. 

Dept. of State, n.d., ¶4). 

In 1869, East Tennessee University (a private institution) was designated as the 

federal land-grant institution for the State of Tennessee and became the University of 

Tennessee (UT) in 1879.  Because Tennessee was a de jure state that forbade Blacks and 
                                                 
4These institutions included: Nashville Normal and Theological Institute or Roger Williams University 
(1866-1929), Fisk Free School or Fisk University (1866-present), Central Tennessee College or Walden 
University (1868-1922), and Tennessee Manual Labor University (1868-1874)—all located in Nashville.  
Other Tennessee freedmen schools included Lemoyne Institute or Lemoyne-Owen College (1872-present) 
in Memphis, Knoxville College (1875-present) in Knoxville, Meharry Medical College (1876-present) in 
Nashville, and Lane College (1882-present) in Jackson. Fisk and Roger William produced college degrees 
by 1874; Knoxville College and LeMoyne did so much later.   
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Whites from attending the same public schools, UT made arrangements with Fisk 

University to educate Black applicants (Lovett, 2005, p. 336).  In 1881-82, ten Black 

students enrolled at Fisk. In 1884, the contract was changed from Fisk University to 

Knoxville College, but those already attending Fisk (fourteen students at the time) were 

able to finish at Fisk if they chose (Creekmore, 2006).  

On August 30, 1890, Congress amended the 1862 Morrill Land Grant Act and 

added language to the legislation to advocate equal access to public higher education for 

Black citizens. During this same year, a new contract was negotiated with Knoxville 

College, creating the Industrial Department of the University of Tennessee.  Under the 

contract, the university would provide teachers, apparatus, tools, machinery, and all the 

other equipment needed for an industrial college for Blacks.  This contract continued 

until the Tennessee Agricultural and Industrial College (Tennessee A & I) opened in 

1912 as a land-grant college for Blacks (Creekmore, 2006; Lovett, 2005, p. 336-337). 

Tennessee A & I gained university status in 1951 and in 1968 became known as 

Tennessee State University. 

To provide an education for Black students interested in entering the professional 

fields, Tennessee officials began making arrangements in 1941 with Meharry Medical 

College, a private institution, to educate its Black citizens to become doctors, nurses, and 

dentists (Lovett, 2005, p. 341). In 1948, Tennessee took a leadership role in organizing 

the Southern Regional Education Board (SREB). The purpose of the SREB5 was to 

                                                 
5Today, the SREB has evolved into a regional agency that handles access to educational programs 
regardless of race and provides educational programs for primary to postsecondary education levels. 
Sixteen states are members.  The SREB Academic Common Market Program is a tuition-savings program 
for college students in the 16 SREB member states who want to pursue degrees in fields that are not offered 
by their in-state institutions. These students enroll in out-of-state universities that offer the specialized 
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contract with various graduate and professional schools, especially those in the medical 

and health fields, to accept Tennessee Black citizens who qualified for such programs.  

Member states paid a set cost per student who entered their institution.  In exchange, 

member states could meet the “separate but equal” requirements of Plessy (Lovett, p. 

341). 

Public laws and policies in Tennessee have changed over time. There is no longer 

any mention of separation of the races in publicly financed educational institutions. 

Currently, Article XI, Section 12 of the Tennessee Constitution states: 

The State of Tennessee recognizes the inherent value of education and 
encourages its support.  The General Assembly shall provide for the 
maintenance, support and eligibility standards of a system of free public 
schools.  The General Assembly may establish and support such post-
secondary educational institutions including public institutions of higher 
learning, as it determines.  
 
The effects of a de jure segregated public school system, however, continued to 

prevail beyond such legislative changes. Currently, in Tennessee, there are eleven public 

universities, twelve special purpose institutes, thirteen two-year institutions, and twenty-

seven technology centers. The publicly financed four-year educational institutions 

include Austin Peay University, East Tennessee State University, Middle Tennessee State 

University, Tennessee State University, Tennessee Technological University, University 

of Memphis (formerly Memphis State University), and the University of Tennessee, 

which includes campuses in Knoxville (including the Institute of Agriculture), 

Chattanooga, Martin, Tullahoma, and Memphis.  Six of these institutions operate under 

                                                                                                                                                 
degree programs, and they pay only the in-state tuition rates.  The sixteen member states include Alabama, 
Arkansas, Delaware, Florida, Georgia, Kentucky, Louisiana, Maryland, Mississippi, North Carolina, 
Oklahoma, South Carolina, Tennessee, Texas, Virginia, and West Virginia. 
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policies and procedures promulgated by the Tennessee Board of Regents.  The University 

of Tennessee operates under policies and procedures promulgated by a separate UT 

Board of Trustees. The Tennessee Higher Education Commission, formed in 1967, 

coordinates and monitors both educational boards.  

Tennessee State University (TSU) is the only publicly financed four-year 

historically Black college and university (HBCU) in Tennessee. The University of 

Tennessee, designated as a land-grant institution in 1879, was originally founded as a 

historically White institution (HWI).  Professional educational degrees in law, dentistry, 

medicine, pharmacy, and veterinary sciences can be obtained from programs offered at 

the University of Memphis, East Tennessee State University, and the University of 

Tennessee (to include the Medical Health Science Center in Memphis and the College of 

Law and the Institute of Agriculture in Knoxville). TSU does not offer professional 

degree programs.   

This historical background is important to the discussion of Geier, the lawsuit that 

changed public higher education in Tennessee. In 1968, Rita Sanders, a Black female, 

several other Blacks, and additional partners, including the United States, sued the 

Governor of Tennessee, the University of Tennessee, TSU (Tennessee A & I State 

University at the time), and various educational agencies and officials.  The purpose of 

the lawsuit was to prevent UT from creating a degree-granting program for the College of 

Social Work in Nashville, where TSU was located and also offered a program in Social 

Work (Sanders v. Ellington, 288 F. Supp. 937 M.D. Tenn., 1968). Challenges to the 

proposed expansion soon erupted.  
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Rita (Sanders) Geier, born in Memphis in 1944, decided to legally challenge the 

proposed expansion.  She was accepted as an undergraduate at Fisk University in 

Nashville at age 16 and entered Fisk at age 17.  After graduating from Fisk, with an 

interest in graduate school, Ms. Geier enrolled at the University of Chicago. By the time 

she completed her studies at the University of Chicago, she had discovered that she 

wanted to teach. From Chicago she returned to Nashville to accept a temporary teaching 

position in the History Department at TSU.6  Young and idealistic, Ms. Geier was ready 

to make a difference in the lives of her students at TSU, just as her Fisk advisor, John 

Hope Franklin, had made a difference in her life. Ms. Geier noticed that resources 

available to faculty and students at TSU were “on a shoe string” in comparison to those 

she had been accustomed to having at her previous graduate institution (R. S. Geier, 

personal communication, May 20, 2006).  During her first two years of teaching at TSU, 

two things happened that seemed to change her life. First, Ms. Geier became aware of the 

proposed plans by the University of Tennessee to develop a campus in the Nashville area.  

She imagined that the newly expanded school would have access to resources that had 

been denied to TSU and would become a permanent fixture in the Nashville area.  To her, 

the proposed expansion could have long-term effects on the existing TSU.  Secondly, Ms. 

Geier realized that she wanted to pursue a law degree. She applied to and was accepted at 

Vanderbilt Law School as a full-time student and continued to teach part-time at TSU. 

During this time, Ms. Geier met two women who would have lifelong effects on her.  

One was Marian Wright Edelman, a civil rights activist doing great things in the State of 

Mississippi.  The other was Ruth Robinson, a classmate at the Vanderbilt Law School 

                                                 
6Although the institution was known as Tennessee A & I at the time of her hire, the name was later changed 
to Tennessee State University.  It will be referred to TSU throughout the remainder of this dissertation. 
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and law clerk to George Barrette, a Nashville attorney (R. S. Geier, personal 

communication).    

Amid the UT expansion plans, the City of Nashville was involved in a major 

urban renewal effort, which was being opposed by a Nashville lawyer named Avon 

Williams, as well as others. Surrounded by unrest over the urban renewal project and 

concerns for the UT expansion, the twenty-three year old Ms. Geier decided to file a 

lawsuit to stop the UT expansion. Her support base became Avon Williams, George 

Barrette, and the local people involved in opposing the urban renewal efforts (R. S. Geier, 

personal communication, May 20, 2006). 

Geier,7 along with Patrick J. Gilpin, a White professor at TSU, Harold Sweatt, a 

senior at nearby Wilson County High School planning to enroll at TSU, and Harold 

Sweatt, Sr., chose George Barrette to serve as legal counsel for their lawsuit (Lovett, 

2005, p. 350-351; R. S. Geier, personal communication, May 20, 2006).  The lawsuit 

argued that with the expansion of the proposed University of Tennessee, the state would 

continue to operate a dual system of higher education in violation of the Equal Protection 

Clause of the Fourteenth Amendment as argued in Brown v. Board of Education. The 

plaintiffs alleged that the proposed facility would become a predominantly White school 

in the same city as predominantly Black TSU.  Such expansion would continue to 

perpetuate the vestiges of Tennessee’s de jure segregation, which had been declared 

illegal by federal law and eliminated from Tennessee public law during the 1950s. The 

                                                 
7The original lawsuit was filed as Sanders v. Ellington. As the lawsuit involving TSU and UT Nashville 
wound through the legal system, it would assume different names after the chief plaintiff, Rita Sanders, 
married and became Rita Sanders Geier, and after new governors took office. Between 1968 and 1983, the 
United States government, parent groups, students, faculty, alumni, and other petitioners became involved 
in the growing debate.   
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United States Justice Department eventually joined as a plaintiff in support of the Geier 

position.  

Defendants alleged that the proposed UT expansion would provide an evening 

school program that would address a different population, i.e., professionals in the field, 

than the population that attended the program offered by TSU. Plaintiffs alleged that any 

expansion by UT of its Nashville-based non-degree higher educational program into a 

degree program would negatively affect any efforts by TSU to desegregate its student 

body and faculty.  The lawsuit called for an injunction to stop the proposed program 

expansion. 

On August 21, 1968, Judge Frank Gray, Jr. of the district court denied an 

injunction to stop the construction of the UT Nashville campus. However, he found that 

failing to make TSU a viable, desegregated institution would lead to its continued 

deterioration as a viable public state university. Judge Gray ruled that, because of the 

effects of past de jure segregation policies, the state had an affirmative duty, imposed by 

the Equal Protection Clause of the Fourteenth Amendment, to dismantle the dual de jure 

higher education system.8  Tennessee had established an open door admissions policy 

allowing desegregation of public higher education programs. However, more was 

required to eliminate the identifiable effects of the racially separated White and Black 

state institutions.  

The state and its parties were ordered to develop and submit by 1970 a statewide 

plan to remove the vestiges of past segregation.  The order further requested the parties to 

place special emphasis on the issue of desegregating the TSU campus. Between 1972 and 

                                                 
8Rita Sanders Geier, et al. Plaintiffs-Appellants v. Don Sundquist, et al., Defendants-Appellees (No. 02-
6400) on Appeal from the US District Fourth for the M.D. of Tennessee at Nashville No. 68-05077. 
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1983, the defendants submitted several plans, all of which were questioned by the 

plaintiffs.  During this time, the Tennessee Board of Regents (TBR) was created by the 

General Assembly to govern those institutions not governed by the University of 

Tennessee, including TSU and five community colleges. In 1983, the General Assembly 

transferred the technical institutes and area vocational schools (now called Tennessee 

Technology Centers) to the Tennessee Board of Regents (Tennessee Board of Regents, 

n.d., ¶1).   

Dissatisfied with the results of the progress of the lawsuit, a plaintiffs-intervener 

petition, known as the Adams-Richardson petition, was submitted to the court in June 

1972.  The petition was signed by Sterlin Adams and Raymond Richardson, two TSU 

faculty leaders, and by more than a hundred Black Tennesseans. Representing the 

petitioners were Avon Williams and lawyers from the NAACP Legal Defense Fund.  The 

petition read, in part: 

Permanent injunction to restrain and enjoin the defendants from 
continuing to operate the public institutions of higher education of the 
State of Tennessee on a racially dual and discriminatory basis…. The class 
action suit is on behalf of the intervening plaintiffs and all others similarly 
situated in Tennessee, including Black minor children that will attend 
public institutions of higher education in Tennessee.... The defendants’ 
proposals are purportedly only intended as possible temporary steps to 
deal with what defendants see as the problem: Tennessee State University 
(rather than the entire racially oriented higher education system).  Their 
implementation will in fact largely determine the content and direction of 
any further steps, which defendants might propose in accordance with the 
order of this Court, and they almost inevitably foreshadow an unwarranted 
attempt to abolish Tennessee State University as a Tennessee institution 
by assimilation into the campus of the University of Tennessee. (Lovett, 
2005, p. 360-361) 

 
While efforts began to coordinate programs and facilities, the court continued to 

deliberate. On January 21, 1977, Judge Gray ruled for the merger of the UT Nashville 



 

 60 

campus into TSU. The University of Tennessee, the State of Tennessee, and the 

Tennessee Higher Education Commission appealed this ruling in April 1977 but to no 

avail.  In 1979, the Sixth Circuit Court of Appeals upheld the district court’s merger 

order. In 1982, plaintiffs filed a complaint alleging that the merger plan was not being 

instituted in a manner intended by the court. It was noted that, despite some progress 

made in the employment of underrepresented faculty and staff at the two main 

institutions, the White student population at TSU was beginning to re-segregate to pre-

merger levels.  In 1983, the court allowed another group of TSU affiliated faculty and 

students, Black and White, and led by H. Cooley McGinnis, to intervene.   

Judge Thomas A. Wiseman inherited the Geier case from retiring Judge Frank 

Gray in 1978. He urged all parties to move toward development of a Stipulation of 

Settlement as a means to settle the lawsuit and, in 1984, after much debate, all parties 

except the United States signed the Geier Stipulation of Settlement.  The purpose of the 

settlement was to bring about a just resolution of the issues, without further litigation, that 

would achieve a unitary, desegregated system of public higher education in the State of 

Tennessee (Stipulation of Settlement No. 5077, August 31, 1984). The Department of 

Justice objected to the settlement because it had urged an evidentiary hearing regarding 

the issue of admissions standards before such a decree was approved.  Further, the 

Department of Justice did not believe that efforts went far enough to ensure equal 

educational opportunity, eliminate the remaining vestiges of the state-imposed dual 

system of higher education, increase racial diversity at all state colleges, and ensure 

equitable distribution of Blacks and Whites in all institutions (Lovett, 2005, p. 380-381).  



 

 61 

Under the Stipulation of Settlement, a Desegregation Monitoring Committee 

(DMC) was created to identify problem areas, report on progress annually, and provide 

recommendations for needed changes.  The DMC consisted of twelve members, to 

include the Executive Director of the Tennessee Higher Education Commission, the 

Chancellor of the Tennessee Board of Regents, and the President of the University of 

Tennessee System.  The remaining nine members were lay board members from the 

Higher Education Commission, State Board of Regents, and University of Tennessee 

System (Desegregation Monitoring Committee, 1990). The Stipulation of Settlement 

required the Tennessee Board of Regents and UT Board of Trustees to develop programs 

for recruiting and retaining underrepresented faculty, students, and staff, particularly 

administrators, to their respective institutions.  To ensure that TSU, the only Tennessee 

HBCU, would become a viable institution, special measures and funds needed to improve 

the campus infrastructure and curriculum were put into place.  Recruitment goals were 

established for all institutions, particularly TSU, goals that by today’s standards still may 

seem unattainable. For instance, as an interim goal, TSU was to attempt to achieve a 

White undergraduate student body, faculty, and administrative staff equivalent to its 

Black campus population by 1993.  That meant that 50% of TSU’s undergraduate 

population would need to be White. On a long-term basis, TSU was to strive for a White 

student population equivalent to that of other Tennessee institutions. For the HWIs, 

recruitment goals were basically to reflect the Black population of the state, which, then 

and now, would represent a goal of less than 15% Black enrollment. Cooperative 

programs were to be developed that would help increase the number of Black students 

enrolled in and graduated from professional programs (law, veterinary medicine, 
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dentistry, pharmacy, and medicine).  Finally, both boards were to evaluate their 

educational policies, programs, and materials to ensure that they served all citizens of 

Tennessee on a non-racial basis. Public colleges and universities in the State of 

Tennessee were to become racially non-identifiable (Geier Stipulation of Settlement No. 

5077, 1984; see Appendix A). By 1989, in compliance with Geier, both the TBR and UT 

Board had revised their institutional mission statements to reflect that no institution was 

identified as a one-race or predominantly one-race institution (Desegregation Monitoring 

Committee, 1990; see Appendix B).   

In 1994, the State moved to vacate the 1984 Settlement and to terminate the 

litigation, arguing that the Supreme Court decision in U.S. v. Fordice, 505 U. S. 717 

(1992) had significantly changed the law in higher education desegregation cases. Like 

the Fordice case in Mississippi, the Geier case was based on removing the vestiges of a 

de jure dual public higher education system. Like Geier, Fordice resulted in a Stipulation 

of Settlement, which required the State of Mississippi to implement specific programs to 

make state institutions racially non-identifiable. The State of Tennessee argued that, 

according to Fordice, states were not required to create a given racial balance in higher 

education because, unlike primary and secondary education, student choice played a 

greater role in the type and location of the institution a student selected to attend. The 

Supreme Court disagreed, stating that the state’s duty to eliminate the dual system 

continues until it has eliminated all policies and practices traceable to the prior de jure 

segregated system, which still had effects on current status. In 1996, again relying on 

Fordice, Geier defendants moved for a judgment on the pleadings.  The district court did 

not rule on the defendant’s motion to vacate and eventually denied their motion for 



 

 63 

judgment on the pleadings.  It is important to note that in Mississippi efforts to dismiss 

the Stipulation of Settlement were just as intense as were efforts to dismiss the Geier 

Stipulation of Settlement in Tennessee. For example, in 1995, upon appeal by the Fordice 

defendants to the mandated remedies, the U.S. district court reiterated that the purpose of 

the court’s efforts was not to enhance Mississippi’s HBCUs so that Blacks would have a 

better segregated Black college to attend. The purpose was to desegregate the dual higher 

education system. The court stressed that it is as much a violation of the Constitution to 

build up an HBCU with the sole purpose that Blacks would have a better school to attend 

as it would be a violation of the Constitution to build up an HWI solely so that White 

students would have a better university to attend (Ayers v. Fordice, 879 F Supp 1419-30, 

N.D. Miss, 1995). Although not addressed within this dissertation, issues surrounding the 

preservation of HBCUs, for their historical value as well as for special purposes in the 

lives of Blacks, represent concern and contention that deserves further attention. 

In 2000, the Geier parties entered into voluntary mediation, and on January 4, 

2001, a Geier Consent Decree (see Appendix C) was reached with the purpose of 

establishing a five-year wind-down process that would conclude Tennessee’s efforts to 

eliminate the vestiges of its prior racially segregated dual system of public higher 

education.  Accordingly, at its conclusion, Tennessee would no longer need to be 

mandated to provide equal public education for all its citizens and would have created a 

system of higher education that preserves and enhances access to educational experiences 

for all students in Tennessee’s public colleges and universities.  At its conclusion, 

Tennessee would have desegregated its public colleges and universities. 
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The Consent Decree removed all numerical goals and timetables outlined in the 

Stipulation of Settlement.  It continued to provide financial support to campuses to help 

recruit for and retain racial diversity at the respective campuses and to develop a strategic 

plan for maintaining diversity when all Geier efforts were dismissed. Dismissal would 

mean that equal access for all persons qualified to attend Tennessee public colleges and 

universities existed.  Further, dismissal of the Consent Decree would indicate, in 

accordance with Fordice, that Tennessee had removed the vestiges of past de jure 

segregation and that a unitary system of public higher education had been created. Post-

Geier, Tennessee would move from the era of removing the vestiges of past 

discrimination against one race, Blacks, to developing and maintaining an inclusive 

environment for a more broadly defined, diverse population, which includes but goes 

beyond race.  

The Geier mandates placed special emphasis on the recruitment and retention of 

students in the professional and pre-professional programs. In Tennessee, the professional 

programs of dentistry, pharmacy, medicine, veterinary medicine, and law are offered at 

the University of Tennessee (to include the Institute of Agriculture), University of 

Tennessee Health Science Center, University of Memphis, and East Tennessee State 

University. Both the University of Memphis and East Tennessee State University are 

Tennessee Board of Regents’ (TBR) Institutions.  The University of Memphis (UM) has 

a professional law school; East Tennessee State University has a professional medical 

program. In 2005, the UM School of Law had approximately 460 students, with twenty-

three full-time professors and approximately twenty adjunct professors.  The two most 

significant factors in making admissions decisions are the LSAT (Law School 
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Admissions Test) scores and undergraduate grade point average.  The median LSAT 

score for students entering the 2009 class was 155; the average undergraduate grade point 

average was 3.36 (University of Memphis Cecil C. Humphreys School of Law, 2006).  

East Tennessee State University (ETSU), located in Johnson City, Tennessee, enrolls 

nearly 12,000 students. The Division of Health Science includes the James H. Quillen 

College of Medicine, College of Nursing, College of Public and Allied Health, and the 

proposed College of Pharmacy.  The College has been ranked among the top eight 

medical schools in the country for rural medicine. It enrolls an average class size of 60 

medical students per year and offers degrees of Doctor of Medicine, Master of Science, 

and Doctor of Philosophy (East Tennessee State University, Quillen College of Medicine, 

2006).  On March 17, 2005, Governor Bredesen endorsed the development of a new 

ETSU College of Pharmacy.  The proposed College of Pharmacy will initially enroll 65 

students per year, potentially increasing over time to as many as 100-125 students per 

year.  Like the Quillen College of Medicine, the College of Pharmacy will train 

pharmacists for placement in community pharmacies and rural hospital settings (East 

Tennessee State University, College of Pharmacy, 2006). 

Professional programs of law, veterinary medicine, and medicine are offered at 

the University of Tennessee: the University of Tennessee College of Law (Knoxville), 

the University of Tennessee College of Veterinary Medicine (Knoxville), and the 

University of Tennessee Health Science Center (Memphis). Established in 1890, the UT 

College of Law received 1231 applications for admission in 2003 and 1622 in 2005.  The 

number of offers made for the same period of time ranged from 307 in 2003 to 322 in 

2005.  The actual number of students enrolled was 160 in 2003 and 158 in 2005 
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(enrollment data for Tennessee professional programs from fall 2002 to fall 2004 is 

located in Appendix F). Like the University of Memphis, the two most significant 

admissions factors used include the undergraduate grade point average and the LSAT 

scores.  In 2003, the median undergraduate grade point average for all students was 3.50; 

in 2005, the median grade point average was 3.63.  The median LSAT score for the same 

years was 158 and 160, respectively.  The College has more than forty full-time, part-

time, and adjunct professors (University of Tennessee, College of Law, 2006). 

The College of Veterinary Medicine was established by an act of the Tennessee 

Legislature in 1974.  It is part of the University of Tennessee statewide system and is 

located on the Agricultural Campus at the University of Tennessee in Knoxville.  The 

Institute of Agriculture provides instruction, research, veterinary clinical, and extension 

services to students, clients, farmers, and families in Tennessee as well as citizens around 

the world.  The four-year professional program offers a doctorate in veterinary medicine.  

Students prepare for the professional veterinary curriculum by taking three to four years 

of pre-veterinary course requirements as undergraduates.  In 2005, 765 persons applied 

for admission into the College of Veterinary Medicine, 214 were invited to interview, and 

70 received offers of admission.  Students are evaluated based on their grade point 

average (GPA), scores on the Graduate Record Examination (GRE), scores on the 

Veterinary College of Admission Test (VACT), and information gained from a personal 

interview with an admissions committee.  Of the 2005 class, the overall GPA was 3.59 

and the average GRE score was 1142 (University of Tennessee, College of Veterinary 

Medicine, 2006). 
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The University of Tennessee Health Science Center is part of the statewide, multi-

campus University of Tennessee.  As the University’s academic health science center, its 

mission is to improve human health through education, research, and public service, with 

an emphasis on improving the health of Tennesseans.  Located on the campus of the UT 

Health Science Center are the College of Health Science Engineering and Colleges of 

Allied Health Sciences, Dentistry, Graduate Health Sciences, Medicine, Nursing, and 

Pharmacy. The UT Health Science Center includes the Graduate School of Medicine in 

Knoxville, as well as graduate medical education programs in Knoxville, Chattanooga, 

and Nashville; Family Medicine Centers in Knoxville, Jackson, Covington, and 

Memphis; and public and continuing education programs across the state.  The Center has 

formal affiliations with seven teaching hospitals in Memphis and other hospitals or 

clinical facilities across the state.  The UT Health Science Center awards baccalaureate, 

master, and doctoral degrees.  Approximately 2,000 students are enrolled in degree 

programs at the Center and admission is highly competitive (University of Tennessee, 

Health Science Center, 2003). 

TSU does not presently have a professional program.  However, in accordance 

with the Geier Consent Decree, if a public law school is established in Middle Tennessee, 

it must be established at TSU.  As such, TSU would be required to enter into negotiations 

with the Nashville School of Law (NSL) and, if negotiations proved successful, NSL 

would merge with TSU under the following conditions: the law school would be 

established on the TSU Williams Campus or in a downtown location of Nashville that 

was approved by the American Bar Association (ABA); the law school would secure 

ABA accreditation; and the state would provide support for the start-up phase at the 
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amount of $10 million in capital funding and $5 million in start-up funding.  In addition, 

the state would provide financial resources, not to exceed $2 million, to match any funds 

raised by the NSL or TSU that are dedicated to cover start-up costs for the law school 

(Geier Consent Decree, Civil Action 5077, p. 14). 

The number of Black students enrolled in Tennessee professional programs 

during the academic periods commencing in 2000 varies by program.  Looking at the 

medical programs only, data indicates that at ETSU, enrollment of Blacks declined from 

11.57% (28 Black students) in 2000 to 7.69% (18 Black students) in 2004.  At the UT 

Medical Health Science Center (UTMHSC), the number of students declined from 

14.16% (96 Black students) in 2000 to 10.34% (63 Black students) in 2004.   

ETSU does not currently offer programs in dentistry and pharmacy but recently 

received state approval to develop a program in pharmacy.  At UTMHSC, increases were 

shown in the number and percentages of Black students enrolled in both the dentistry and 

pharmacy programs. For dentistry, there was a change from 8.71% (27 students) in 2000 

to 11.36% (35 students) in 2004.  For pharmacy, the actual number of Black students 

enrolled in the program increased over the reporting period from 63 to 76 students.  

However, their representative percentage to the total number of students enrolled in the 

program declined from 16.41% in 2000 to 10.34%. The pattern of change of Black 

students attending UTMHSC followed the same pattern of change of White students.  

That is, when the total number of students enrolled increased, so did the number of Black 

students.  When the total number of students enrolled decreased, so did the total number 

of Black students. 
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In Tennessee, Veterinary Medicine is offered only at the University of Tennessee.  

For the 2000-2004 reporting periods, representation ranged from 1.17% (3 Black 

students) to 0.74% (2 Black students).  Veterinary Medicine has the lowest number and 

percentage of Black students enrolled in any of the Geier–supported professional 

programs. 

Both the University of Memphis and the University of Tennessee (Knoxville) 

offer programs in Law. At Memphis, Black students represented 12.71% (54 students) of 

the total number of students enrolled in the program in 2000 and 10.55 % (46 students) in 

2004.  For the same reporting period, at the University of Tennessee, Black students 

represented 9.87% (45 students) of the total number of students enrolled in the Law 

School in 2000 and 10.89 % (49 students) in 2004. 

The Consent Decree, like the Stipulation of Settlement, provided financial 

resources to help Tennessee public colleges and universities implement necessary 

programs to address the elimination of de jure segregation and to create and maintain a 

system of inclusion. Approximately $19 million was allocated annually through the 

Tennessee Legislature to public colleges and universities under the Geier mandates. 

Approximately $8 million of the total amount was disbursed jointly between TSU, 

governed by the Tennessee Board of Regents, and the University of Tennessee, governed 

by the University of Tennessee Board of Trustees.  TSU received 60% of this disbursal to 

help improve its curricula, physical buildings, and infrastructure. The University of 

Tennessee (all campuses) received a 40% disbursal, which was used to assist in faculty 

recruitment and retention efforts and student recruitment and retention (pre-university 

summer programs, pre-doctoral fellowships, minority scholarships), and in developing 
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and expanding collaborative efforts between UT Extension (Agriculture) and TSU. The 

remaining $11 million allocated by the Legislature was to be disbursed to the remaining 

individual TBR public colleges and universities.  In addition to the $19 million annual 

apportionment by the legislature, a reserve fund of $15 million existed.  According to 

Section IV:A of the Joint Motion to dismiss the Consent Decree, recommendations are 

made to continue the annual allocation funding, referred to as “Access, Equity and 

Diversity Funding,” at the same level that has been historically provided.  The motion 

also recognizes that the Governor will retain complete discretion to increase, decrease, or 

not include such funding in future budget recommendations to the legislature. 

Under Geier, it was permissible for Tennessee public colleges and universities to 

provide race-based scholarships for underrepresented populations (Black students at 

predominantly historically White institutions and Caucasian students at TSU), develop 

enrichment programs to help recruit and retain underrepresented students, supplement 

salary requirements for recruiting and retaining underrepresented faculty, and help 

institutions provide curricula and infrastructure improvements.  As a result of such 

mandates, Black student enrollment grew at predominantly White institutions, as did 

White student enrollment at the historically Black university, TSU. However, Tennessee 

institutions have not achieved the expected enrollment sought in the Stipulation of 

Settlement.  

Under both the Geier Stipulation of Settlement and the Geier Consent Decree, 

legal protection existed that allowed Tennessee public colleges and universities to: 

…Authorize institutions to enroll a percentage of new entering classes 
under alternative admissions standards, said percentage to be determined 
periodically by the appropriate governing board and to be consistent with 



 

 71 

the objectives of this [agreement]. (Geier Stipulation of Settlement, 1984, 
pp. 6-7) 

  
Under the Consent Decree, the district court for the Middle District of Tennessee was to 

retain jurisdiction of the Geier case for a period of five years or for a period of time 

sufficient to ensure compliance with the terms of the agreement.  At the end of the period 

of court supervision, the Decree would terminate unless extended by the court upon 

appropriate motion (Geier Consent Decree, 2000).  Also, in accordance with the Consent 

Decree, the state would file a motion declaring that the state had created a unitary public 

higher education system. That happened on September 11, 2006, when the governor of 

Tennessee publicly announced that all parties involved in the Geier lawsuit had reached 

agreement to request dismissal of the pending Consent Decree. On September 21, 2006, 

Judge Wiseman, Jr., of the United States District Court for the Middle District of 

Tennessee, agreed.  The Final Order for the Dismissal of the Geier lawsuit was approved 

and signed.  Any party wishing to oppose the Dismissal Order must now provide 

information showing that the state has not complied with the Consent Decree. 

The public response to the dismissal has been as expected.  There has been a 

public outcry from Blacks that the State has not lived up to the spirit of the mandates and 

that a unitary system does not exist. Supporters of the dismissal have stated that all 

requirements have been met and that progress made under Geier will be maintained as 

the state moves forward to maintain a more inclusive public higher education system that 

seeks diversity to include, but not be limited upon, racial diversity.  Like Mississippi, 

Tennessee and the nation must now abide by the Grutter standard. 
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CHAPTER FOUR 
 

BALANCING THE GOAL OF DIVERSITY AND THE REQUIREMENT OF  
EQUAL PROTECTION: COMPARING THE GRUTTER AND GEIER  

DECISIONS 
 

On July 20, 1995, the University of California became the first major institution 

of higher education in the United States to eliminate affirmative action.  At the same 

time, the Regents called for a population at the university that reflected the state’s diverse 

population (Karabel, 1998, p. 33).  Eight years later, in July 2003, the U.S. Supreme 

Court rendered a decision in Grutter v. Bollinger, 539 U.S. 982 (2003), stating that 

diversity in public colleges and universities is a compelling governmental interest.  The 

decision provided guidelines for public colleges and universities to follow when 

considering race-conscious admissions processes to help achieve their diversity goals. 

Grutter is the most recent case decided by the U.S. Supreme Court addressing the 

issue of the use of race-conscious admissions policies in higher education.  Although the 

lawsuit was filed against the University of Michigan Law School, a number of political 

and military organizations, other universities, businesses, labor unions, and civil rights 

organizations submitted amicus briefs supporting the policies used by the University. 

Interestingly, the supporting briefs, from a historical perspective, represented the same 

types of sentiments presented fifty years earlier in Brown v. Board of Education, 347 U.S. 

483 (1954).  In Brown, the Court unanimously held that de jure racial segregation in 

public schools violated the Equal Protection Clause of the Fourteenth Amendment by 

depriving African Americans of equal opportunities in education (Russo, 2004, p. 183). 

Grutter, on the other hand, provides higher educational institutions, both public and 

private, the means to identify, apply, and measure progress toward providing education to 
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a racially and ethnically diverse student body (Grier, 2006, p. 1-2)9. Since Brown, the 

nation’s largest city school systems have remained, without exception, overwhelmingly 

non-White.  White students, on average, attend schools where eighty percent of the 

student body is White (NAACP Brief, 2003, p. 16).  Brown lacked the implementation 

tools needed to eliminate racial segregation in public education.  As posited by Russo: 

In mandating desegregation, the Court never ordered the positive step of 
integration, perhaps because the judiciary has the authority to demand that 
wrongdoers stop breaking the law but lacks the [per]suasion to direct 
individuals to do what is right. (2004, p. 185) 

 
The plaintiff in the Grutter case, Barbara Grutter, a White Michigan resident, 

applied for admission to the University of Michigan Law School in 1996 with a 3.8 grade 

point average and 161 Law School Admissions Test (LSAT) score.  The Law School 

initially placed her on a waiting list but eventually rejected her application.  In December 

1997, she filed a lawsuit in the United States District Court for the Eastern District of 

Michigan against the Law School, the Regents of the University of Michigan, Lee 

Bollinger, Jeffrey Lehman, and Dennis Shields.10 Grutter alleged that the Michigan Law 

School discriminated against her in denying her admission based on race in violation of 

the Fourteenth Amendment, Title VI of the Civil Rights Act of 1964, and 42 U.S.C. 

§1981 and 2000(d).  Grutter alleged that the Michigan Law School used race as a 

“predominant” factor, which provided members of underrepresented racial groups with a 

                                                 
9Grutter & Gratz apply to admissions procedures at private colleges and universities as well as public 
colleges and universities. Although the U.S. Supreme Court considered the programs in light of the Equal 
Protection Clause of the Fourteenth Amendment to the U.S. Constitution, it confirmed that the same 
analysis would apply under Title VI of the 1964 Civil Rights Act and 42 U.S.C. § 1981, both of which also 
apply to private colleges and universities.   
10Lee Bollinger was the former Dean of the Law School before Ms. Grutter applied for admission and 
President of the University of Michigan from 1996-2002; Jeffrey Lehman was Dean of the Michigan Law 
School at time of the lawsuit; Dennis Shields was Director of Admissions at the Law School from 1991-
1998 
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significantly greater chance of admission over applicants with similar credentials but who 

were not from historically under-represented groups.  Further, she alleged that there was 

no compelling interest to justify the use of race as a factor in the admissions process 

(White, 2006, p. 5).  Barbara Grutter requested compensatory and punitive damages, an 

order requiring the law school to offer her admission, and an injunction prohibiting the 

law school from continuing to discriminate on the basis of race (White, p. 5-6). 

Since there was no history of de jure segregation, the University of Michigan Law 

School could not rely on a defense of removing the vestiges of past discrimination.  

Instead, the Law School sought to demonstrate the educational benefits of having a 

diverse student body as a defense.  The Law School attempted to implement this goal by 

evaluating all students based on a combination of factors.  These factors included a 

personal statement, letters of recommendation, an essay describing how the applicant 

would contribute to law school life and diversity, the applicant’s undergraduate grade-

point average, rigor of courses taken, quality of undergraduate institution, and the 

applicant’s LSAT score.  Some of these factors, such as the applicant’s personal 

statement, were considered to be “soft variables.”  The Law School emphasized that each 

student was evaluated individually in comparison to other applicants and that race 

represented only one type of diversity (Grutter, 539 U.S. 982, 2003). 

The district court agreed with the plaintiff, stating that the Law School’s use of 

race as a factor in the admissions process was unlawful, that its interest in attracting a 

diverse student body was not a sufficiently compelling reason for the use of race, and 

even if it were, that the process was not tailored narrowly enough to use race as a factor. 

The process used by the Law School failed to meet the strict scrutiny standard of 
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review.11 The Law School appealed. The district court had relied upon the Bakke 

decision, in which two committees were assigned to review the applicants. In the Bakke 

case, the University of California Medical School at Davis used one committee to review 

applicants considered for regular admission, while another committee reviewed 

applicants considered for special admission. Although the regular admissions committee 

rejected some special applicants for failure to meet course requirements or other specific 

deficiencies, special applicants were reviewed by the special committee and were never 

compared to the regular applicants (Leonardi, 2001, p. 156). Alan Bakke, plaintiff in the 

case, was twice rejected for admission and alleged that candidates with lower grade point 

averages and lower test scores were being admitted under the special admissions 

program. Both the trial court and Superior Court of California agreed that the process 

used by the Medical School violated the Equal Protection Clause of the Fourteenth 

Amendment and Title VI of the Civil Rights Act because applicants were segregated 

from comparison to each other. In Bakke, the deciding issue became whether or not he 

would have been admitted to the Medical School were it not for the process used.  Both 

the trial court and appeals court ruled that the burden of proving this issue rested with the 

plaintiff, Bakke.  

The University of Michigan Law School was able to prove that the process used 

at the University of California Medical School at Davis (Bakke) differed from that used 

                                                 
11Strict scrutiny is the standard under the Equal Protection Clause that federal courts use to assess the 
constitutionality of governmental classifications based on race as well as those that impinge on 
fundamental constitutional rights. To pass muster, a challenged governmental action must be closely related 
to a compelling governmental interest. Strict scrutiny is the most rigorous of the three levels of scrutiny that 
courts have formulated.  Strict scrutiny assumes that the action in question is unconstitutional and the 
government has the burden of demonstrating its compelling interest.  Courts must focus on the 
government’s purpose rather than merely on the effect of governmental action to determine the validity of a 
challenged law or regulation (Hall, Ely, Grossman, & Wiecek, 1992, p. 845). 
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by the Michigan Law School. Sitting en banc, the court of appeals reversed the district 

court’s judgment. Citing Justice Powell’s opinion in Bakke, 438 U.S. 265 (1978), the 

court of appeals found that the Law School could use race as a potential “plus” factor to 

attract a diverse student body.  They found diversity to be an acceptable compelling 

interest, and that the admissions review process used by the Law School was narrowly 

tailored. This decision was not unanimous.  Four dissenting judges maintained that the 

Law School’s use of race was unconstitutional; three of the dissenters rejected the 

compelling interest argument, and the fourth dissenter questioned whether the process 

was narrowly tailored to achieve the state’s compelling interest.  

The U.S. Supreme Court granted certiorari on what it considered to be a question 

of national importance: whether diversity is a compelling interest that justifies the 

narrowly tailored use of race as a criterion in selecting applicants for admission to public 

universities (Grutter, 539 U.S. 982, 2003). In a 5-to-4 split decision, the Court held that 

the Law School’s admissions policy was not prohibited by the Equal Protection Clause of 

the Fourteenth Amendment, that the policy represented a compelling state interest that 

was narrowly tailored, and that the Law School was not obligated to exhaust the use of 

other race-neutral alternatives in order to achieve the same goal of a diverse student body.  

Agreeing with the court of appeals, Justice O’Connor wrote: 

We last addressed the use of race in public higher education over 25 years 
ago.  In the landmark Bakke case…The only holding for the  
Court in Bakke was that a “State has a substantial interest that legitimately 
may be served by a properly devised admissions program involving the 
competitive consideration of race and ethnic origin.” (Grutter, 589 U.S. 
982, 2003). 
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In Grutter, the Court, recognizing Justice Powell’s lone opinion in Bakke, decided that 

his view regarding student body diversity as a compelling state interest still justified the 

use of race in university admissions. The Court also recognized that public and private 

universities across the nation had modeled their own admissions programs on Powell’s 

opinion. 

The Grutter Court, relying on Sweatt, 339 U.S. 629 (1950), also recognized that a 

law school is more than facilities or curriculum.  Rather, a law school includes its 

historical background, the prestige of its faculty and alumni, and the interaction and legal 

discourse among students and between students and faculty.  Such discourse is important 

because it allows all participants the opportunity to hear and present different 

perspectives on important legal issues, thus resulting in the broadening of learning for all 

involved.  Racial and ethnic diversity is valuable not for its own sake, but because it 

contributes significantly to the overall quality of education afforded to all students 

(Amicus Brief of the Law School Admission Council [LSAC] for Grutter v. Bollinger, 

2003, p. 4) 

By contrast with Brown, in Grutter, the interest in correcting past harms was not 

relevant because neither the state nor the Law School had a history of de jure segregation.  

In fact, the University of Michigan had a history of serving Black students who were not 

able to attend de jure segregated institutions within their own state of residence. This did 

not mean, however, that the institution was free of racial strife nor that efforts had not 

been attempted to address racial issues. To illustrate, in 1988, Provost James Duderstadt 

announced plans for a new initiative, the “Michigan Mandate,” which was:  
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…an effort that sought to increase the number of students and faculty of 
color, to provide ‘equal opportunity’ and ‘equal access to all educational 
resources to students from underrepresented racial and ethnic groups’, to 
remedy institutional racism on campus, and to promote a more racially and 
ethnically diverse campus to prepare students for an increasing 
multicultural world. (Patterson Brief, Gratz v Bollinger, 539 U.S.244, 
2003, p. 13)  
 
Still, the Law School relied on the diversity argument by seeking to prove that 

diversity was a compelling interest of the Law School, the University, the State of 

Michigan, and the nation as a whole.  The University of Michigan Law School is 

regarded as highly selective. The Law School receives more than 3,500 applications each 

year, offers admission to an estimated 1,000 applicants, and enrolls approximately 350 

students each year.  The Law School stated that it wanted to admit a group of students 

who were capable of matriculating through its highly competitive law school, succeeding 

in the practice of law, and contributing to other students as well as to society. 

The Supreme Court approved the Law School’s purpose and selection process.  

The selection process used in Grutter met the strict scrutiny standard by demonstrating 

that the purpose of the process had a compelling state interest.  In addition, the process 

met four other important measures: (1) it was narrowly tailored and flexible enough to 

ensure that each applicant was evaluated as an individual and not as a member of a racial 

group; (2) race was only one of many factors used in the decision-making process; (3) the 

institution could envision a durational end in time when the process would no longer be 

necessary; and (4) the process did not cause undue harm to non-minority applicants. Each 

of these factors is summarized below. 

Narrowly Tailored:  The use of racial classifications passes constitutional muster 

only if the use is narrowly tailored to further a compelling governmental interest. All 
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applicants must be given individualized attention and review. An individual applicant 

cannot be insulated from comparison with all other similarly situated applicants. In 

essence, each student similarly situated must be treated in a similar manner. 

The admissions policy used by the University of Michigan Law School focuses on 

academic ability coupled with a flexible assessment of the applicant’s talents, 

experiences, and potential to contribute to the learning of others (Grutter, 2003, p. 2).  In 

addition, officials must consider the applicant’s undergraduate GPA and LSAT scores, 

which serve as predictors of academic success in law school. The review process allows 

reviewers to consider “soft variables,” such as the enthusiasm of recommenders, the 

quality of the applicant’s undergraduate institution, and the rigor of courses taken at the 

undergraduate level (Grutter, p. 2).  These factors seem to parallel factors considered by 

the LSAC, which include such general categories as academics, demographic and 

diversity, work experience, leadership and extracurricular activities, personal 

accomplishments, evidence supporting character and fitness, and special skills and 

abilities (LSAC Amicus Brief, 2003, p. 19-20, footnote 8). 

Race as One of Many Factors:  Under Grutter, race cannot be the only or 

deciding factor in the admissions process, nor can any one particular type of diversity, 

especially racial, have more substantial weight than any other factor. 

The Law School provided several expert reports to support the argument that 

diversity was a compelling interest.12  These reports were used to demonstrate that some 

racial groups (Blacks, Hispanics, and Native Americans) had been historically 

discriminated against across the nation, within the profession, and within the state. These 

                                                 
12See the University of Michigan: Supporting Research (http://www.umich.edu/~urel/admissions/research/) 
for these reports.    
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same racial groups were underrepresented in the general university student body and in 

the Law School. Finally, the Law School and the various amicus briefs filed on its behalf 

demonstrated that students from underrepresented racial groups, as well as from the 

overall student body, would benefit from greater diversity.    

The Supreme Court and the petitioners vigorously questioned the Law School 

regarding the hard-to-define concept of “critical mass.” The purpose of the questioning 

was to ensure that the process did not use numeral percentages that lend themselves to a 

quota system. They sought specific answers to the following queries: 

1) How would the existence of a critical mass be determined? 

2) How long would it take to achieve a critical mass? 

3) Would the process of achieving a critical mass establish racial quotas in 

violation of the Constitution? 

4) Are alternative selection processes available for achieving a critical mass? 

5) Was their selection process the only process available to achieve racial 

diversity? 

The Law School specifically stated that it could not affix a number or percentage 

to what it considered to be a critical mass. Nevertheless, the University of Michigan 

maintained that a critical mass would accomplish at least two goals.  First, critical mass 

would embody a sufficient number of persons from underrepresented groups, thus 

providing a visible presence and educational opportunity to the total student body.  

Second, a critical mass would reduce the undue pressure placed on individual students to 

represent the perspective of an entire specific minority group.  
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The Law School and Supreme Court both recognized that there is as much 

diversity (backgrounds, experiences, philosophies, and beliefs) within individual groups 

as there is among different groups. This thought was also stressed in the amicus brief 

submitted by the LSAC on behalf of the Law School: 

Law schools recognize that no two individuals are influenced in the 
precisely same way even by a shared experience, such as common 
membership in an identifiable racial or ethnic group.  Each individual’s 
experiences and perspectives, even within a given racial or ethnic group, 
will be unique.  What racial diversity therefore fosters is not an exchange 
of group perspectives, but a greater multiplicity of individual perspectives.  
Including a variety of students, each with different backgrounds and 
perspectives, increases the likelihood that the aggregate range of 
experiences and perspectives within the student body will be broader—
and the educational experience of all students correspondingly richer. 
(LSAC Brief, 2003, p. 6) 

 
The Supreme Court determined that the Law School’s admission process 

established good faith and flexible goals rather than strict racial quotas. As time 

progressed, the types of diverse groups would change and the Law School’s admissions 

process was flexible enough to allow consideration of such changes. 

Petitioners claimed that there were other race-neutral alternatives available for the 

Law School to use that would achieve the same goal and that the Law School was 

obligated to exhaust those other alternatives. Such alternatives would include easing 

admissions requirements or using a percentage plan, like that used by Texas,13 where ten 

percent of the top high school graduates would automatically qualify for admission into 

the state university. The University of Michigan, however, asserted that such alternatives 

had been considered but judged unsuccessful in reaching the critical mass desired.  The 

LSAC supported this stance, citing: 

                                                 
13In the states of California, Florida, and Texas, automatic admission to public higher education institutions 
is offered to all high school seniors who graduate within a certain top percentage of their high school class. 
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Such [percent-type] policies make no sense for law school 
admissions…At the undergraduate level, the idea is that the state college 
or university attains diversity by offering admission to the top x percent of 
the class (on the basis of grade point average alone) at all state high 
schools.  If such a plan promotes diversity at all, it is only because it 
depends on de facto racial segregation in state high schools.  But the 
nation’s colleges and universities are not racially segregated the way high 
schools in Texas evidently are.  Even if it were wise to adopt a diversity 
policy that depends for its success on continued racial segregation, it is 
impossible to see how such a plan would work to enhance diversity where 
there is no pool of racially segregated institutions from which to draw. 
(LSAC Brief, p. 14) 

 
The Court inquired about the alternative of easing admissions requirements for all 

students. The Law School disagreed with this suggestion, not only because it desired to 

maintain its selective status, but also because academic grades and LSAT scores are 

important and reliable indicators of a person’s cognitive skills, which are crucial to 

succeeding in law school.  The limitations of using only undergraduate grades and LSAT 

scores, however, create problems because such factors cannot measure writing ability, 

effectiveness of advocacy, negotiating ability, leadership potential, or a number of other 

skills and attributes necessary to succeeding in both law school and the legal profession 

(LSAC Brief, p. 20).  The Court agreed that the Law School was not obligated to exhaust 

all race-neutral alternatives before using its current selection process.   

Finally, the Law School demonstrated that its idea of diversity was not limited to 

racial diversity.  Diversity, as used by the Law School, included students from a broad 

array of backgrounds and experiences: those who had lived or traveled abroad, were 

fluent in several languages, had overcome personal adversity and family hardship, had 

exceptional records of extensive community service, or had successful careers in other 

fields.  The Law School was also able to demonstrate that minority applicants with higher 
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academic grade point averages (GPAs) and scores on the Law School Admission Test 

(LSAT) were rejected for other minority and non-minority applicants with lower GPA 

and LSAT scores, thus showing that race was not the only factor considered in making 

admissions decisions.  

Limited in Time:  Under the strict scrutiny standard, the categorical use of race 

must have a logical end point, with “reasonable durational limits,” to ensure that any 

deviation from the norm of equal treatment of all racial and ethnic groups is a temporary 

measure.  In the context of higher education, sunset provisions and periodic reviews can 

be used to determine the continual need for race-conscious measures used to achieve 

student body diversity.  In the words of Justice O’Connor: 

It has been 25 years since Justice Powell first approved the use of race to 
further an interest in student body diversity in the context of public higher 
education.  Since that time, the number of minority applicants with high 
grades and test scores has indeed increased.  We expect that 25 years from 
now, the use of racial preferences will no longer be necessary to further 
the interest approved today. (Grutter v. Bollinger, 539 U.S. 982, 2003) 

 
Many have wondered if this was an indication that race conscious admissions 

criteria would have a 25-year time limit of acceptability. While that has yet to be 

determined, it would certainly appear that from this point forward, academic institutions 

will need to have acceptable procedures in place to identify goals and measure progress 

regarding their student body diversity. Institutions must conduct some form of periodic 

review system to determine progress. 

Does Not Unduly Harm Non-Minority Applicants:  The University of 

Michigan Law School maintains a highly selective program.  Through the admissions 

process in general, the Law School must select and admit few applicants from the many 
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that apply; approximately one in ten applicants is selected for admission.  To address the 

requirement not to unduly harm non-minority applicants, the Law School was able to 

demonstrate that: (1) different types of diversity are desired; (2) all applicants are 

considered using an individualized, holistic assessment; (3) each applicant is given the 

opportunity to identify the type of diversity he/she can bring to the school; (4) the Law 

School selected non-minority applicants who had greater potential to enhance the student 

body diversity over minority applicants; and (5) all persons selected for admission were 

qualified. Based on all information provided, the Court was able to conclude: 

…the Equal Protection Clause does not prohibit the Law School’s 
narrowly tailored use of race in admissions to further a compelling interest 
in obtaining the educational benefits that flow from a diverse student 
body.  Consequently, petitioner’s statutory claims on Title VI and 42 
U.S.C. §1981 also fail. (Grutter v. Bollinger, 539 U.S. 982, 2003) 
 

Applying the above standard, the Supreme Court heard the case of Gratz, 539 U.S. 244 

(2003). In Gratz, the Court, decided that the University of Michigan’s selection index 

policy for undergraduate admissions violated the Equal Protection Clause of the 

Fourteenth Amendment and 42 USCS §1981 and 2000(d).  The University of Michigan’s 

College of Literature, Science, and the Arts (LSA) used an undergraduate admissions 

policy under which an applicant could be awarded a maximum of 150 points and 

generally was automatically admitted if awarded a minimum of 100 points.  Each 

applicant could receive points based on high school grades, standardized test scores, high 

school quality, strength of high school curriculum, in-state residency, alumni 

relationships, a personal essay, personal achievement or leadership, and membership in 

an “underrepresented” racial or ethnic minority group.  The University of Michigan, 

which considered Blacks, Hispanics, and Native Americans as underrepresented 
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minorities, automatically distributed 20 points to every applicant who was a member of 

such a group and admitted virtually every qualified applicant from these racial groups. 

Patrick Hamacher, a White male, and Jennifer Gratz, a White female, applied to 

the University of Michigan’s College of Literature, Science, and the Arts in 1995 and 

1997 respectively.  Application of the admissions policy described above began in 1998.  

Hamacher and Gratz were denied admission to the college and joined to file a class action 

lawsuit in October 1997 in the United States District Court for the Eastern District of 

Michigan against the University, the College, and the two University presidents (Dr. 

Dudertadt and Dr. Bollinger) in office when they applied for admission.  After being 

denied admission to the University of Michigan, Gratz and Hamacher applied and were 

admitted to other state public institutions. 

 Both Gratz and Hamacher sought remedies, including compensatory and punitive 

damages, declaratory and injunctive relief, and an order requiring the College to admit 

Hamacher as a transfer student.  The district court granted plaintiffs’ motion to certify 

their suit as a class action suit consisting of individuals who applied for and were denied 

admission to the LSA for the 1995 academic year forward and who were members of 

racial or ethnic groups that respondents treated less favorably on the basis of race.  

Hamacher was designated as the class representative.  On cross-motions for summary 

judgment, defendants relied on the argument that race was a compelling government 

interest. The court agreed with defendants that the LSA’s current admissions guidelines 

represented a compelling government interest and granted them summary judgment in 

that respect.  However, the court also found that the LSA’s admissions guidelines from 

1995 through 1998 operated as a functional equivalent of a quota.  Plaintiffs were granted 
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summary judgment with respect to the LSA’s admissions programs for that time period 

(Gratz v Bollinger, 539 U.S. 244, 2003). 

 While appeals for Gratz were pending in the United States Court of Appeals for 

the Sixth Circuit, the court of appeals issued an opinion in Grutter v. Bollinger, 

upholding the race-conscious admissions policy of the University of Michigan Law 

School (288 F3d 732).  The United States Supreme Court then granted certiorari in both 

the Grutter and Gratz cases. 

 On certiorari, the Supreme Court reversed in part and remanded, holding that the 

admissions policy did not meet the strict scrutiny standard.  The automatic distribution of 

20 points to every member of an underrepresented minority violated the Equal Protection 

Clause. It was not narrowly tailored to achieve the asserted compelling interest in 

educational diversity that the university claimed justified the program.  The 

undergraduate admissions process did not allow individualized consideration of the 

characteristics of a particular applicant.  Race was viewed as a deciding factor in the 

process used to make undergraduate admissions decisions. 

It is important to note that the University of Michigan raised the argument that a 

holistic review of the type desired by the Court would represent an administrative and 

resource hardship.  This argument was not regarded as a valid rationale in support of the 

process as designed.  As a general rule, the Court has not looked favorably on the 

arguments of administrative inconvenience or fiscal burdens as acceptable defenses 

against the strict scrutiny standard.  Based on Gratz, individualized attention must be 

provided to each particular applicant so as to assess all of the qualities that an individual 

possesses, and in turn, evaluate that individual’s ability to contribute to the unique setting 
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of higher education. Race cannot be the only or deciding factor in the selection process 

(Irons, 2005, p. 371). 

From Grutter and Gratz it is established that universities cannot use quotas for 

members of certain groups or put members of those groups on separate admissions tracks.  

Universities also cannot insulate applicants who belong to certain racial or ethnic groups 

from the competition for admission.  Universities can, however, consider race or ethnicity 

more flexibly as a “plus” factor in the context of individualized consideration of each 

applicant (Irons, 2005, p. 373). 

From Grutter and Gratz it becomes clear that preserving individual rights while 

diversifying our colleges and universities represents a precarious balancing act.  

Individual applicants, state laws, and the court system become involved when the 

process(es) used do not appear to be objective, fair, and purposeful. The University of 

Michigan argued that diversity was a compelling interest for its university, the state of 

Michigan, and the nation. The U.S. Supreme Court agreed. Tennessee, through the Geier 

mandates, has tried to meet the legal obligations required to remove the vestiges of a de 

jure system of segregation and provide access to its public colleges and universities to all 

its citizens, regardless of race. Tennessee, like Michigan, believes that diversity is a 

compelling state interest. The state must now balance the need to preserve improvements 

made because of Geier with expanding its programs and policies to address a more 

diverse population base, which includes, but goes beyond, the consideration of race. In 

summary, Tennessee, which has been allowed to consider applicants based on their 

membership within a specific racial group, must now stop and ensure that applicants are 

considered and admitted based on their individual qualifications. 
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CHAPTER FIVE 

PRESENTATION, ANALYSIS, AND DISCUSSION OF DATA 
 

For almost forty years, the State of Tennessee and its public colleges and 

universities have been involved in a lawsuit (Geier v. Bredesen, 372 F. 3d. 784, 796, 6th 

Cir., 2004) that required the removal of the vestiges of a de jure segregated public 

education system. After several years of debate, a Stipulation of Settlement was signed in 

1984, which identified specific actions the State of Tennessee was required to take in 

order to remove the effects of that de jure system.  In 2001, Tennessee moved into the 

Consent Decree phase of the lawsuit, a five-year wind-down period, which called for an 

evaluation of progress made toward attainment of the Stipulation requirements. On 

September 11, 2006, all parties14 related to the lawsuit petitioned the state district court to 

issue a Final Order of Dismissal, and on September 21, 2006, Judge Thomas J. Wiseman, 

Jr., signed the Final Order of Dismissal (see Appendix D). The Final Order of Dismissal 

certified that the historical de jure public education system formerly maintained by 

Tennessee had been eliminated.  As part of the Final Order, admissions policies and 

programs previously used by Tennessee public colleges and universities are now required 

to ensure that all qualified Tennessee citizens, current and future, will have equal access 

to admission to Tennessee institutions. Dismissal of the lawsuit also means that 

Tennessee public colleges and universities, which have continued to assert an interest in 

maintaining a diverse student body and workforce, must abide by the 2003 decision 

rendered in the U.S. Supreme Court case of Grutter v. Bollinger, 539 U.S. 982 (2003), 

                                                 
14These parties included Rita Sanders Geier (plaintiff and representative of a class action suit), Plaintiff-
Intervenors (Raymond E. Richardson, Jr. and H. Coleman McGinnis and the parties they represent), 
Governor Phil Bredesen, the Tennessee Board of Regents, the University of Tennessee Board of Trustees, 
the Tennessee Commission on Higher Education, and the United States of America. 
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which establishes the constitutional guidelines that colleges and universities, with race as 

part of their diversity goals, must follow. 

As a means to correct the vestiges of de jure segregation, both the Geier 

Stipulation of Settlement and Consent Decree required the State of Tennessee to develop 

and coordinate a cooperative program that helps increase the number of Black students 

who enroll in and graduate from state-assisted health professions and law schools. At the 

undergraduate level, Geier mandates also support pre-professional programs for the same 

areas of study at these same institutions.  Students who successfully complete the pre-

professional programs are guaranteed admission to the state-assisted professional 

programs.  Successful completion means that students meet the minimum admission 

criteria regarding grade point average and competitive scores on the professional 

admission examinations.  Both the Geier Stipulation of Settlement and Consent Decree 

also call for public colleges and universities in Tennessee to become racially non-

identifiable.  To become racially non-identifiable, Geier seeks to ensure that state higher 

education institutions are accessible to all qualified Tennessee residents interested in 

admission to such institutions without regard to race.   

The purpose of this dissertation research was to determine whether current Geier 

admissions policies, formerly based on the correction of a de jure segregated system, 

have met the standard of review identified in Grutter, which emphasizes the diversity 

goal.  For this dissertation, the programs of dentistry, pharmacy, medicine, veterinary 

medicine, and law offered at the University of Tennessee, University of Tennessee Health 

Science Center, University of Memphis, and East Tennessee State University were 

examined.  
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The methodology used consisted of the case study approach, which was 

complemented by the use of a written questionnaire, elite interviews, and participant-

observation. As stated in Chapter One, a case study is an extensive description and 

intensive examination of a single case, whether that case is a single action, decision, 

individual, organization, or system (Everson & Paine, 1973, p. 119). In the past, the case 

study approach was considered to be a less-favored research strategy because case studies 

do not lend themselves to rejecting statistical hypotheses (Everson & Paine, p. 119) or 

because case studies are usually based on the personal preferences or special interests of 

the researcher (Hesler, 1992, p. 196).  Such criticisms have been replaced by the 

recognition that the case study, as a distinctive form of empirical inquiry and research 

design, lends itself to the development and evaluation of public policies (Johnson & 

Joslyn, 1991, p. 121). The strength of a case study is the opportunity for in-depth viewing 

of social life (Hesler, p. 195) and the ability to describe some phenomenon with a view to 

understanding how it works (Hesler, p. 163).  Case study analysis helps answer the 

questions of how and why we do certain things (Everson & Paine, p. 121) and allows us 

to develop and evaluate public policy (Johnson & Joslyn, p. 121).  Implicit in case study 

analysis is the idea that the objects of investigation are similar and separate enough to 

permit treating them as comparable instances of the same phenomenon or issue (Ragin, 

1992. p. 1). Case study analysis is done to determine what these similarities and 

differences are. 

Case studies can be classified as intrinsic, instrumental, and collective (Stake, 

1995, p. 2-4).  The intrinsic case study involves a pre-selected single subject or issue. The 

researcher studies the case primarily for the intrinsic interest in that particular situation.  
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The instrumental case study allows the researcher to understand the pre-selected case 

study in comparison to something else.  The primary purpose of the instrumental case 

study, therefore, is to understand the issue when applied to another similar situation. 

Using several individual cases to understand a common issue or subject represents the 

collective case study approach (Stake, p. 3-4). Both the instrumental and collective case 

study approaches imply that comparisons can be made on issues when applied to similar 

situations. This dissertation uses the instrumental case study approach.  At issue is the use 

of race-conscious admissions policies in public colleges and universities. Geier v. 

Bredesen, Grutter v. Bollinger, and Gratz v. Bollinger are the specific cases under 

review. 

Because researchers are encouraged to use multiple means of gathering 

information and/or multiple cases when using the case study approach, this dissertation 

employed the use of multiple information techniques, including a written questionnaire, 

elite interviews, and participatory-observation. The doctoral committee and Internal 

Review Board Committee in the Department of Political Science approved the process 

and all University Internal Review Board policies were followed regarding the collection 

of data for this research (see Appendix E for copy of Informed Consent form). 

The written questionnaire used in this dissertation consisted of fifteen short-

answer and close-ended questions (Appendix E).  The questionnaire was mailed to 20 

university officials at the five subject institutions.  These officials were identified as 

having decision-making responsibilities concerning Geier campus initiatives. A stamped 

return envelope was provided with the written questionnaire in an effort to encourage 

participation.  Nine of the twenty administrators contacted responded, yielding a 45% 
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return rate. The response rate, although not as high as desired, is representative of the 

small group contacted. Even though all institutions were not represented in the response 

rate, all professional programs under study (law, veterinary medicine, medicine, 

pharmacy, and dentistry) were. Information is presented in the aggregate so that no one 

individual or institution can be identified. 

Elite interviewing is a special form of the personal interview process. Just as with 

the persons selected for the written questionnaire, the number of elite interviewees 

selected for this dissertation was limited.  Eleven persons who have direct knowledge of 

the Tennessee Geier mandates and programs were selected. These individuals included 

the primary litigant in the Geier lawsuit, the Court-appointed Monitor/Special Assistant 

of the Geier lawsuit, and various administrators from the Tennessee Higher Education 

Commission, Tennessee Board of Regents, University of Tennessee System-wide 

Administration, and University of Tennessee, Knoxville campus. Interviews consisted of 

a common set of questions administered by this researcher to the interviewees. As with 

the written survey, information gathered through the elite interview process is presented 

without direct attribution to any one individual.  

The participant-observation method represents the final methodology used in this 

research.  This is a method of data collection in which the researcher assumes, and is 

aware of, functioning in two roles within a social event or group.  As a participant, the 

researcher must maintain a level of objectivity and professionalism so as not to hinder the 

process of gathering and deciphering the information acquired (Babbie, 1990, p. 32). The 

researcher also functions as an active member of the group, providing information while 

still maintaining objectivity to identify and assess the actions of the total group. Used 
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alone, each role has its own unique value in scientific research.  Combined, the roles of 

participant-observer or observer-participant are much more likely to yield 

methodologically solid research findings (Hesler, 1992, p. 204).  This researcher 

participated as a member of four committees located at the University of Tennessee (UT), 

all of which are involved in evaluating and studying the progress of Geier mandates as 

applied at UT.  These committees included the Commission for Blacks (CFB), 

Enrollment Management Committee (EM), Geier Planning Taskforce (GPT), and 

Diversity Council (DC). Because this researcher served on the committees and is a person 

of color, other objective measures have been employed to help maintain a bias-free 

research effort. 

Through a combination of means, information was acquired regarding the types of 

Geier admissions policies and programs used by the subject institutions, offices, and 

administrators involved in the various aspects of administering such policies and 

programs. Perspectives were gained about the effects and impacts of Geier policies and 

programs at the respective institutions, and predictions were made regarding the future of 

such programs after the Geier Consent Decree is dismissed.  

Analysis and Discussion of Data: Responses from Written Questionnaire 

Geier programs were designed to correct the effects of de jure segregation; 

Grutter was based on the premise of inclusion. In Geier, affirmative action policies were 

used as means of compliance.  In Grutter, affirmative action policies were used as 

proactive means to diversify the student body.  In Geier, race was the only factor 

considered; in Grutter, race was one of many factors considered. To help determine 

whether respondents understood these distinct uses of affirmative action policies, 
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Questions 1 and 2 of the survey specifically asked them to define the terms affirmative 

action and diversity.   

Respondents were equally divided on Question 1. Approximately one-third of the 

respondents referred to affirmative action policies as actions or initiatives aimed at 

assisting persons based on their group membership as underrepresented minorities (race, 

ethnicity, and gender).  One-third stated that affirmative action policies are actions or 

initiatives used to eliminate or correct the effects of past and present discrimination or 

remedy the underutilization of members of previously discriminated groups. The final 

one-third indicated that affirmative action policies were actions or initiatives used to 

ensure equity and fairness and create a culture of diversity.   

In Question 2, diversity was referred to as a “broad array of backgrounds and 

experiences.” Race, ethnicity, color, gender, age, physical abilities, sexual orientation, 

economic status, geographic origin, religious beliefs, creed, life experiences, work 

experiences, veteran status, national origin, heritage, and intellectual views were included 

in the respondents’ definitions of diversity.  As stated by one respondent, diversity is a 

forward way of thinking, a way of “moving beyond simply tolerance to acceptance, 

respect, and a celebration of individual differences in a nurturing environment.” Others 

also saw diversity as a proactive measure that allows members of groups to learn about 

and from others, strengthen the organization, and, through interaction, lead to 

improvement. Respondents identified race as an example in their definitions of both 

affirmative action and diversity.  

In Question 3, respondents were asked whether their institutions had a specific 

institutional mission statement regarding diversity.  If they responded “Yes,” they were 
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asked to identify what groups were covered in their institutional mission statement. If 

they responded “No,” they were asked to explain why their university lacked a mission 

statement.  Eight of the nine respondents said that their institution had a current 

institutional mission statement regarding diversity.  One respondent replied “No” but 

stated that diversity was one of the core values of their particular college program.   

For respondents who answered “Yes” to Question 3, the policy was most often 

reflected in the institution’s Affirmative Action/Equal Employment Opportunity 

Statement, which provides legal protection to persons based on their membership in the 

following groups: race, gender, age, color, national origin, religion, disability, and 

veteran status.  Two of the eight respondents indicated that their diversity policies 

extended beyond legally protected groups identified above to include individuals based 

on their sexual orientation, economic status, cultural background, life experiences, work 

experiences, and intellectual curiosity.  

Questions 4, 5, and 6 related to each other and asked respondents whether their 

institutions had specific race-conscious admissions programs.  If respondents stated 

“Yes,” they were asked to identify the types of programs provided.  If respondents stated 

“No,” they were asked to explain why their institution did not.  Three of the respondents 

either stated “No” (their institution did not provide race-conscious admissions programs), 

were “Unsure,” or responded “Not as Such.” The “Unsure” response was followed with, 

“…There is some leeway in admitting African American students in determining 

admissions.  I suppose the answer is Yes.”  The respondent who answered “Not as Such” 

added,  “But we monitor and encourage participation in all educational programs.”   
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The remaining six respondents stated that their institutions did have race-

conscious admissions programs. These respondents interpreted this question as asking 

what types of efforts are used.  The most common types of efforts included: (1) targeted 

recruitment; (2) providing financial aid at all levels (undergraduate, graduate, and 

professional schools); and (3) a review process that included such factors as classroom 

performance, the rigor of curriculum, grade point average (high school and/or 

undergraduate level), and test scores on college entrance examinations.  

Question 7 of the written questionnaire asked respondents to identify the 

professional position or office that (1) administered, recruited, and selected applicants (2) 

developed the criterion or criteria for selection; and (3) monitored any race-conscious 

programs at their respective institutions.  All respondents indicated that top-level 

administrators, working in consortium with identified committees and designated campus 

offices, administer race-conscious admissions programs. Among the administrative titles 

identified were the highest-level administrator for the institution.  These included the 

president, vice president, chancellor, and/or his/her appointed designee, the college dean 

or designated associate and/or assistant dean, and/or program directors. Campus-based 

offices involved in administering Geier programs included the graduate office, 

affirmative action office, and/or college admissions committee. 

The responsibilities for recruiting participants into Geier programs are assigned 

primarily to campus-based admissions offices and/or appointed departmental/college-

level admissions committees. Departmental faculty, admissions committees, campus-

based admissions offices, and college deans (to include the assistant to the dean and 

assistant/associate dean) develop the criterion or criteria used to review and select 
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participants for the respective professional programs.  This means that students must 

meet university admissions requirements as well as those established by the department 

and college of study. 

The administrative positions and offices involved in administering, recruiting, and 

selecting participants are also involved in monitoring the admissions process and 

progress of students.  These positions and offices included the dean of the professional 

programs, the graduate admissions offices, and the campus-wide or system-wide 

administrator charged with implementing the Geier mandates. 

In Questions 8, 9, and 10, respondents were asked to identify the specific types of 

professional programs provided at their respective institutions and to identify any 

procedures used to recruit and select students, monitor student progress, compensate 

participants, and help secure employment for graduates of the Geier programs. 

Respondents indicated that their institutions provide professional programs in the fields 

of law, veterinary medicine, dentistry, medicine, and pharmacy, along with pre-

professional enrichment programs for law, medicine, and agriculture. This means that all 

professional programs offered in Tennessee were represented in this dissertation research. 

As shown in their responses to Question 7, institutions use a variety of means and 

collaborative efforts to recruit and select students.  To recruit potential students, 

institutions use financial aid, students currently enrolled in their programs, and publicity 

efforts targeted primarily in geographic areas where large racial minority populations 

exist.  In Tennessee, the geographic areas with large minority populations include the 

metropolitan cities of Memphis, Nashville, Chattanooga, and Knoxville. The types of 

publicity used included printed promotional materials, telephone contacts, visits to local 
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schools, and mailings disseminated to minority students who have registered on listservs 

and websites and earned competitive scores on the professional examinations.  

Administrative offices, individual administrators, and admissions committees review the 

applications to ensure that students meet both the campus and college admissions 

standards.  Three of the respondents stated that they compensate their students, and four 

indicated that their institutions help secure employment for their graduates. No specific 

information regarding the type of compensation or means used to secure employment for 

graduates was provided. 

Questions 11 and 12 queried respondents about their perceptions regarding both 

the strengths and weaknesses of the Geier programs at their institutions. Six respondents 

identified the number of diverse students admitted into their programs as the strength of 

Geier programs. One respondent specifically stated that the efforts led to an increase in 

the number of “good students/strong academic students.” Looking beyond the classroom, 

three of these respondents stated that the Geier programs had allowed them to recruit 

good future employees and had increased the number of minority professionals, which 

led to a positive overall effect on their profession.  

Some respondents referred to the social impacts of Geier mandates regarding 

attitude changes at their institutions. The following types of responses were received: 

1) Geier “strictures, structures, and dollars” have desegregated the 
predominantly white state public higher education institutions in 
terms of students, faculty, and professionals and changes in attitude 
by minorities and non-minorities have been slowly altering exclusive 
campus cultures to be inclusive.   

 
2) Geier mandates have provided an opportunity for African American 

students who might not have been able to afford an education at a 
flagship, land-grant institution to do so.  
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3) The process of trying to recruit and select students has meant that 

admissions and scholarship decision-makers must be mindful of the 
broad array of factors that should be considered in making these 
[admissions] decisions.  

 
4) Having admissions programs that are “race-conscious” but not “race-

driven” has been [a] strength in itself because it enabled admissions 
offices and institutions to explore holistic admissions policies.   

 
The implied distinction between race-conscious policies and race-driven policies 

is worth noting. Race, per Grutter, can be considered as only one of many factors used in 

the admissions process; race cannot be used as a deciding factor in determining the type 

of diversity sought. The purpose of Geier mandates, on the other hand, was to correct and 

eliminate the vestiges of historical de jure segregation between Blacks and Whites in 

Tennessee public higher education institutions where segregation was based solely on 

race.  In Grutter, the policies are race-conscious.  In Geier, the policies were seemingly 

race-driven. Response number 4 above illustrates that, at one institution at least, Geier 

mandates may already be aligned with Grutter concepts. 

Eight of the participants responded to Question 12, which asked them to identify 

areas of concern regarding the Geier programs used at their institutions.  Two 

respondents stated that they had not perceived any concerns. Only one respondent 

indicated that the potential loss of Geier resources could mean the loss of funding for 

their summer enrichment programs and scholarships and a loss of concern for sustaining 

and improving diversity at their institutions.  The remaining respondents voiced concerns 

about the social impacts of the loss of Geier mandates.  The following comments 

exemplify their responses: 
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1) ...if the university employed race in the admissions process in a 
narrow context that led to the admission of marginally qualified 
students, there would be a concern as to their capacity to succeed and 
the ethos of the process. 

  
2) …the societal perception [about the programs] is that standards were 

lowered or that the students unfairly received benefits that others did 
not receive.   

 
3) Geier programs have been well received by minority and non-

minority [persons] inside the institution.  But people outside the 
academy have felt that some provisions and results had created 
‘reverse discrimination.’ 

 
Questions 13 through 15 asked: (a) How would their programs be affected if the 

Geier mandates were dismissed? (b) Would their institutions continue to use race-

conscious admissions programs if Geier mandates were eliminated? and (c)  Would their 

institutional mission statement regarding diversity change if Geier programs were 

dismissed?  Six interviewees responded that their programs could be eliminated or 

drastically cut. One respondent noted:   

The impact would be greatest on the university’s capacity to attract 
African American students through the provision of financial aid.  
Colleges and universities compete for the best students and the best 
students would be less likely to enroll in our schools without the offer of 
financial aid.  One of two results would then likely occur:  Both the 
numbers and the percentages of African American students enrolled on 
our campuses would decline and our schools would admit more 
marginally qualified students to maintain their numbers.  Neither result is 
attractive. 
 
Three of the respondents either did not answer this question or stated that their 

programs would not be affected because “Our programs are not attached to Geier.”  

Six respondents stated that their institutions would continue to try to recruit a diverse 

student body, would not change their admissions requirements, or would continue their 

efforts but redefine what is meant by diversity.  For some institutions, diversity might be 
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expanded to include the economically disadvantaged (need-based population diversity), 

students based on geographic origin, and/or first-generation college students.  One 

respondent specifically indicated that his/her institutional mission statement might 

change if it wanted to enroll a student body that was more reflective of state 

demographics. Three respondents who did not answer this question indicated that they 

were “Unsure” or responded that their programs were not tied to Geier funding. 

Based on information derived from responses to the written questions, the 

following points can be made: 

• Persons directly involved in administering Geier programs are aware of the 

distinction between the concepts of affirmative action and diversity.  

However, these distinctions are not as clear as one would imagine.  

Respondents are aware that affirmative action policies, as applied to 

Tennessee public higher education institutions, have been used to remedy 

the effects of de jure segregation and have been developed to comply with 

the legal mandates of the Geier Stipulation of Settlement and Consent 

Decree. They considered diversity policies to be proactive measures that 

will help their institutions prepare for many different types of students. In 

addition to racial minorities, institutions have realized that diversity of 

student body can mean differences based on socio-economic status, 

geographic region of residence, life experiences, work experiences, sexual 

orientation, and intellectual thought. 
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• At Tennessee public colleges and universities, diversity has become a core 

value for the institutions and professional programs.  That core value will 

remain even if the Geier mandates are dismissed. 

• Geier financial resources have been used to recruit for and retain racial 

diversity in Tennessee professional programs. Geier financial resources 

have been used effectively in the following ways: scholarships, academic 

support and summer enrichment programs, public information and 

recruitment campaigns, and internships that help students prepare for the 

work environment and entry into professional schools. 

• There are both strengths and weaknesses associated with Geier programs.  

Through the use of Geier-sponsored programs, Tennessee public colleges 

and universities have been able to compete for qualified racially 

underrepresented students. This is regarded as a strength. However, Geier 

programs have also had an inherent weakness.  They have not been able to 

eliminate society’s perception that race-conscious admissions programs 

recruit unqualified or marginally prepared students and/or offer benefits to 

minority students that might not be available to students from non-minority 

racial backgrounds. 

• If Geier-sponsored resources are eliminated, the ability to continue to retain 

a diverse student body and to compete for qualified students might be 

hampered. 



 

 103 

Analysis and Discussion of Data: Elite Interviews 

 Interviews were conducted with eleven individuals, including a Geier litigant, a 

Geier Court Monitor, and various administrators from the Tennessee Higher Education 

Commission, Tennessee Board of Regents, and University of Tennessee.  Interviewees 

were asked to: 

1) Speculate whether the Geier Consent Decree would be dismissed.   

2) Assess the general impact(s) of Geier mandates on Tennessee public higher 

education institutions. 

3) Identify the strength(s) of Geier mandates to Tennessee public colleges and 

universities.  That is, what will be the loss to Tennessee public higher 

education institutions if Geier mandates are dismissed? 

4) Comment on whether diversity is an important aspect of the institutional 

mission at Tennessee public colleges and universities.  If “Yes,” in light of 

the Grutter standard of review and possible dismissal of Geier mandates, 

speculate whether diversity at Tennessee public colleges and universities 

would continue to remain an important mission. If “Yes,” how would the 

diversity mission be accomplished? 

5) Speculate as to whether Tennessee public colleges and universities are 

prepared to meet all the aspects of the Grutter standard of review. If not, 

what must be done to meet such standards? 

There was consensus, but no unanimity, of responses to the first question posed to 

interviewees.  All but one of the interviewees believed that the Geier Consent Decree 

would be dismissed. The one interviewee who was unsure whether Geier would be 
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dismissed indicated that, on one hand, there was cause to think the Consent Decree might 

be dismissed because of the longevity of the litigation.  From its first litigation to the 

present, Geier has lasted almost forty years and has cost the State of Tennessee millions 

of dollars.  Geier has been the longest case of its kind in the nation that has addressed the 

issue of race in public higher education. On the other hand, this interviewee also stated 

that Judge Wiseman, who litigated the original Geier Stipulation of Settlement, still 

retained jurisdiction to review the arguments regarding dismissing the Consent Decree. 

The interviewee was uncertain of Judge Wiseman’s assessment of progress made toward 

achieving the original requirements of the Stipulation of Settlement and current Consent 

Decree.  

There was no consensus from the elite interviewees about whether the Geier 

Consent Decree should be dismissed.  For some, questions still linger regarding whether 

enough progress had been made to declare that Tennessee has created a unitary state-

supported public higher education system, which was cited as the purpose of the Geier 

Stipulation of Settlement.  One interviewee indicated that the change from the Stipulation 

of Settlement phase into the Consent Decree phase implied that Tennessee had complied 

with the Stipulation of Settlement regarding removal of the vestiges of past 

discrimination and, therefore, had developed the means to ensure the existence of a 

unitary system. The interviewee’s opinion held that a unitary system is not based or 

dependent on the numerical racial composition of students or faculty at Tennessee public 

colleges and universities. Rather, a unitary system only requires admissions standards and 

procedures at the individual institutions that allow all persons equal consideration for 

admission into such institutions. Accordingly, to this same interviewee, admissions 
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policies and processes at Tennessee public colleges and universities have been created to 

“inculcate a culture of inclusion,” and such policies and processes will help prevent 

Tennessee from reverting back to the previous de jure segregation system. To another 

interviewee, the only way to assess the social impact of Geier on the State of Tennessee 

is to test it empirically.  Empirical testing would entail monitoring what happens at 

institutions in the wake of Geier. To sustain progress and move forward, administrators 

must be committed and willing to strive to meet the goals of Geier.  

When asked to identify the impact of Geier mandates on Tennessee public 

colleges and universities, interviewees spoke of both financial and social ramifications.  

From the financial standpoint, on an annual basis, approximately $19 million is disbursed 

through the Tennessee Higher Education Commission (THEC) for use by Tennessee 

public colleges and universities for Geier programs.  It is uncertain whether such 

financial resources will be provided post-Geier.  If such resources are not available, there 

could be major setbacks in the ability to recruit and retain a diverse student population.  

To emphasize progress made because of Geier resources, one interviewee indicated that: 

1) During the period of 1995-2005,15,a thirty percent (30%) increase was 

shown in the number of African American students enrolled in Tennessee 

public colleges and universities; 

2) Approximately fourteen percent (14%) of the total number of African 

American high school students from Tennessee, between the ages of 18-24, 

enrolled in Tennessee public colleges and universities.  This compared to 

                                                 
15This period represents the last 5 years of the Stipulation of Settlement and five years since the Consent 
Decree was signed 
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19% of the total number of students, in the same age group, who enrolled in 

Tennessee colleges and universities; and 

3) The percentage of non-minority students enrolled at Tennessee State 

University, the only State HBCU, was at approximately 25%, making TSU 

one of the more diverse HBCUs in the nation. 

The social impacts of Geier mandates were harder to quantify.  Interviewees 

indicated that the primary social impacts of Geier have been the increased awareness by 

Tennessee public colleges and universities of the need to prepare for and adjust to a 

changing population base; a change in attitude regarding diversity as an accepted 

institutional goal; and improvements in the retention rates of students, for both the overall 

population and for underrepresented population groups. 

Every interviewee indicated that Geier provided both the legal protection and the 

financial resources needed by Tennessee colleges and universities to develop innovative 

approaches to recruit for and retain racial diversity at their respective institutions.  These 

factors represent the strengths of Geier.  The loss of both Geier legal protection and 

financial resources would hinder Tennessee public colleges and universities in competing 

with other out-of-state public colleges and universities also interested in diversifying their 

student bodies. This remains true even in light of the educational scholarships funded by 

the Tennessee Lottery (HOPE  Scholarships), which provide scholarships to all 

Tennessee students who graduate from high school with a 3.0 grade point average or 

better. 

Despite the progress made and in light of the potential loss of legal protection and 

financial resources, some interviewees were concerned about the level of commitment to 
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and capability of sustaining diversity efforts at Tennessee public colleges and 

universities. As noted by one interviewee, race and class are two drivers of American 

society, and attitudes toward these factors constantly change.  Currently, Geier mandates 

provide a monitoring system that holds institutions accountable for their action.  Without 

that monitoring system and unless institutions create a coordinated plan that allows them 

to self-monitor their efforts and progress, there is concern that attention to diversity 

efforts might not remain at the current level.  

One of the most troublesome questions posed to the interviewees was whether 

Tennessee public colleges and universities are prepared to meet the requirements of the 

Grutter standard and, if not, what must be done to meet such a standard? All interviewees 

stated that Tennessee institutions are aware of the Grutter standard and are working 

toward addressing the requirements. However, there was concern about a lack of 

coordination between institutions within the same board of governance and between the 

two boards of governance.  Coordination is needed to ensure that awareness translates 

into preparation and preparation into action.  One interviewee suggested that the TBR 

schools and those under the UT system should work more closely together to develop a 

coordinated plan of priorities regarding future courses of action related to financial 

assistance, recruiting and retention efforts, and changing overall campus environments.  

Coordination is also needed to help redesign and expand the definition of diversity to 

include not only race, but also other “disadvantaged” or “underrepresented” groups.  All 

interviewees voiced the need for some type of monitoring system to help track changes 

that might occur after the Geier Consent Decree is dismissed.  At the campus level, 

administrators must be willing to objectively assess recruiting and retention programs, 
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provide support to those programs that demonstrate effectiveness, and change or 

eliminate those that are not effective.   

One interviewee expressed concern that the Consent Decree emphasized efforts 

for recruiting and retaining a diverse student body but did not, like the Stipulation of 

Settlement, place the same emphasis on recruiting and retaining a diverse faculty. Other 

interviewees agreed that the emphasis on faculty recruitment was not as much of a 

priority in the Consent Decree as in the Stipulation of Settlement and stated that it should 

have been. All recognized, however, that recruiting a diverse workforce, particularly 

African American faculty, was more difficult than recruiting a diverse student body.  As 

noted in national statistics, there are a limited number of qualified African Americans in 

the higher education field. In addition, there is intense competition among higher 

education institutions competing for that limited number of faculty from 

underrepresented populations.  Recognizing these limitations, all interviewees still agreed 

that efforts to try to recruit and retain a diverse faculty must continue. 

Analysis and Discussion of Data: Participant-Observation Results 

 This researcher functioned as a member of four Geier-related committees located 

at the University of Tennessee Knoxville campus: the Commission for Blacks, 

Enrollment Management Committee, Geier Planning Taskforce, and UT Diversity 

Council.  Each committee has its own unique purpose(s) and membership make-up.  A 

brief summary of each committee is provided below. 

 Commission for Blacks (CFB):  The Commission for Blacks was created more 

than twenty years ago as a direct outgrowth of the perceived dissatisfaction and concerns 

over the working conditions and progress of Black faculty and staff at the University of 
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Tennessee, Knoxville. Members to the CFB are appointed by the UT Chancellor and 

consist of faculty, staff, and students representing the various colleges, schools, and 

administrative units of UT, as well as the Knoxville community. Ex-officio members 

include the Vice Chancellor for Administration and Student Affairs (or his/her designee), 

the Executive Director of Human Resources, the Director of the Office of Equity and 

Diversity, the Chair of the Faculty Senate, and the Chair of the Commission for Women.  

According to its charter and by-laws, the CFB advises on planning, implementing, and 

evaluating UT programs, policies, and services as they relate to Black students, faculty, 

and staff.   

 Enrollment Management Committee:  The Enrollment Management 

Committee (EMC), currently chaired by the Provost and Vice Chancellor of Academic 

Affairs,16 was formed in the late 1990s to explore the issue of student recruitment.  The 

EMC has expanded its role to look at the issues of student recruitment, retention, and 

diversity.  Membership includes administrators from such entities as the Office of the 

Chancellor, Office of Enrollment Services (Administration, Financial Aid, and 

Admissions Counseling), Student Affairs (Administration, Orientation, and Housing), 

College of Arts and Sciences17 (Administration and Advising), Office of Graduate 

Studies, UT Student Success Center, Faculty Senate, Institutional Research and 

Assessment, and Office of Equity and Diversity.  The EMC has been instrumental in 

conducting in-depth research and data analysis regarding the various aspects of student 

recruitment and retention (persistency rates, financial aid issues, student availability and 

                                                 
16The former Chair, Vice Chancellor of Academic Affairs and Dean of Graduate Studies, recently retired.  
The position was redefined and is now entitled Provost and Vice Chancellor of Academic Affairs. 
17The College of Arts and Sciences represents the largest college in terms of disciplines and student 
enrollment at the University of Tennessee. 
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diversity in the State of Tennessee). More importantly, this group, aware of the Grutter 

standard and requirements,  has taken the lead role in developing and testing a holistic 

admissions review process to help the University of Tennessee, Knoxville, continue to 

recruit and retain a diverse student body.  

 Geier Planning Committee:  Chaired by the Senior Associate Vice Chancellor 

of Academic Affairs, this ad hoc committee was formed specifically to explore the 

different issues of the Geier Consent Decree, to monitor expenditure of Geier funds, and 

to explore the means to recruit and retain both a diverse student body and workforce.  

Membership includes representatives from the Office of the General Counsel, Chair of 

the Faculty Senate, Vice Chancellor of Business and Finance, Assistant Vice Chancellor 

of  Student Affairs, Dean of Enrollment Services, Executive Director of Human 

Resources, and Associate Director and Director of Equity and Diversity. The Geier 

Planning Committee has been instrumental in maintaining ongoing communication and 

coordination with the Geier-appointed Court Monitor, the UT Vice President of Equity 

and Diversity, and the UT Vice President of Business and Finance. 

 Diversity Council:  Co-chaired by the Executive Director of Human Resources 

and Director of Equity and Diversity, the Diversity Council was formed in 2005 as a 

Chancellor’s Initiative to develop a strategic diversity plan for the University of 

Tennessee, Knoxville, campus.  Membership includes faculty, staff, and students 

representing the areas of academic affairs, student affairs, campus special commissions 

(Commission for Blacks and Commission for Women), and the Office of the Chancellor.  

The committee was charged with developing a planning framework that would help all 

campus units identify their specific diversity goals and means of working toward 
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achieving such goals.  Seventy-four individual plans were submitted to the Diversity 

Council by units representing every aspect of the UT community (student affairs, 

academic affairs, and support programs.)  Each plan was reviewed by the Council and 

compiled into an overall diversity plan for the UT Knoxville campus (see Appendix H).  

 These four committees overlap in membership.  Individually and working 

together, these committees address the same types of questions that were posed to the 

elite interviewees.  All groups assumed that the Geier Consent Decree would be 

dismissed and have worked to prepare for such action.  There is consensus that diversity 

of the student body and workforce is a valued goal and is needed if UT is to become, and 

remain, an institution that prepares its students to function in a diverse future.  All 

recognize that progress has been made toward attainment of the Geier goals but believe 

more progress is needed.  There is debate as to whether or not Tennessee has met the 

Geier requirement of creating a unitary public higher education system.  However, there 

is recognition that genuine efforts have been made to do so. These commissions continue 

to try and define and achieve a critical mass of Black students and employees at UT.  A 

letter submitted by the Commission of Blacks to the UT Chancellor reflects the general 

sentiments of the four campus organizations (Appendix G). 

 Like responses received to the written questionnaire and from the elite 

interviews, feedback from the four campus committees has identified the strength of 

Geier as the legal protection and financial resources that helped the university correct the 

effects of de jure segregation. Each committee has stated that financial resources as well 

as legal protections are still needed.  Each committee voiced concerns that the gains made 

under Geier will decline when the Consent Decree is dismissed.  There is also concern 
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that, as UT moves toward complying with the Grutter standard of review, gains made in 

recruiting Black students and employees, particularly faculty and administrators, will be 

minimized.  This concern is sparked by the fear that, as UT tries, with limited resources, 

to address the needs of a broader-based, diverse population, less attention will be made to 

the population group specifically covered under the Geier mandates.  

 In preparation for the post-Geier era, UT instituted two related initiatives:  the 

Ready for the World (Quality Enhancement Plan) and the Diversity Plan: Framework for 

Action (Diversity Plan). Together these initiatives represent goals, objectives, and 

strategies that UT will use to prepare faculty, staff, and students to address the various 

international and intercultural issues that affect the campus and to prepare for life in a 

changing world.  As stated in the UTK Diversity Plan: A Framework for Action 

(Appendix H): 

…The University aspires to be an institution that celebrates diversity by 
welcoming all students, staff, and faculty as respected and valued 
participants in the University’s education mission.  In furtherance of these 
goals, the University welcomes people of different races, ethnicities, 
religions, creeds, national origin, genders, sexual orientations, physical 
abilities, age, veteran status, and social, economic, or educational 
backgrounds.  The University is particularly committed to welcoming 
groups who have been historically underrepresented, discriminated against 
or excluded.  The University also supports and encourages the promotion 
of diversity in its curricular, programs, faculty research, scholarship, and 
creative activities. (University of Tennessee Diversity Council, 2005, p. 2) 
 

The Diversity Plan included six specific goals aimed at achieving the diversity objective 

identified above: 

• Create and sustain a welcoming, supportive and inclusive campus climate; 
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• Attract and retain greater numbers of individuals from underrepresented 

populations into faculty, staff, and administrative positions (particularly 

department heads, directors, deans, and vice chancellors); 

• Attract, retain, and graduate increasing numbers of students from 

historically underrepresented populations and international students; 

• Develop and strengthen partnerships with diverse communities in Tennessee 

and globally; 

• Ensure that undergraduate curricular requirements include significant 

intercultural perspectives; and 

• Prepare graduate students to become teachers, researchers, and professionals 

in a diverse world. (University of Tennessee Diversity Council, 2005, p. 2) 

These six goals parallel the goals identified in the Geier Stipulation and Consent Decree. 

To help ensure that these goals will become an ongoing part of the UT culture, the 

Diversity Plan states that all administrators will be held accountable for developing, 

implementing, and assessing diversity plans for their respective units.  To accomplish this 

goal, the Chancellor has informed all administrators that diversity efforts will become an 

ongoing part of their annual evaluations. By the same token, annual evaluations 

conducted by college deans, department heads, directors, and program administrators will 

also include a diversity factor for their direct reports. 
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CHAPTER SIX 
 

SUMMARY, FINDINGS, AND IMPLICATIONS FOR FUTURE ACTIONS 
 

This dissertation is a comparative case study of the public policy mandated in 

Grutter v. Bollinger and the public policies and procedures administered through Geier v. 

Bredesen, 288 F. Supp. 937 M.D. Tenn. (1968).  Both cases involved the application of 

race-conscious admissions policies to professional programs at public universities located 

in the Sixth Circuit Court of Appeals. The professional program in Grutter was the Law 

School at the University of Michigan.  Geier mandates were applied to the professional 

programs of law, medicine, veterinary medicine, dentistry, and pharmacy at Tennessee 

public colleges and universities. Although these two cases served as the focus of this 

dissertation, other cases were reviewed, including the Grutter companion case of Gratz v. 

Bollinger and the Geier-related case of United States v. Fordice, 505 U.S. 717 (1992).   

In Gratz, 539 U.S. 244 (2003), which also examined race-conscious admissions policies 

at the University of Michigan, the admissions policies used were found by the U.S. 

Supreme Court to be unconstitutional. The Geier-related case of United States v. Fordice 

served as the Tennessee model for correcting the effects of de jure segregation.  

In 2003, the Grutter case became the national standard for all colleges and 

universities, public and private, to follow in the use of race-conscious admissions policies 

in undergraduate, graduate, or professional programs.  However, the Grutter standard 

continues to be scrutinized.  During the 2006-2007 term, the U.S. Supreme Court heard 

the cases of Parents Involved in Community Schools v. Seattle School District I and 

Meredith v. Jefferson County Public Schools. These cases involve the use of race-

conscious admissions policies in K-12 public school systems located in Seattle, 
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Washington, and Louisville, Kentucky. The decisions in these two cases may determine 

whether Grutter is applicable to K-12 education. Like Geier and Grutter, Meredith was a 

Sixth Circuit Court of Appeals case.   

On November 7, 2006, Michigan voters, by a margin of 58% to 42%, approved 

Proposition 2, an amendment to the state’s constitution banning the use of affirmative 

action policies that would provide preferences on the basis of race and gender at public 

universities and in governmental hiring and contracting.  The proposal was pushed by the 

organization known as By Any Means Necessary (BAMN) and led by Ms. Jennifer 

Gratz, the plaintiff in Gratz v. Bollinger. While administrators at the University of 

Michigan realize that compliance with the law is necessary, they also remain committed 

to diversity programs at the University of Michigan.  Groups opposing the constitutional 

ban have already begun to gear up for eventual court battles.  

This dissertation research used the case study model as its primary research 

technique.  As defined, the case study is an empirical inquiry that investigates a 

contemporary phenomenon within a real-life context, especially when the boundaries 

between the phenomenon and context are not clearly evident and multiple sources of 

evidence are used.  The use of affirmative action policies and practices represented the 

phenomenon studied.  The context was the admissions process in higher education, and 

specifically, admissions processes used for professional programs in higher education.  

Additional research techniques used included: 

• A written questionnaire, consisting of fifteen open-ended questions, mailed 

to twenty officials administering Geier mandates at the Tennessee 

professional schools (University of Memphis, East Tennessee State 
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University, University of Tennessee College of Law, University of 

Tennessee Institute of Agriculture, and University of Tennessee Health 

Science Center). 

• Elite interviews conducted with eleven persons directly involved with Geier 

mandates and programs. Such interviews included the primary litigant in the 

Geier lawsuit, the Court-appointed Court Monitor/Special Assistant of the 

Geier lawsuit, and various administrators from the Tennessee Higher 

Education Commission, Tennessee Board of Regents, University of 

Tennessee System-wide Administration, and University of Tennessee, 

Knoxville, campus. 

• The participant-observation method, which allowed this researcher to gather 

data while serving as a member of four campus-based committees located at 

the University of Tennessee, Knoxville. 

Grutter and Geier represented the two-prong uses of affirmative action practices.  

For the University of Michigan Law School, affirmative action practices were used as 

voluntary, non-remedial means to achieve a diverse student body.  Diversity represented 

a compelling governmental interest; race was one of many diversity factors sought. The 

University of Michigan asserted that student body diversity provides educational benefits 

that positively affect the total student body.  Students learn in an environment that 

presents diversity of background, perspectives, and experiences. More importantly, the 

educational benefits derived in such an environment help prepare students to function in a 

diverse society. 
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Public colleges and universities in Tennessee were court-ordered to use 

affirmative action practices to remedy the effects of de jure segregation. Student body 

diversity represented a compelling governmental interest.  However, diversity was 

limited to racial diversity, and only Blacks and Whites were affected.   

On September 21, 2006, the U.S. District Court signed the Final Order of 

Dismissal (Order) regarding Geier.  This Order (Geier v. Bredesen, No 5077) asserts in 

part: 

The Defendants have fully complied with the requirements of the 2001 
Consent Decree, Geier v. Sundquist 128 F. Supp. 2d 519 (M.D. Tenn. 
2001), and any remaining vestiges of segregation have been removed from 
the Tennessee system of public higher education, to the extent practicable 
and as required by United States v. Fordice 505 U.S. 717 (1992). The 
State is operating a unitary system of public higher education and the 
Defendants have represented to the Court that they will continue to do so 
(2006, p. 1-2). 
 

The U.S. District Court and all relevant parties have agreed that the vestiges of 

Tennessee’s previous de jure segregated public higher education system have been 

removed and that Tennessee now operates a “unitary system.”  Programs and policies 

legally required under Geier from 1984-2006, which followed the legal standards set out 

in Fordice, no longer apply.  Geier was dismissed with prejudice, meaning no further 

action can be brought forth on the specific claims alleged in the Geier lawsuit, Stipulation 

of Settlement, and Consent Decree.  However, the finality of the Order is conditional on 

the implementation of the enumerated commitments set out in the Order. Should the State 

of Tennessee renege on any commitment identified within the Order, Judge Thomas A. 

Wiseman, Jr., or his successor, can entertain a motion to re-open the case and seek further 

relief.  
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Findings 

 The central question posed in this dissertation was whether Geier admissions 

policies comply with the Grutter standards. Information gathered through this research 

indicates that, although Geier mandates are closely aligned with the Grutter standards, 

they do not meet the Grutter standards. Under Geier, race was the only type of diversity 

sought, and race was limited only to Blacks and Whites.  Therefore, Geier, as originally 

written, is not narrowly tailored and does not pass the strict scrutiny test.   

Based on information gathered through this research, administrators and other 

persons directly involved in administering Geier programs and mandates are well aware 

that affirmative action policies in Tennessee have been used to remedy the effects of de 

jure segregation. They are also involved in working toward making the transition from 

the Geier past to the Grutter present. At the University of Tennessee, Knoxville, campus, 

for instance, campus-based committees (Commission for Blacks, Enrollment 

Management Committee, Diversity Council, and the Geier Planning Committee) have 

filled leadership roles to ensure that gains made under Geier will not be diminished as the 

University of Tennessee moves to broaden its base of diversity interests. 

Participants in this dissertation research assert that diversity has become a core 

value at Tennessee public colleges and universities and will remain as such, even post-

Geier.  Campus mission statements have been changed to reflect that diversity is an 

institutional value, and institutions are redefining the term “diversity” to include, but not 

be limited to, race. Other diversity factors include socio-economic status, geographic 

region of residence, life experiences, work experiences, sexual orientation, disability, and 

intellectual thought. 
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 Geier financial resources were used to recruit for and retain racial diversity in 

Tennessee professional programs.  Some of the effective ways financial resources were 

used included scholarships, academic support and summer enrichment programs, targeted 

public information and recruitment campaigns, and internships. There is a visible 

presence of Blacks at Tennessee’s Historically White Institutions (HWI) as well as 

Whites at Tennessee State University, the only Historically Black College and University 

(HBCU) in the state. 

Participants in this research stated that there were inherent strengths and 

weaknesses associated with the Geier mandates. The major strengths of the Geier 

mandates were the financial resources and legal protection that helped institutions recruit 

and retain a diverse student body.  Progress was made toward meeting the goals set in the 

Geier Stipulation of Settlement. Progress referred to both developing a racially diverse 

student body and changing attitudes about the value of having a diverse student body.  

Participants stated that the weakness of Geier was the inability to eliminate society’s 

perceptions that race-conscious admissions programs recruit unqualified or marginally 

prepared students and offer benefits to minority students that might not be available to 

students from non-minority racial backgrounds.  This is the national perception about 

affirmative action policies and practices.  The perception began with the creation of 

affirmative action policies in the 1960s and prevails today.  It will continue as long as 

race remains both a divisive and political issue in the United States. Responses to the 

questionnaire indicated that all students admitted into Tennessee professional programs 

must meet requirements of the institution, requirements imposed by the individual 

professional program, and requirements imposed by the professional accreditation board 
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that establishes national qualifying norms.  The concern voiced by research participants 

was that institutions might try to maintain the number of historically under-represented 

students enrolled during the approved Geier era by recruiting marginally prepared 

students in the post-Geier era.  They stated that such actions would be detrimental to the 

students and to the professional programs and would add to the negative perceptions that 

already exist about the use of affirmative action policies and programs. 

Participants were uncertain that Tennessee has indeed created a unitary higher 

education system. They acknowledged that, because of Geier mandates, all Tennessee 

public colleges and universities have created a racially diverse student body and that 

admissions policies and practices have been developed to assure equal access for all 

qualified Tennessee residents seeking a college education. They acknowledged that no 

institution is viewed as a single-race institution. However, participants noted that no 

Tennessee public college or university achieved the numerical goals outlined in the Geier 

Stipulation of Settlement.  These goals were removed or eliminated when the parties 

entered into the Geier Consent Decree.  Even though much progress has been made, 

participants were still concerned about what was perceived to be the lack of a critical 

mass of students reflecting racial diversity at Tennessee’s public colleges and 

universities.  Current data indicate that racial minorities, and Blacks in particular, 

represent less than 15% of the total student population base at Tennessee’s HWIs.  

Whites represent less than 25% of the student population at the only HBCU in Tennessee.  

No public college or university in Tennessee is considered a single-race institution. 

However, in Tennessee, historically White public colleges and universities have remained 
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predominantly White, and Tennessee State University, the only HBCU, has remained 

predominantly Black.   

In accordance with Grutter, critical mass cannot be determined in percentages or 

specific numbers.  Critical mass represents a visible presence of persons from under-

represented groups so that all students can interact with and learn from members of such 

groups.  In addition, persons from under-represented groups will not feel as if they must 

serve as the only spokespersons of their respective groups.  Neither Geier (Consent 

Decree) nor Fordice defined the existence of a unitary system with reference to specific 

numbers.  Instead, both cases used the phrase “to the extent practicable” to address this 

issue.  Both cases have also defined a unitary system as the existence and application of 

educational policies and practices that allow equal access to all qualified applicants; are 

applied in a consistent, non-discriminatory manner; and prevent the re-establishment of a 

de jure segregated system. Tennessee meets the Fordice and Geier definitions of a 

unitary educational system.  

A problem identified by participants in this research was the lack of emphasis 

placed on recruiting and retaining a diverse faculty.  During the Geier Stipulation of 

Settlement phase (1984-2000), funds and programs were identified for recruiting and 

retaining under-represented faculty and upper-level administrators.  During the Geier 

Consent phase (2001-2006), recognizing the difficulties associated with recruiting faculty 

and administrators of color, the emphasis on recruiting and retaining a diverse faculty and 

administrative presence was minimized.  Participants saw this as a major problem that 

has negative consequences on recruiting and retaining a diverse student body. From their 

perspective, this lack of emphasis minimized the possibility of having a diverse faculty 
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capable of serving as role models for Black students. More importantly, this de-emphasis 

minimized the importance of the educational benefits that could accrue to the total 

student body from being exposed to faculty members who present different backgrounds 

and perspectives on classroom issues. 

Finally, participants voiced concern about the lack of a monitoring system that 

Tennessee institutions would be required to use to evaluate progress made and problems 

encountered post-Geier. The Geier Dismissal Order allows for and encourages each 

college and university to identify its respective diversity goals, programs, and methods of 

measuring progress. Participants, however, feared that progress made under Geier might 

be eliminated, commitments by administrators might disappear, and practices that have 

proven to be effective in recruiting and retaining a diverse student body might be 

abandoned without some form of mandated monitoring and evaluative process to hold 

campuses accountable for diversity efforts. 

Tennessee, like Michigan, must now demonstrate that any race-conscious 

admissions policies and programs used to recruit and retain a diverse student body 

represent a compelling governmental interest. Policies and programs that consider race as 

one type of diversity factor must be narrowly tailored to withstand the strict scrutiny test.  

Therefore, race-conscious policies and processes must demonstrate that: (1) different 

types of diversity, including race, are desired; (2) all applicants are considered on the 

basis of an individualized, holistic assessment; (3) each applicant is given the opportunity 

to identify the type of diversity he/she can bring to the institution; (4) non-minority 

applicants have the opportunity to be selected over minority applicants because of the 

diversity they can bring; and (5) all persons selected for admission are qualified 
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according to the institution’s standards. It is clear that Tennessee institutions are aware of 

this standard and have made an effort to address these requirements. 

Tennessee Governor Phil Bredesen asserts that diversity remains a compelling 

governmental interest.  Both the governor and the Geier Final Dismissal Order have 

indicated that ongoing financial support will be provided to further the objectives of the 

two Geier goals: equal access and diversity. Administrators at Tennessee colleges and 

universities have pledged to continue efforts to recruit a diverse student body.  

Institutional mission statements, campus websites, and campus publications have been 

expanded to reflect a broadened definition of diversity, which includes, but is not limit to, 

racial diversity. At the University of Tennessee, under the leadership of Chancellor Loren 

Crabtree, two diversity initiatives are underway.  Known as Ready for the World and the 

Diversity Plan: Framework for Action (Diversity Plan), these initiatives have established 

mechanisms that help define the campus’ definition of diversity and identify operational 

programs that individual departments will use to achieve their diversity goals. The 

Diversity Plan identifies opportunities for faculty, staff, students, and campus guests to 

learn from and experience the many aspects of international and intercultural diversity.  

According to the Diversity Plan:  

…The University aspires to be an institution that celebrates diversity by 
welcoming all students, staff, and faculty as respected and valued 
participants in the University’s educational mission.  In furtherance of 
these goals, the University welcomes people of different races, ethnicities, 
religions, creeds, national origin, genders, sexual orientation, physical 
abilities, age, veteran status, and social, economic, or educational 
backgrounds. The University is particularly committed to welcoming 
groups who have been historically underrepresented, discriminated against 
or excluded. The University also supports and encourages the promotion 
of diversity in its curricula, programs, faculty research, scholarship, and 
creative activities. (University of Tennessee Diversity Council, 2006, p. 2) 
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The University of Tennessee has also developed and tested a holistic review 

process, which allows UT Enrollment Services (Office of Admissions) to assess students 

on common criteria, such as high school grade point average, high school curriculum, 

scores on standardized exams, and responses to a written essay. The holistic review 

process currently applies to undergraduate admissions, but it could have future 

applications for graduate and professional programs.  As already stated, applicants to 

Tennessee professional programs must meet institutional admissions standards and must 

be qualified to compete against national student norms.  Admissions offices, college 

faculty, program committees, and program administrators help develop standards, review 

applications, and monitor the progress of students admitted to the institutional programs. 

This review process helps serve as a bar to ensure that no student is insulated from 

competition with other applicants. 

Implications for Future Actions 

 This research was limited in its purpose and scope.  However, it does present 

opportunities for areas of future research. For instance, Grutter currently applies to 

admissions policies and programs in private and public colleges and universities that use 

race-conscious policies.  Because the U.S. Supreme Court, during the 2006-2007 term, 

will decide two cases that involve race-conscious admissions policies used at the K-12 

level, Grutter has the potential of being applied to elementary and secondary schools as 

well. In any event, research regarding the outcomes of Meredith v. Jefferson County 

Public Schools and Parents Involved in Community Schools v. Seattle School District I 

will be important to Tennessee public schools.  
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It is expected that decisions rendered in Grutter will have a direct effect on the 

types of scholarships, grants, and loans institutions will sponsor and provide.  The 

University of Tennessee has already developed two new scholarship programs—

Tennessee Promise and Tennessee Pledge—to help in its diversity efforts. The Tennessee 

Promise Scholarship will be available to academically eligible students from a specific 

group of high schools starting in fall 2007. Thirty-five high schools statewide, many in 

the Memphis and Nashville metropolitan areas, where there is a large racial minority 

population, have been selected for the first year of the Tennessee Promise Scholarship 

program. These thirty-five schools represent students who face barriers (e.g., financial) to 

college enrollment and traditionally have not enrolled at the University of Tennessee. The 

list of selected high schools may vary from year to year and may be expanded if funding 

is increased. The Tennessee Pledge Scholarship, which began in the fall of 2005, is based 

solely on financial need. Students who qualify for the Tennessee Pledge Scholarship are 

from families whose annual income falls below the 150 percent poverty level as defined 

by the federal government. The University of Tennessee must establish means to monitor 

the effects of these scholarship programsto ensure their compliance with Grutter 

standards and to assess their recruiting effectiveness.  

Colleges and universities understand that in order to recruit and retain students 

and employees, particularly those from under-represented, diverse population groups, 

financial resources must be available and at competitive levels. The percentage of state 

funding for higher education has been on a downward trend for several years, with no 

indication that the trend will change in the near future.  Institutions have been forced to 

seek private funding sources as the means to provide money for scholarships, to support 
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their academic programs, and to help with construction costs. Research into the type of 

data needed by Tennessee legislators to make informed decisions—political and 

financial—regarding the value of higher education and ways to support higher education 

is a must. 

Another important area of inquiry deals with the future of HBCUs. In light of 

Grutter and because some believe that the case of Adams v. Richardson was never 

clarified, the role of the traditionally single-race HBCUs will need to be addressed. With 

limited resources and academic curricula that sometimes do not compare to those offered 

by Historically White Institutions (HWIs), can and should HBCUs continue to compete 

with HWIs for high caliber students from their historically under-represented population 

base? 

This research acknowledged that the issue of diversity in higher education is a 

national issue.  At least two other publicly financed flagship institutions in Texas and 

Georgia wanted the U.S. Supreme Court to review lawsuits filed on the issue of race-

based admissions policies.  The Court chose not to review such cases. Why did the U.S. 

Supreme Court choose instead to hear Grutter and Gratz but not these other cases? One 

might speculate that there are several reasons: (1) the University of Michigan is a public 

institution of great prominence. The institution used two different approaches to get to the 

same goal.  One approach was applied at the undergraduate level, while the other 

approach was used within a professional school, which has implications for graduate 

admissions.  The University of Michigan modeled the process used at the professional 

school after the process used at Harvard and described by Justice Powell in Bakke. The 
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case allowed the Court, as a unit, to address Powell’s assessment regarding the value of 

diversity in higher education.  This question is worth further research.    

Lastly, as recently as November 7, 2006, challenges to the Grutter standard made 

national news.  Michigan voters, by a margin of 58% to 42%, voted to ban the use of 

affirmative action policies and practices in public universities and in governmental 

contracts and hiring practices. What does this referendum mean to the application of 

Grutter? 

Grutter, currently the legal guidepost of the land regarding the use of race in 

admissions, may not remain so.  Diversity, particularly racial diversity, will remain a 

divisive issue in our nation. Race matters now and will continue to do so. How will 

public higher education institutions deal with this issue?  The answer lies in the type and 

level of commitment to diversity exhibited by the university—administrators, faculty, and 

students—and the general populace. 
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INFORMED CONSENT FORM: 

 

“A Qualitative Analysis of Grutter v. Bollinger, et al:  Implications for Use in 

Professional Programs Conducted Under Geier v. Bredesen” 

 

 

My name is Marva L. Rudolph, Director of the Office of Equity and Diversity (OED) at 

the University of Tennessee, Knoxville.  More importantly for this contact, I am a 

Doctoral student in Political Science conducting dissertation research.  The dissertation is 

entitled “A Qualitative Analysis of Grutter v. Bollinger, et al: Implications for Use in 

Professional Programs conducted Under Geier v. Bredsen”.  The purpose of the research 

is to determine if the race-conscious efforts currently used by Tennessee to recruit and 

retain a diverse student population within its professional programs comply with the 

standards rendered in Grutter v. Bollinger and, if not, what must be done to meet such 

standards. 

 

This contact is to request your voluntary assistance as a participant in this research effort. 

Such participation would consist of completing a written survey, which could take 

approximately thirty minutes of your time.  For some of the participants, face-to-face 

interviews might then be requested and, if permitted by the participant, tape-recorded to 

ensure that all information is accurate.  This researcher will serve as the transcriber of 

tape-recorded information.  Audio tapes will be destroyed when transcribed.  Such tape 

recorded sessions might take 30-60 minutes to conduct. 

 

Data will be stored securely and made available only to persons involved in the research 

study, unless you give specific permission in writing to do otherwise.  No reference will 

be made in oral or written reports, which could link participants to the study. 

 

As stated, your participation is voluntary.  You may withdraw from the study at anytime 

without penalty.  Upon completion and acceptance of the dissertation research, data will 

be returned to you or destroyed. 

 

If you have any questions about the study or procedures, you may contact me, Marva L. 

Rudolph, at Office of Equity and Diversity (office address), 1840 Melrose Avenue, 

Knoxville, TN  37996-3560, 865-974-0717.  If you have questions about your rights as a 

participant, you may contact the Research Compliances Services at the Office of 

Research at 865-974-3466. 

 

 

I have read the above information.  I have received a copy of this form.  I agree to 

participate in this study. 

 

Participant’s signature_______________________ Date_______________ 

 

Investigator’s signature______________________ 
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Survey Questions for:  “A Qualitative Analysis of Grutter v. Bollinger, et al:  

Implications for Use in Professional Programs Conducted Under Geier v. Bredesen” 

 

 

1. What is your definition of affirmative action? 

 

2. What is your definition of diversity? 

 

3. Does your institution have a current mission statement regarding diversity?  

 

Yes____      No____     If Yes, cite that mission statement. 

 

4. Does your institution currently have special race-conscious admissions 

programs?   

 

Yes____     No_____ 

 

5. If No, has your institution made a conscious choice not to use race-conscious 

admissions programs?  

 

Yes___       No____   If Yes, please explain. 

 

6. If you answered “Yes” to Question #4, identify the types of race-conscious 

admissions programs used (ex. undergraduate admissions, graduate admissions, 

post-doctoral programs, etc.): 

 

a. 

b. 

c. 

d. 

 

7. Which professional position(s) or office(s) at your institution: 

 

a. Administers the program(s) 

b. Recruits and selects participants (students) into the program(s) 

c. Develops the criteria used to review and select participants into the 

program(s) 

d. Monitors the programs(s) 

 

8. Identify the types of professional programs provided at your institution. 

     a. 

     b. 

                 c.  
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9. If you use race-conscious admissions criteria for admission into the professional 

programs, do you have procedures to: 

 

a. Recruit potential applicants  Yes___  No____ 

 

b. Select participants    Yes___  No___ 

 

c. Monitor and evaluate the progress of the selected participants 

Yes____ No____ 

d. Compensate participants  

                       Yes___ No____ 

e. Help secure employment for graduates  

                                    Yes___ No____ 

 

10. If you answered “Yes” to Question #9 above, please describe (or attach 

information regarding) procedures used to: 

 

a. Recruit potential applicants 

 

b. Select participants  

 

11.   Based on your personal knowledge, what has/ve been the strength(s) of the    

              race-conscious admissions programs? 

 

12.   Based on your personal knowledge, what has/ve been the area(s) of concern 

regarding the race-conscious admissions programs? 

 

13. If your race-conscious admissions programs are funded under the Geier 

Stipulation/Consent Decree, how will such programs be directly affected if Geier 

funding is eliminated? 

 

14. If Geier programs are eliminated, will your institution continue race-conscious 

admissions programs?  If yes, what criteria will be used to recruit and select 

participants? 

 

15. If you answered “No” to Question #14 but answered “Yes” to Question #3, will 

the institutional mission statement change?  If yes, in what way? 
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APPENDIX G 

LETTER FROM UNIVERSITY OF TENNESSEE COMMISSION FOR BLACKS 

TO DR. LOREN CRABTREE, CHANCELLOR, THE UNIVERSITY OF 

TENNESSEE, KNOXVILLE, RE: SUPPORT FOR GEIER CONSENT DECREE 
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EXCERPTS OF THE UNIVERSITY OFTENNESSEE, KNOXVILLE, 
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GLOSSARY OF TERMS 
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Affirmative Action—Policies and procedures used to offset past discrimination in 

employment or education of under-represented groups such as women and racial 

minorities.  It is a term of general application referring to government policies that 

directly or indirectly award jobs, admission to universities and professional schools, and 

other social goods and resources to individuals on the basis of membership in designated 

protected groups in order to compensate those groups for past discrimination caused by 

society as a whole. (Hall, Ely, Grossman, & Wiecek, 1992). 

 

Case Study—As used within this research, a research tool that allows for an examination 

of the particular policies and processes used in the particular situations of the court cases 

of Grutter v. Bollinger and Geier v. Bredesen. 

 

Compelling State Interest—The assertion that an educational institution or level of 

government has a substantial interest that legitimately may be served. 

 

Consent Decree—An official order or agreement. 

 

Critical Mass—Meaningful numbers or meaningful representation.  As used in Grutter, 

critical mass referred to sufficient numbers or representation with a group such that 

students in the under-represented group feel free to participate in the classroom and not 

feel isolated or like spokespersons for their particular group. (Grutter v. Bollinger) 

 

De Jure Segregation—Segregation by law or officially sanctioned government action. 

 

Diversity—Made of many different elements, forms, kinds, or individuals. In the 

educational environment, diversity is most often used to signify a set of campus-based 

educational activities designed to include students from all backgrounds and to enhance 

the educational experience of all students.  Diversity refers to differences in such things 

as gender, socio-economic status, cultural backgrounds, religion, race, and ethnicity 

(Assessing Campus Diversity Initiatives: A Guide for Campus Practitioners, 2002). 

 

Dual System—An educational condition, arrangement, or established method of 

segregating by race. 

 

En banc—Refers to court sessions where the entire membership of the court participates. 

 

Equal Opportunity—A combination of circumstances designed to treat similarly 

situated persons in the same/like manner.  

 

Equal Protection Clause of the Fourteenth Amendment—Clause in the Fourteenth 

Amendment to the U. S. Constitution stating that no state shall deny to any person within 

its jurisdiction the equal protection of the laws. 

 

Ex rel.—An abbreviation of ex relatione, defined as legal proceedings, which are 

instituted by the attorney general (or other person) in the name and behalf of the state, but 
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on the information and at the instigation of an individual who has a private interest in the 

matter (Kluger 2004, p. 202). 

 

Executive Order—An order by a president or governor directing some particular action 

to be taken. 

 

Habeas Corpus—A petition filed with a court by a person who objects to his/her 

detention. 

 

Harvard Plan—Race-conscious admissions program used by Harvard University and 

cited by Justice Powell in Regents of the University of California v. Bakke.  According to 

the Harvard Plan, race could be considered as one of many factors if applied in a 

competitive process, if all applicants were eligible to compete against each other for 

spaces available, and if the plan were flexible enough so that it did not constitute a quota 

system.   

 

Law School Admissions Council (LSAC)—A nonprofit corporation whose members 

are more than 200 law schools in the United States and Canada.  All law schools 

approved by the American Bar Association (ABA) are LSAC members.   

 

Narrowly Tailored (See Strict Scrutiny)—Refers to a policy that is carefully designed 

to achieve its intended goal with a minimal negative impact on civil liberties (American 

Civil Liberties, Stephens & Scheb, 1999).  Standard of review which requires that a race-

conscious plan/policy/program must consider three basic factors: (1) the efficacy of 

alternative, less intrusive, race-neutral approaches; (2) the extent, duration, and flexibility 

and (3) the burden on those who do not receive the benefit of any consideration of race 

(“What Now? The Michigan Cases and the Future of Affirmative Action in Higher 

Education,” Springer, 2004). 

 

Per Curium Decision—Decision delivered via an opinion issued in the name of the 

Court rather than specific justices.  Most decisions rendered on their merits by the 

Supreme Court (and other appellate courts in the United States) take the form of one or 

more opinions signed by individual justices and joined in by others.  Even when such 

signed opinions are unanimous, they are not termed “per curium.”  Per Curium decisions 

are given that label by the Court itself and tend to be short.  Usually, though not always, 

they deal with issues the Court views as relatively non-controversial. 

 

Petition for Certiorari—A document, which a losing party files with the Supreme Court 

asking the Supreme Court to review the decision of a lower court.  It includes a list of 

parties, a statement of facts of the case, the legal questions presented for review, and 

arguments as to why the Court should grant the writ. 

 

Professional Schools—Educational programs in the fields of law, medicine, dentistry, 

pharmacy, and veterinary medicine. 
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Soft Variables—Factors used by the Michigan College of Law to help identify persons 

with diverse backgrounds for consideration of admission.  Such factors included: 

enthusiasm of the applicant’s references, quality of the undergraduate institution 

attended, quality of the essay submitted by the applicant, and types of undergraduate 

courses taken by the applicant. 

 

Stipulation of Settlement—An official order or decision used to settle a lawsuit that 

outlines a specific course of action to be taken by all parties involved (“The Fruits of 

Judicial Decision: An Analysis of Geier v. Sundquist”) 

 

Strict Scrutiny—The most demanding level of judicial review in cases involving alleged 

infringements of civil rights or liberties (American Civil Liberties). The highest standard 

of review used by the Court to evaluate the constitutionality of policies under the Equal 

Protection Clause of the Fourteenth Amendment. Under strict scrutiny, racial 

classifications are constitutional only if they are narrowly tailored and if they further 

compelling governmental interests (The Civil Rights Project, Harvard University, 2003). 

 

Title VI of the Civil Rights Act of 1964—An Act stating that no individual should be 

treated differently because of race, color, or national origin. Title VI prohibits race, color, 

and national origin discrimination by recipients of federal financial assistance, which 

applies to almost all institutions. 

 

Unlawful Discrimination—Difference in treatment because of race, gender, age, 

disability, color, national origin, and veteran status. 
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